This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


A'5 


*#-•## 


■■•V-:  2  .^  •  ■■ 


!*»^» 


'■   "'.0.,-    ' 


f    w   v- 


THE 


t.  A  W      MAGAZINE; 


OR 


QUARTERLY  REVIEW 


OP 


JURISPRUDENCE, 


FOR  FEBRUARY,  1844;    AND  MAY,   1844. 


VOL.   XXXI. 


LONDON: 

^V??    BEI^NING   AND   CO.»    LAW    BOOKSELLERS, 

(late  SAUNDERS  AND  BENNING,) 

43,  Fleet  Street. 


1844. 


./i/i]>:/.i)/i/  ///J  :iirr 


:jH  )a:{  ^';H4  i/;:ii^i}r> 'f./ ^-toiciu- i   in/. 


i  .-'I 


/  J  V.  •  Ji!  /{     ;    ^;.l;i:ti.>f 


;ur^i;'r 


'Liili.']    <»c.    iiLoJ    ■J'/il'A    Y'jlt    il-jut//     ilC'     Jm'.'//    JisVMlJ    .-(It  t3l'>l<;'.!lM-. 

'    "        .:yp.l;K> 
i'lt  cs^tjH^oq  v-»d.f  inid  •.♦^f.'^j  Hi//  aoia"[Jun;^  f)-«i/ij;ji  .t-ij[  jr- ill 


,   CONTENTS. 


Page 

Art.  I.— Duties  of  Lawyers. 

The  Lawyer :  His  Character  and  Rule  of  Holy  Life. 
After  the  Manner  of  George  Herbert's  <<  Coun- 
try Parson.'*  By  Edward  O'Brien,  Barrister- 
at-Law        1 

Art.  n. — Administration  op  Assets 27 

Art.  IIL — ^Legal  Retrospections 54 

♦ " 

Art.  IV, — The  Law  relating  to  R^ing 64 

Art.  v.— Notices  op  Early  English  Lawyers. — No.  V. 

Staunford 92 

Hobart 94 

Noy .  97 

Sir  Randal  Crewe 103 

Art.  VL— The  Attorney  and  Solicitor's  Act,  6  &  7  Vict. 

c.  73 106 

Art.  VIL— Practical  Points  in  Conveyancing. 

1. — Memoranda  on  the  Purchase  of  a  Share  of  a 

Reversionary  Trust  Fund        • 114 

2.— On  Bequests  to  Charities 116 

Art.  VIII. — Liability  op  Inpants  in  respect  op   Con- 
tracts          119 

Art.  IX.— The  Grandeur  op  the  Law. 

The  Grandeur  of  the  Law ;  or,  The  Legal  Peers  of 
England :  with  Sketches  of  their  Professional 
Career.    By  Edward  Foss,  Esq.  F.S.A.     .     .     140 


li  COHTE1IT8. 

Page 

Digest  of  Casbs. 

CommoD  Law 145 

Equity 201 

Admiralty 219 

Privy  Council 223 

House  of  Lords 226 

List  of  Cases 229 

Events  of  the  Quarter 241 

List  of  New  Publications 243 


CONTENTS. 


Pagt 

Ab.t.  1. — Defects  of  Criminal  Procedure. 

Obseryations  od  the  Inutility  of  Grand  Juries,  and 

Suggestions   for  their   Abolition.      By  W.    C. 

Humphreysi  Attorney  at  Law. 
Forms  of  Writs  and  other  Proceedings   on  the 

Crown  Side  of  the  Court  of  Queen's   Bench^ 

with  Practical  Directions.  By  Mr.  A.  B.  Corner, 

of  the  Crown  OflSce. 

On  Peremptory  Challenge  of  Jurors.  By  Henry 
H.  Joy,  Esq.  Barrister  at  Law. 

Local  Courts  not  the  Remedy  for  the  defects  of 
the  Law  ;  with  Suggestions  of  a  Plan  of  Legal 
Reform.  By  B.  Boothby,  Esq.  Barrister  at 
Law 241 

Art.  II.— Comity  of  Nations    , 276 

Art.  III. — Life  of  Lord  Somers S02 

Art.  IV. — Memoir  of  the  Late  Serjeant  Hili 331 

Art.  V. — Legal  Retrospections 337 

Art.  VI. — A  Treatise  on  Wills. 

A  Treatise  on  Wills.  By  Thomas  Jarman,  Esq. 
of  the  Middle  Temple  Barrister,  at  Law  .     .     .     347 

Art.  VII. — The  L(K:al  Court  Bill 864 


II  CONTENTS. 

Pag« 
Digest  of  Cases. 

Common  Law •     •     .  375 

Equity - .  423 

Bankruptcy       . 4^1 

Ecclesiastical 46S 

Privy  Council , 469 

List  of  Cases 472 

Abstract  of  the  Public  General  Statutes 482 

Events  of  the  Quarter 483 

List  of  New  Publications 485 

General  Index  to  Vols.  xin.  to  xxxi.  inclusive      .     .     .  487 


THE  LAW  MAGAZINE. 


ART.  L— DUTIES  OF  LAWYERS. 


The  Lawyer :  His  Character  and  Rule  of  Holy  Life.  After 
the  Manner  of  George  Herberts  "  Country  ParsonJ*  By 
Edward  O'Brien,  Barrister-at-Law.     London  :  1842. 

This  book  (including  the  Introduction)  is  conceived  in  an 
excellent  spirit,  and  written  in  a  clear,  nervous,  manly  style. 
The  Introduction  by  the  editor,  who  signs  himself  "A.  de  V," 
(Aubrey  de  Vere)  gives  the  following  account  of  the  author  : 

'*  The  author  of  the  following  work  was  the  late  Edward 
O'Brien,  third  son  of  the  late  Sir  Edward  O'Brien,  of  Dromo- 
land.  He  was  born  in  the  year  1808.  After  taking  his  degree 
at  Trinity  College,  Cambridge,  he  became  a  member  of  the 
Irish  bar.  He  died  in  1840  of  a  fever  caught  in  consequence 
of  his  exertions  on  behalf  of  some  religious  and  charitable 
societies  established  in  Dublin ;  exertions  which,  when  added 
to  his  professional  pursuits,  were  more  than  his  strength  was 
equal  to. 

"In  the  composition  of  this  book  the  author  had  no  thoughts 
of  fame,  or  what  is  called  literary  success.  His  impulse  was 
simply  the  love  of  justice :  his  only  motive  was  the  desire  to 
assist  others  in  the  performance  of  their  duty. 

"  I  can  truly  affirm  of  this  treatise  that  it  is  a  sincere  book. 
It  came  from  the  heart  of  its  author,  and  embodies  his  most 
solemn  convictions.  A  book  so  written  is  as  the  very  soul  of 
a  man  conversing  with  his  fellow  men  :  recording  for  their 
benefit  the  best  thoughts  of  his  best  hours  :  presenting  them 
in  a  brief  space,  with  principles,  the  sifted  and  select  result  of 
all  his  studies,  meditations,  and  experience:  counselling  them, 
exhorting  them :  witnessing  for  what  he  has  known  of  truth  ; 
and  putting  it  forth,  with  his  prayers,  that  it  may  serve  to  the 
need  of  his  brethren.  Such  a  work,  if  read  at  all,  should  be 
read  with  attention  and  respect :  unless  we  approach  it  in  an 
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4  Duties  of  Lawyers, 

yehich  Mr.  O'Brien  makes  the  groundwork  of  the  argument. 
We  "fear,  moreover,  that  in  our  former  remarks  we  took  too 
much  for  granted.  We  tacitly  assumed  that  the  professional 
rules  were  known  and  understood  ;  we  now  find  that  they  are 
not,  and  we  believe  we  shall  get  rid  at  once  of  the  chief 
difficulty  and  an  infinity  of  maudling  moralising  by  stating 
them. 

In  the  first  place,  then,  it  is  not  true  that  a  barrister  is  ever 
required  to  undertake  a  cause  which  he  knows  to  be  unjust. 
He  looks  (and  can  look)  no  further  than  his  instructions. 
If  he  finds  it  there  stated  that  the  claim  or  defence  is  tainted 
with  dishonesty,  he  is  at  full  liberty  to  return  his  brief.  But 
then  the  alleged  dishonesty  must  depend  on  a  plain  matter  of 
fact,  not  on  bare  suspicion,  still  less  on  legal  inference.  A 
barrister  has  a  right  to  say;  "  You  here  as  good  as  tell  me 
you  are  a  rogue,  and  I  positively  decline  acting  for  you  ;"  but 
he  has  no  right  to  say,  '*  I  suspect  your  motives,"  or  "  I 
doubt  your  veracity,"  or  **I  draw  a  different  conclusion  from 
the  facts,"  and  ^Hherefore  I  repudiate  the  case;"  because  this 
would  be  to  usurp  the  functions  of  the  jury  or  the  judge. 
The  attorney  indeed  may  insist  on  being  satisfied  as  to  the 
strict  honesty  of  tlie  case,  and  all  respectable  practitioners  do; 
but  the  barrister  must  stick  to  his  instructions,  or  the  sepa^ 
ration  between  the  two  branches  of  the  profession  would  be 
destroyed.  We  presume  no  one  would  insist  on  his  looking 
out  for  evidence  or  examining  witnesses  himself. 

In  criminal  proceedings,  again,  no  barrister  would  be  bound 
or  ought  to  undertake  an  unfounded  prosecution ;  i.  e.  un- 
founded on  the  facie  of  it,  for,  as  we  said  before,  he  must  not 
take  upon  himself  to  decide  in  cases  of  mixed  motives  or 
doubtful  facts.  He  may,  however,  and  ought  to  undertake 
the  defence  of  any  accused  person  that  may  apply  to  hiin, 
even  when  such  person  has  confessed  the  crime;  for  forms  and 
rules  must  be  observed  in  all  cases;  legal  guilt  consists  in 
the  breach  of  some  established  law,  within  which  the  alleged 
offender  should  be  brought ;  ^nd  it  is  almost  always  necessary 
that  the  facts  should  be  clearly  proved  in  order  to  enable  the 
judge  to  award  the  punishment.  Besides,  it  would  hardly  do 
to  hang  or  transport  a  man  at  once  on  an  attorney  or  bar- 
rister's surmise,  opinion^  or  unsworn  statement. 


Duties  of  Lawyers.  5 

With  regard  to  the  manner  of  enforcing  an  argument,  it 
is  preposterous  to  condemn  an  advocate  for  affecting  warmth 
or  earnestness,  when  he  is  not  quite  confident  of  the  justice 
of  the  case.  In  the  first  place,  it  does  not  at  all  follow  that 
the  warmth  is  affected,  for  we  often  get  heated  in  discussion 
when  only  talking  (as  the  truth-loving  Johnson  so  often 
talked)  for  victory ;  and  it  would  be  better  to  throw  up  a 
case  at  once>  than  support  it  in  a  tone  calculated  to  raise 
doubts  or  excite  suspicion.  An  advocate  stopping  ever  and 
anon  to  warn  the  jury  that  he  was  only  an  advocate,  and  that 
they  must  take  care  not  to  be  misled  by  his  eloquence,  would 
be  regarded  much  in  the  same  light  as  Snug  the  joiner,  when 
he  puts  the  company  on  their  guard  against  his  roar,  by 
assuring  them  that  he  is  no  real  lion  but  a  counterfeit.  We 
cannot  understand  any  one  seriously  maintaining  such  off-* 
jections  to  the  practice  of  the  bar  who  is  not  prepared  to  turn 
Quaker  on  the  instant.  Let  us  now  examine  Mr.  O'Brien's 
mode  of  putting  them. 

In  the  seventh  chapter,  entitled  "The  Lawyer's  Duties,"  he 
say« : 

"  And  first  he  makes  it  known  that  he  will  undertake  the  conduct 
of  none  hwi  just  causes ;  and  here  he  esteems  those  causes  alone  to 
be  just,  which  natural  law,  or  positive  laws,  not  contradicted  by 
natural  laws,  do  make  such.  For  not  every  cause  which  the  forms 
of  law  may  sanction  is  therefore  just.  I  have  paid  a  debt ;  and  yet 
because  I  have  not  a  legal  discharge  to  show,  be  to  whom  the  debt 
has  been  paid  may  again  demand  it  from  me.  But  since  it  is  not 
easily  to  be  defined  what  are  just  causes,  and  some  persons  will 
therefore  have  the  lawyer  to  undertake  every  cause,  and  such  has 
now  become  a  practice  very  commonly  allowed  and  followed,  the 
lawyer  sets  not  up  his  own  judgment  in  this  matter  without  being 
able  to  give  weighty  reasons  which  move  him  thereto.  And  firsts 
he  contends  that  so  to  act  is  to  become  a  partaker  in  other  men's 
sins.  The  judge  is  appointed  to  administer  the  laws,  according  to 
the  letter :  he  is  bound  to  do  so  by  the  commahd  of  his  prince  and 
the  oath  of  his  office  ;  and  if  at  anytime  he  is  obliged  to  give  judg- 
ment which  he  knows  must  work  injustice  he  does  so  against  his 
will.  But  the  lawyer  who  being  to  counsel  and  assist  his  client, 
willingly,  no  law  cornpelling  him,  counsels  and  assists  him  in  that 
which  is  unjust,  becomes  befpre  Qod  a  partaker  in  his  client's  evil 
deeds.*' 


6  Duties  of  Lawyers. 

It  is  hardly  accurate  to  say  "no  law  compelling  him." 
The  rule  requiring  counsel  to  accept  the  first  retainer  offered,  is 
of  the  highest  importance  to  the  community ;  and  we  should 
be  sorry  to  see  it  a,brogated  or  open  to  constant  evasion,  as  it 
would  be,  if  Mr.  O'Brien's  doctrine  were  adopted.  Nor  is 
the  distinction  attempted  between  the  judge  a,nd  practitioner 
so  clear.  Every  good  subject  will  bow  to  the  wisdom  of  the 
legislature,  Th^  legislature  enacts  that  no  debt  shall  be 
recoverable  after  six  years.  The  defendant  says  :  "  I  had  the 
money,  but  more  than  six  years  have  elapsed,  and  I  shall 
plead  the  statute."  This  may  be  thought  an  unconscientious 
plea,  but  we  rather  think  the  lawyer  is  as  much  bound  to 
plead  it  as  the  judge  to  admit  it,  if  insisted  on.  If  one  man 
may  set  up  his  private  conviction  against  one  law,  another 
may  take  the  same  liberty  with  another,  and  universal  uncer- 
tainty ensues. 

The  next  paragraph  relates  to  means  and  manner. 

"  Secondli/i  the  lawyer  makes  it  known  that  he  will  not  even  in  a 
just  cause  make  use  of  unjust  arts:  he  may  not  do  evilthat  good 
may  come,  for  real  good  he  is  assured  can  never  grow  out  of  evil, 
to  him  who  works  it :  much  less  will  he  use  unjust  arts  in  an  unjust 
cause.  Sophistry  in  argument — misquoting  of  cases — misstating  of 
evidences — browbeatings  of  simple  witnesses — these  and  all  other  arts 
by  which  truth  is  perverted  or  justice  defeated  he  regards  with  ab- 
horrence, as  lessons  learned  in  the  school  of  the  father  of  lies. 
And  here  he  denies  that  it  is  his  duty,  let  the  cause  he  what  it  may, 
to  put  forward  that  part  of  it  alone  which  is  favourable  to  his  client, 
suppressing  all  else  and  leaving  it  to  the  opposing  counsel  and  the 
judge  to  find  out  what  they  can  ;  and  so  if  the  counsel  be  ignorant, 
or  the  judge  simple,  to  snatch  all  he  can  for  his  client.  This  he 
thinks  all  one  as  if  a  man  should  take  to  himself  his  neighbour's 
lost  goods,  because  his  neighbour  knows  not  where  to  look  for 
them :  and  this  he  knows  is  not  for  him  to  do  whose  rule  it  is  to 
love  his  neighbour  as  himself.  If  it  be  objected  that  thus  acting 
the  advocate  betrays  his  client — his  answer  is  ready ;  if  the  cause 
be  such  that  it  cannot  bear  the  broad  light  of  day  it  were  better  it 
remained  in  darkness.  He  has  agreed  with  his  client  not  to  defend 
his  cause  whether  just  or  unjust,  but  to  serve  him  for  the  attainment 
of  justice.  Yet  in  this  matter  of  the  conduct  of  causes  something 
will  depend  on  the  nature  of  the  cause  and  the  character  of  the  ad- 
versary ;  and  that  which  against  an  honest  fellow  citizen  wouli  be  un^ 
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lawfuly  against  a  highwayman  may  be  just,  since  in  such  cases  it  is 
reason  that  the  exactness  of  natural  laws  be  mitigated  by  equity. 
Every  man  is  bound  to  restore  his  neighbour's  goods ;  yet  if  a  man 
call  for  his  sword  to  kill  his  neighbour  withal^  the  sword  ought  not 
to  be  surrendered.  So  he  who  attempts  by  the  formalities  of  law 
to  set  up  an  unjust  claim  may  rightly  be  defeated  with  his  own  wea- 
pons, so  however  that  truth  be  ever  observed  even  to  an  enemy. 
Thus,  should  an  heir  at  law  attempt  against  conscience  to  defeat 
the  clear  intent  of  an  informal  will,  he  whom  the  testator  intended 
to  benefit  may  rightfully  resist  the  claim.  So  again  in  those  smaller 
matters  in  the  conduct  of  causes  in  which  by  negligence  or  inad- 
vertence mistakes  have  been  made  of  which  it  were  inequitable  for 
the  opposite  party  to  avail  himself;  these  I  may  rightly  hide,  though 
I  may  not  by  falsehood  deny  or  by  fraud  conceal  them." 

We  have  here  sophistry  in  argument  put  on  the  same  footing 
with  misquoting  of  cases,  misstating  of  evidence,  and  brow- 
beating of  simple  witnesses,  three  things  which  no  one  pretends 
to  justify,  and  two  of  them  offences  against  professional 
morality,  which  it  is  as  disgraceful  to  commit  as  to  tell  a 
falsehood  in  ordinary  life.  What  is  sophistry?  Any  argument, 
we  presume,  which  the  disputant  uses  without  being  convinced 
of  its  soundness.  But  we  have  known  the  Bench  convinced 
by  arguments  which  the  counsel  thought  fallacious,  and  the 
chances  are  that  the  Bench  were  right. 

"That  which  against  an  honest  fellow  citizen  would  be 
unlawful,  against  a  highwayman  may  be  just,  since  in  such 
cases  it  is  reason  that  the  exactness  of  natural  laws  be  miti- 
gated by  equity."  This  is  a  most  dangerous  doctrine;  for 
who  is  to  decide  whether  the  case  be  one  requiring  the  miti- 
gation of  equity? — The  party,  or  the  counsel  on  the  statement 
of  the  party,  who  in  nine  cases  out  of  ten  believes  his  adver- 
sary to  be  as  bad  as  a  highwayman,  or  worse. 

"  Should  an  heir  at  law  attempt  against  conscience  to  defeat 
the  clear  intent  of  an  informal  will,  he  whom  the  testator 
intended  to  benefit  may  rightfully  resist  the  claim."  What  is 
against  conscience?  Who,  or  what,  is  to  decide  whether  the 
heir  at  law  or  the  devisee  is  best  entitled  to  the  estate  ?  In- 
heritiag  is  a  purely  conventional  right;  devising  a  purely  con- 
ventional privilege.  The  legislature  which  creates  them  may 
attech  eraditions*     If  these  conditions  are  not  .performed, 
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neither  right  nor  privilege  has  any  existence.  A  will  is  attested 
by  a  single  witness,  but  the  intention  is  clear.  Is  it  against 
conscience  for  the  heir  to  claim  the  property?  If  so,  would 
it  not  be  equally  against  conscience  to  resist  the  wishes  of  the 
deceased,  though  he  made  no  will  at  all,  but  simply  expressed 
a  clear  intention  of  making  one?  There  is  no  end  to  dilemmas 
of  this  sort,  if  we  lay  aside  general  rules  for  the  sake  of  greater 
purity  of  conduct.  Instead  of  getting  rid  of  sophistry  and 
casuistry,  we  pave  the  way  for  the  worst  sort  of  both. 

Even  with  respect  to  technicalities,  it  should  be  remembered 
that  justice  cannot  be  well  administered  without  them,  and  a 
pleader  who  announces  that  he  will  not  take  advantage  of  an 
informality,  maybe  doing  all  that  in  him  lies  to  abrogate  rules 
framed  on  due  consideration  by  the  wisest  of  the  land. 

When  Mr.  O'Brien  had  completed  his  work,  he  put  it  into 
the  hands  of  a  friend.  "  In  the  main  he  commended  my 
design ;  but  warned  me  if  I  would  not  have  my  book  thrown 
aside  as  soon  as  opened,  to  add  a  preface  by  way  of  Apology 
for  the  principles  contained  in  it:  not  because  in  truth  he 
deemed  they  needed  any  excuse ;  but  because  they  belong  to 
a  way  now  every  where  spoken  against,  though  once  in  this 
land  avowed  and  followed  ere  '  the  useful'  and  '  the  expedient' 
had  usurped  the  place  of  *  the  right^  and  *  the  honesty'  and 
ere  the  divine  precepts  of  a  Leighton,  a  Taylor,  and  a  Barrow, 
had  given  way  to  the  earth-born  speculations  of  a  Locke,  a 
Paley,  oj;  a  Bentham.  I  have  listened  to  his  counsel,  and 
pray  the  patience  of  the  reader  while  I  attempt  to  comply 
with  it." 

This  Apology,  of  rather  more  than  forty  pages,  consists 
almost  exclusively  of  arguments  in  support  of  the  doctrines 
contained  in  the  chapter  on  the  Lawyer's  Duties. 

"  But  let  us  descend  to  particulars  and  view  more  closely  the 
theories  which  have  enabled  Philosophers,  Moralists,  and  Divines 
to  look  unmoved,  aye !  admiring,  upon  the  hideous  features  of  the 
former  picture :  and 

**  I.  First;  let  us  examine  that  which  represents  the  advocate  as 
an  instrument — a  conduit  pipe — a  mere  mouth«-piece  ;  whose  office 
it  is  with  all  his  powers  to  advance  any  claim,  no  matter  how  apposed 
to  the  laws  of  God  or  many  which  may  be  committed  to  him ;  and  in 
the  exercise  of  this  office  bound,  because  paid,  to  put  forward  in  the 
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way  of  siateiuent,  argument,  or  opiaitm,  whatever  may  be  suggested 
or  enioinetl  by. his  client,  bo  matter  how  false,  sophistical,  or  un- 
founded. /.  Every  memlier  of  society  (it  is  said  by  those  who  adopt 
this  view),  whether  accusing  or  accused,  has  a  natural  right  to  speak 
freely  and  fully  for  himself;  and  if  either  by  a  legal  or  natural 
incapacity  this  cannot  be  done  in  person,  to  have  a  proxy  provided 
or  allowed  by  the  state  to  do  for  him  what  he  cannot  or  may  not  do 
for  himself^'  and  this  is  alleged  irrespectively  of  the  justice  or  in- 
justice of  the  accusation  or  defence  which  it  may  please  him  to 
make.  The  Lawyer  is  the  representative,  the  interpreter  of  his 
client,  and  if  he  does  otherwise  than  the  client  bids  or  wills,  the 
client  is  not  properly  represented." 

It  is  curious  to  observe  how  easily  this  gentleman,  uncor- 
rected by  his  friend  or  editor,  commits  one  of  the  worst  errors 
he  is  employed  in  reprobating.  This  is  a  rhetorical,  exagge- 
rated, and  unfair  statement  of  the  point.  The  advocate  is  not 
a  mere  mouth-piece,  nor  bound  to  do  every  thing  that  the 
dient  wishes  or  bids.  He  is  bound  to  lay  the  case  before  the 
Court  in  the  manner  which  he  himself,  in  the  full  exercise  of 
his  discretion,  deems  most  advantageous  for  the  client. 

*^  The  obvious  error  in  this  theory  is  the  assumption  that  any  one 
can  have  a  natural  right  to  ask  the  aid  of  another  in  doing  what  is 
unjust  or  wrong.  It  cannot  even  be  asserted  that  a  man  when  . 
acting  alone  has  a  natural  right  to  do  wrong :  he  has  it  may  be  a 
power  to  do  so ;  but  he  can  have  no  right :  much  less  can  he  have 
a  right  to  ask  assistance  from  his  fellow  man.  And  hence  it  would 
seem  to  follow  as  a  necessary  consequence  of  the  above  theory — a 
consequence  which  I  believe  is  found  its  practical  result — that  a 
dishonest,  base,  and  impious  client  should  of  right  be  represented 
by  a  dishonest,  base,  and  impious  advocate :  a  trusty,  upright  coun- 
sellor dare  not — could  not-*-with  an  unblushing  countenance  allege 
that  as  true  which  he  believes  to  be  untrue,  or  defend  that  as  just 
which  he  knows  to  be  unjust :  and  hence  the  duty  of  doing  so — if 
duty  it  be — must  of  necessity  devolve  upon  him,  who,  skilled  in  the 
ways  of  falsehood  and  fraud,  can  with  composure  act  a  part  which 
habit  has  rendered  easy  to  him." 

The  obvious  error  is  in  supposing  such  a  theory.  The 
barrister  no  more  represents  the  client  i»  the  strict  literal 
meaning  of  the  term,  than  a  member  of  parliament  represents 
a  constituency.  He  is  appointed  to  advocate  a  cause.  He  is 
told  that  it  is  a  just  cause,  or  one  on  which  it  is  thought 
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advisable  to  take  the  opinion  of  a  Court.  If  he  was  expressly 
told  (he  contrary,  he  might  clearly  refuse  to  advocate  it.  If 
a  dishonest,  base,  and  impious  client  desired  to  be  represented 
in  any  other  sense,  we  agree  that  he  must  look  out  for  a  dis- 
honest, base,  and  impious  advocate. 

"  *  The  Law^fer/  it  is  said»  *  is  part  of  the  machine  of  justice  ;* — 
Be  it  so ; — he  is  still  a  man;  and  as  man  is  endowed  with  a  sense  of 
what  is  right  and  wrong,  of  what  is  true  and  /dlse,  of  what  is  just 
and  unjust ;  and  heiog  so  endowed  is  bound  to  the  utmost  of  his 
power  to  advance  what  is  right,  true,  and  just,  and  to  oj^x>se  what 
is  contrary  to  these.  Now  suppose  that  a  Lawyer  entrusted  with  a 
client's  cause — ^good,  bad,  or  indifferent,  as  the  case  may  be — puts 
forward  to  the  Court  that  alone  which  is  favourable  to  his  client, 
carefully  suppressing  all  that  weighs  against  him ;  and  so  from  the 
ignorance  of  the  opposing  counsel  or  of  the  judge^  causes  that  more 
be  adjudged  to  his  client  than  he  knows  or  believes  to  be  just : 
though  it  be  alleged  that,  looked  at  in  regard  to  general  consequences^ 
this  is  the  course  in  the  main  best  calculated  to  promote  the  ends 
of  justice,  however  it  may  have  failed  in  the  particular  instance  ^  is 
it  (I  ask)  the  course  in  which  the  Lawyer  has  done  what  is  right  V* 

The  answer  is  plain.  It  being  agreed  that  this  is  the  course 
in  the  main  best  calculated  to  promote  the  ends  of  justice,  the 
•rule  adopted  by  the  bar  (of  advocating  one  side)  has  received 
the  sanction  of  society.  The  rule  is  maintained  because  it  is 
a  wise  rule;  and  while  it  does  exist,  there  is  neither  harm, 
wrong,  degradation,  or  demoralisation  in  following  it.  Mr. 
O'Brien  gets  into  a  fresh  difficulty  in  endeavouring  to  get  rid 
of  an  obvious  inference  from  his  own  premises : 

<<  <  Is  it  then,'  it  is  asked,  '  is  it  the  bounden  duty  of  the 
Lawyer  to  state  to  the  Court  every  thing  that  can  be  said  by  either 
party,  and  to  argue  both  sides  of  the  case  V  This  by  no  means 
follows :  one  state  of  facts  excludes  another,  and  one  view  of  law 
negatives  that  which  is  contrary  to  it.  The  Lawyer  professedly 
makes  an  ex  parte  statement  of  the  case  and  law  applicable  to  it : 
but  this  is  a  very  different  thing  from  a  garbled  or  part  statement. 
For  example :  Titus  by  bond  binds  himself  and  his  heirs  for  the 
payment  to  Timothy  of  a  certain  sum  of  money,  with  a  condition 
(expressed  in  a  separate  instrument)  that  in  case  Titus  or  his  heir 
at  law  be  in  London  on  the  29th  day  of  February,  1801,  the  bond 
shall  be  void.  Titus  dies  and  hi^  heir  at  law  comes  to  London  on 
the  1st  day  of  March,  1801,  but  is  wholly  ignorant  of  the  transac- 
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tion.  Whereupon  Timothy  sues  him  for  the  money  mentioned  in 
the  bond ;  but  makes  no  mention  of  the  separate  instrument  whereby 
it  was  conditioned  to  be  void.  This  is  a  part  statement,  and  under 
ordinary  circumstances  would  be  wholly  unjustifiable.  But  had 
Timothy  sued  the  heir  at  law  of  Titus,  alleging  that  he  was  not  in 
London  on  the  day  required  to  make  void  the  bond,  this  would  be 
an  ex  parte  statement,  and  if  maintainable  would  exclude  the  opposite 
statement,  viz. :  that  as  there  was  no  £9th  day  of  February  in  the 
year  1801,  the  day  intended  must  have  been  the  1st  day  of  March. 
So  again  to  omit  in  arguing  a  law  case  the  mention  of  a  statute 
directly  referring  to  the  matter  in  hand  would  be  a  part  statement 
of  the  law :  while  to  contend  that  the  case,  though  coming  within 
the  statute,  came  also  within  some  exception  contained  in  it,  would 
be  an  ej;  parte  statement,  the  other  side  contending  that  it  did  not 
come  within  such  exception." 

This  is  so  confusedly  expressed^  that  we  hardly  know  whether 
we  are  or  are  not  to  take  for  granted  that  an  advocate  may 
make  aix  ex  j^ar^^*  statement  of  law  or  feet.  We  rather 
think  he  may.  If  so,  he  may  surely  omit  to  mention  either  a 
statute  or  decision  that  told  against  nim«  In  order  to  apply 
the  Titos  and  Timothy  case,  we  must  suppose  Timothy  detail- 
ing the  exact  state  of  facts  to  his  legal  advisers,  and  desiring 
them  to  make  no  mention  of  the  deed  of  defeasance.  If  he 
did  so,  and  either  of  them  made  any  pretension  to  character, 
he  would  instantly  be  sent  packing  for  a  rogue. 

**  III.  At  this  point  intervene  a  third  class  of  theorists,  who  say : 
^  A  suit  at  law  between  individuals  is  like  a  war  between  nations,  in 
which  artifices  have  always  been  adjudged  lawful.  Nations  at 
peace  may  not  deceive  one  another,  but  when  once  embarked  in 
war  they  may  employ  stratagems  to  destroy  their  enemies.  So  in 
law  a  man  may  by  himself  or  his  advocate  deceive  another  who  is 
seeking  to  inflict  a  wrong  upon  him.'  As  to  the  parallel  here 
attempted  to  be  drawn  between  the  cases  of  war  and  law,  it  is  to 
be  remarked,  that  in  war  the  same  principles  which  give  me  a  right  to 
hilly  give  me  also  a  right  to  mislead;  and  as  on  the  one  hand  killing 
is  no  murder,  so  on  the  other  deceit  is  no  lie.  But  in  law  no  such 
liberty  of  injuring  another  is  conceded.  At  the  bar  of  justice, 
justice  alone  may  be  sought :  the  evil  deeds  of  others  will  not  justify 
us  in  doing  the  like ;  and  the  rules  of  action  must  be  the  same  which 
govern  the  intercourse  of  men  in  the  common  conduct  of  life." 

HoW|  according  ta  Mn  O'Bnen's  theocy,  can  any  principles 
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give  a  man  a  right  either  to  kill  or  mislead?  If  being  part 
of  the  naachinery  of  peace  does  not  justify  simulation,  how 
can  being  part  of  the  machinery  of  war  justify  ^he  shedding 
of  blood  ?  The  only  difference  that  we  can  see  is,  that  the. 
act  committed  by  the  soldier  is  the  more  startling,  not  to  say 
atrocious,  of  the  two. 

'  "  *Is  then,'  it  is  asked,  *  is  no  concealment,  no  stratagem  of  any 
kind  allowable  in  repelling  the  attempts  of  wicked  men  to  work 
injustice  ?  *  This  question  is  one  of  the  most  difficult  in  the  whole 
range  of  casuistry,  and  has  ever  perplexed  those  who  have  sought 
to  lay  down  rules  for  human  conduct  applicable  to  all  cases.  It 
will  often  happen  that  by  silence  a  fact  is  made  known  to  another 
who  has  no  right  to  demand  a  knowledge  of  that  fact,  and  who 
having  obtained  such  knowledge  will  forthwith  proceed  to  make  an 
ill  use  of  it ;  to  rob,  plunder,  or  murder.  May  I  under  such  circum- 
stances speak  so  as  to  mislead?  and  if  so,  why  may  I  not  directly 
tell  a  lie  ?  tell  a  lie  to  attain  a  useful  end  ?  do  evil  that  good  may 
come  ?  It  is  told  of  one  Hooker,  a  puritan,  in  the  days  of  Charles 
the  First,  that  being  pursue^  by  some  of  the  prelatic  party,  a  friend 
in  whose  house  he  was,  when  interrogated  by  his  pursuers  *  Whether 
Hooker  was  in  his  house  ? '  replied,  *  What  Hooker  ?  Do  you  mean 
Hooker  who  once  lived  at  Chelmsford  ?  *  The  pursuers  replied  *  Yes, 
that  is  he.'  *  If  it  be  he  whom  you  look  for,'  replied  his  friend,  *  I 
saw  him  about  an  hour  ago  at  such  a  house  in  the  town,'  which  was 
strictly  true,  though  said  with  the  intent  to  mislead,  and  was  all 
.  one  as  if  he  had  said  '  He  is  not  in  my  house.'  Are  such  evasions 
lawful  under  any  circumstances  ?  and  if  they  be,  does  it  not  neces*- 
sarily  follow  that  utility  will  justify  any  act,  no  matter  how  wrong 
in  itself? 

'*  The  escape  from  this  dilemma  lies  here  :  In  every  evil  act  there 
must  be,  to  a  greater  or  less  extent,  an  evil  intent — in  murder  there 
must  be  malice ;  in  theft  the  injurious  taking  of  another's  goods ; 
in  a  lie  the  intent  wrongfully  to  mislead.  To  this  it  may  be  replied, 
*  If  the  intent  consecrates  the  act,  those  were  justifiable  who  perpe- 
trated the  horrors  of  the  Inquisition  :  they  did  it  to  make  converts. 
Who  is  to  judge  of  the  intent  whether  it  be  good  or  bad?'  The 
only  answer  is,  that  the  all-seeing  eye  of  God  alone  is  to  judge 
infallibly.  Man  may  judge  to  a  certain  extent,  but  his  judgment  is 
always  liable  to  error ;  the  only  infallible  judge  is  God.  To  him  all 
must  one  day  account,  and  then  shall  it  be  known  whether  he  who 
has  misled  another  has  done  so  to  his  hurt  or  to  his  good ;  whether 
the  advocate  who  has  aided  him  in  so  doing,  has  done  so  for  the  sake 
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of  charity  or  of  his  fee.  This  consideration  will  sufBciently  restrain 
those  whose  endeavour  it  is  in  all  things  to  conform  to  the  holy  will 
of  God,  and  at  the  same  time  offers  a  sufficient  answer  to  the  theo- 
ries of  those  who  would  make  the  advocate  a  mere  instrument  or 
part  of  a  machine ;  inasmuch  as  it  supposes  that  no  man  is  at  liberty 
to  do  any  act  without  a  conscientious  intent,  or  with  an  intent  to  eflect 
good  through  the  means  of  ill." 

With  all  due  submission^  we  would  rather  rest  the  defence 
of  the  bar  on  the  plain  common-sense  notion  of  their  duties. 

Mr.  O'Brien  labours  hard  through  the  remaining  pages  of 
his  Apology  to  moralize  down  or  refine  away  the  ordinary  and^ 
iii  our  opinion,  conclusive  objections  to  his  scheme  of  making 
the  advocate  the  guardian  of  his  client's  conscience  ;  but  we 
must  now  turn  to  his  Appendix,  in  which  we  find  a  curious 
collection  of  authorities  ;  ample  and  varied  enough  to  fit  out 
half-a-dozen  disputants  on  either  side.  Among  them  is  an 
extract  from  Erskine's  speech  in  defence  of  Paine,  suggesting 
a  difficulty  to  which  Mr.  O'Brien  has  not  even  attempted  a 

reply: 

"  From  the  moment,**  said  Erskine,  **  that  any  advocate  can  be 
permitted  to  say  that  he  will  or  will  not  stand  between  the  crown  and 
the  subject  arraigned  in  the  court  where  he  daily  sits  to  practise,  from 
that  moment  the  liberties  of  England  are  at  an  end.  If  the  advocate 
refuses  to  defend,  from  what  he  may  think  of  the  charge  or  of  the 
ddence,  be  assumes  the  character  of  the  judge ;  nay,  he  assumes  it 
be&^e  the  hour  of  judgment ;  and,  in  proportion  to  his  rank  and 
reputation,  puts  the  heavy  influence  of  perhaps  a  mistaken  opinion 
into  the. scale  against  the  accused,  in  whose  favour  the  benevolent 
principle  of  English  law  makes  all  presumptions,  and  which  com- 
mands the  very  judge  to  be  his  counsel. 

"  Our  advocate,  therefore,  does  not  exercise  any  discretion :  to 
him  it  is  a  matter  of  indifference  whether  he  appears  for  the  most 
unfortunate  or  the  most  prosperous  member  of  the  community  ;  for 
tlie  poorest  bankrupt  or  the  noblest  peer,  of  the  realm  ;  for  a  traitor 
or  for  the  king." 

An  able  writer  in  the  Edinburgh  Review  put  this  still  more 
forcibly: 

"  If  it  depends  on  the  opinion  of  an  advocate  whether  he  shall 
make  any  statement  or  not  (that  is,  any  statement  given  by  his 
client,  and  the  bringing  which  forward  is  admitted  to  be  for  his 
benefit),  how  long  will  it  be  before  it  depends  upon  his  opinion  of 
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the  whole  case,  whether  he  shall  undertake  the  cause  or  not?  If 
the  lending  of  his  assistance  to  the  client  is  to  depend  upon  the  opi^ 
nion  he  forms  of  the  case,  how  long  will  it  be  before  it  depends  upon 
his  inclination  ?  Can  there  be  the  least  doubt  that  this  preliminary 
inquiry  must  open  the  door  to  the  grossest  of  all  abuses,  and  the 
one  most  fatal  both  to  the  character  of  the  profession  and  the  admi^ 
nistration  of  justice — the  choice  of  clients  and  causes  by  whatever 
advocates  are  most  in  request  ?  How  easy  will  it  be  in  each  case 
to  say,  *  I  don't  believe  your  story,'  or  ^  I  don't  agree  with  your 
law,'  and  thus  to  refuse  being  the  defender  of  the  poor  and  the 
oppressed  on  pretence  of  refusing  to  assist  an  unjust  cause ! " 

The  writer  goes  on  to  suppose  a  season  of  political  violence, 
of  arbitrary  power  exercised  by  a  despot  or  a  court,  and  asks 
what  chance  the  accused  would  have  of  procuring  any  advo- 
cate at  all,  if  the  undertaking  the  defence  were  not  imperative? 
But  there  is  no  necessity  for  supposing  an  extreme  case. 
Take  the  Irish  State  Prosecutions  now  pending.  Does  any  one 
doubt  that  all  the  Conservative  and  most  of  the  other  counsel 
think  Mr.  O'Connell  and  his  friends  morally,  if  not  legally, 
guilty;  that  Mr.  Henn,  for  example,  had  he  been  compelled  to 
institute  a  preliminary  examination,  and  then  say  whether  he 
could  conscientiously  exert  his  great  talents  and  extensive 
learning  on  their  behalf,  would  have  said :  "  My  deliberate 
opinion  is  that  you  have  committed  a  great  crime  V  Well  then, 
assuming  this  to  be  Mr.  Henn's  opinion,  is  he  doing  wrong 
at  this  moment  by  acting  contrary  to  his  known  wishes  and 
probable  convictions  in  compliance  with  the  recognized  prac- 
tice of  the  profession  ?  Ought  all  the  Conservative  counsel  to 
have  refused  to  act  against  the  government  ?  It  is  to  be  ob- 
served, moreover,  that  if  the  present  rule  were  altered,  the 
advocate  would  always  risk  his  character,  and  frequently  his 
life.  If  (in  civil  cases)  the  cause  turned  out  a  fraudulent  one, 
he  would  be  accused  of  being  an  accomplice  in  the  cheat ;  if 
(in  criminal)  the  crime  were  of  a  political  or  party  character, 
he  might  be  denounced  as  a  traitor,  a  rebel,  an  aristocrat,  or 
an  atheist  and  an  admirer  of  obscene  prints.  Who,  to  heap 
example  upon  example,  would  have  had  anything  to  do  with 
Stockdale's  action  against  the  printer  of  the  House  of  Com- 
mons,— an  action  brought  to  enable  a  notorious  vender  of 
indecency  to  recover  damages  for  a  temperate  and  necessary 
exposure  of  his  practices  ? 
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We  must  quote  one  more  passage  from  the  Apology : 
**  10.  If,  afber  ail,  it  shall  be  asserted  *that  the  course  proposed, 
however  beautiful  in  theory,  is  in  practice  utterly  visionary:'  t 
appeal  from  such  a  statement  to  the  experience  of  those  nations  in 
which  the  civil  law  has  been  received ;  in  most  of  which  an  oath  is 
required  from  the  advocate  that  he  will  defend  none  but  just  causes, 
and  those  only  by  just  arts :  and  till  the  whole  bodies  of  advocates 
in  those  countries  shall,  by  better  evidence  than  mere  surmise,  be 
proved  guilty  of  the  crime  of  continued  and  continual  peijury,  I  fear- 
lessly deny  the  assertion  in  the  same  latitude  in  which  it  is  made." 

It  appears  from  the  Appendix  that  in  Spain  and  Geneva, 
and  anciently  in  Scotland,  advocates  took  an  oath  to  under- 
take none  but  just  causes ;  but  we  nowhere  find  it  asserted 
that  their  practice  varied  from  our  own.  It  certainly  does 
not  in  any  modern  country^  so  far  as  our  inquiries  have  ex- 
tended. Perjury  is  a  hard  word,  but  whenever  impracticable 
or  highly  inconvenient  obligations  are  imposed  on  bodies  of 
men,  they  will  be  formally  accepted  and  practically  disre- 
garded by  the  majority;  witness  the  qualification  oath  for 
members  of  parliament. 

We  think  then  that  Mr.  O'Brien  has  erred  in  attacking  the 
professional  rule,  buf  we  are  for  from  saying  that  the  practice 
uniformly  accords  with  it.  Too  much  pertinacity  is  some- 
times shown — not  by  the  leading  counsel,  who  rather  err  on 
the  other  side  and  compel  references  or  arrangements  to  avoid 
trouble,  but— by  gentlemen  not  gifted  with  the  most  refined 
taste  or  very  delicate  perceptions  of  propriety,  who  cannot 
resist  the  temptation  of  showing  off  their  eloquence  and  im- 
pressing the  public  with  their  zeal.  If  these  would  occa- 
sionally ask  themselves  whether  they  are  really  benefiting  the 
client  or  have  the  slightest  chance  of  a  verdict,  a  good  deal  of 
useful  time  might  be  saved  and  no  slight  portion  of  obloquy 
averted  from  the  bar. 

We  now  turn  to  the  other  chaptera  of  the  work,  thirty- 
eight  in  number,  and  often  consisting  of  one  or  two  pages 
each.  The  first  is  an  eulogium  on  justice.  The  second 
explains  the  sense  in  which  the  term  Lawyer  is  to  be  under- 
stood : 

<<  What  I  shall  here  offer  being  intended  chiefly  of  those  in  our 
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Courts  of  Common  Law  and  Equity,  commonly  termed  Barristers ; 
to  whom  properly  it  appertains  legally  and  in  order  to  set  before 
judges  and  juries  that  which  the  diligence  of  the  Attorney  has 
gathered  from  the  complaint  of  the  Client ;  so  that  the  whole  toge- 
ther— Barrister,  Attorney,  and  Client — make  as  it  were  one  man, 
whom  of  right  one  spirit  of  truth,  justice,  and  mercy  should  move 
and  animate.  But  as  in  a  clock  or  watch  the  fingers  may  point  a 
wrong  hour  though  the  wheel  that  next  moves  it  be  exactly  true,  if 
but  some  notch  of  some  inferior  wheel  be  out  of  order ;  so,  let  the 
client  be  false,  or  the  attorney  deceitful,  or  the  pleader  crafly,  the 
others  shall  not  be  able  by  their  best  care  to  prevent  but  that  some- 
times justice  shall  be  perverted,  innocency  oppressed,  and  guilty 
men  justified." 

It  is  to  be  regretted  that  Mr.  O'Brien  has  often  lost  sight 
of  this  division  of  duties,  as  when  he  insists  on  a  barrister 
instituting  a  preliminary  inquiry. 

In  the  third  chapter,  "  The  Lawyer's  Choice  of  a  Calling," 
a  self-examination  is  advised  : — 

"  And  Jirsti  he  asks,  if  he  have  bodily  health  sufficient  hereto  ? 
Intense  study  over  the  midnight  oil,  or  by  the  first  light  of  morn- 
ing's dawn,  the  disquietude  of  hot  and  crowded  courts,  the  exhaus- 
tion of  long  and  arduous  addresses  to  judgel  and  to  juries,  the  care 
and  anxiety  attendant  upon  the  conduct  of  complicated  and  weighty 
causes,  demand  from  the  Lawyer  a  bodily  frame  strong,  enduring, 
and  elastic.     Be  it  he  have  this ; 

"  Secondly^  he  asks,  has  he  strength  of  mind  sufficient  hereto  ? 
Not  alone  the  infinite  mazes  of  artificial  laws  are  to  be  mastered  in 
books ;  not  alone  the  ill-digested  facts  of  complicated  causes  are  to 
be  seen  through  and  disentangled,  and  again  in  lucid  order  detailed 
to  the  judge  or  the  jury :  but  the  weapons  of  sophistry  wielded  by 
the  arm  of  perverted  talent,  and  the  artful  devices  of  chicanery, 
falsehood,  and  fraud,  sustained  by  intellectual  strength  and  moral 
turpitude,  are  to  be  warded  off  and  defeated.  Be  it  he  have 
strength  of  mind  for  this ; 

'*  Thirdly^  he  asks,  has  he  moral  strength  sufficient  hereto  ?  Has 
he  patience  to  undergo,  in  diligent  accumulation  of  legal  store,  the 
tedious  discipline  of  unemployed  and  unrewarded  years :  has  be 
temper  to  endure  the  irritating  attacks  of  opposing  counsel,  or  the 
harsh  and  unmerited  reproofs  of  petulant  judges :  has  he  courage 
to  persevere  in  a  good  cause  against  the  false  affirmations,  the  wily 
insinuations,  the  audacious  practices  of  wicked  and  ungodly  men  ?" 
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These  startling  catalogues  of  requisites,  mental  and  bodily, 
will  excite  a  smile  in  the  frequenters  of  the  Courts ;  when 
they  call  to  mind  how  many  of  their  acquaintance  are  realising 
handsome  incomes  without  more  than  the  average  allowance 
of  health,  strength,  acquirement,  or  capacity.  Occasions 
make  men,  and  no  one  can  say  with  certainty  what  is  in  him- 
self or  another  till  he  has  been  tried.  Confidence  is  the 
grand  requisite.  If  a  young  man  has  good  nerves  and  is  deter- 
mined to  get  on,  he  may  safely  be  flung  into  the  melee  with 
the  Douglas  benediction : 

"  Upon  them  bravely,  do  your  worst. — " 

He  may  not  turn  out  a  Follett,  but  there  are  many  tempt- 
ing prizes  besides  the  Chancellorship.  It  is  a  mistake,  too, 
to  consider  the  bar  an  unhealthy  profession.  The  holiday 
periods  occupy  altogether  a  full  quarter  of  the  year,  and  the 
confinement,  generally  speaking,  is  not  excessive;  witness 
the  time  the  most  occupied  contrive  to  devote  to  parliament. 
Most  of  those  who  have  injured  their  health  by  reading  will 
be  found  to  have  done  so  in  early  youth,  when  all  who  are 
worth  anything  are  wont  to  throw  themselves  heart  and  soul 
into  the  study  of  their  choice. 

We  pass  over  the  chapters  relating  to  the  Lawyer's  Know- 
ledge, a  subject  we  have  frequently  discussed.  The  following 
is  from  chapter  10,  "  The  Lawyer  Advising  on  Evidence." 

"  The  Lawyer,  when  he  has  himself  advised  the  undertaking  of 
a  cause  and  drawn  the  pleadings  in  it,  has  little  difficulty  when  he 
comes  to  adyise  on  evidence.  For  having  from  the  first  stage  of 
the  cause  carefully  sifted  all  the  facts  of  it,  and  assured  himself 
that  they  are  such  as  justify  the  proceedings  which  he  has  recom- 
mended>  he  is  not  forced  when  advising  on  evidence  (as  those  too 
often  are  who  hastily  and  without  due  examination  counsel  the 
undertaking  of  suits),  to  bid  his  client  sound  a  retreat  now  after 
the  loss  of  so  much  time,  trouble,  and  expense ;  because  forsooth 
the  evidence  which  he  can  bring  will  not  support  his  case :  nor  is 
he  tempted  to  advise — as  it  is  to  be  feared  they  too  often  are  who 
counsel  proceedings  at  law  without  sufficient  caution,  that  doubtful 
or  uncertain  or  it  may  be  even  false  matters  be  put  forward  as 
evidence.  Nevertheless  in  advising  on  evidence  much  judgment 
and  good  sense  is  required  of  the  Lawyer,  that  on  the  one  hand  he 
omit  not  to  bring  before  the  court  any  matter  of  proof  which  may 
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be  of  weight  toward  the  right  decision  of  the  cause ;  and  that  on 
the  other  he  heap  not  upon  his  client  unnecessary  expense,  by  in- 
discriminately advising  every  witness  to  be  called  who  can  gi<e 
evidence,  no  matter  how  trivial,  concerning  the  matter  in  hand: 
doing  like  those  unskilful  marksmen  who  shoot  many  shafts  at  a 
venture,  where  a  single  one  well  directed  had  hit  the  mark." 

We  will  take  the  liberty  to  add,  that  no  one  is  a  safe 
adviser  on  evidence  who  is  not  practically  conversant  with  it ; 
i.  e.  a  nisi  prius  advocate,  whose  mind  is  instantly  carried  On 
to  the  actual  trial,  and  instinctively  anticipates  the  probable 
effect  of  any  given  proof  on  the  jury  or  the  judge.  In  the 
eye  of  a  special  pleader,  one  proof  is  as  good  as  another,  so 
long  as  it  is  technically  admissible.  The  pleadings  therefore 
should  invariably  be  settled  by  one  of  the  counsel ;  and  his 
advice  should  be  taken  as  to  the  evidence.  This  course  is 
calculated  to  save  expense  instead  of  adding  to  it. 

The  eleventh  chapter  relates  to  consultations,  which  are 
gradually  falling  into  disuse  except  in  important  cases,  because 
it  is  found  that  the  leader  is  seldom  sufficiently  acquainted 
ynih  his  brief  to  make  due  use  of  the  opportunity.  In  strict- 
ness all  the  counsel  should  come  prepared,  and  the  precise 
line  of  battle  should  be  settled  before  they  part.  The  chances 
are  that  a  first-rate  nisi  prius  leader  will  read  a  brief  in  a  very 
different  sense  from  a  junior,  lay  more  or  less  weight  on  par- 
ticular facts,  and  see  points  which  the  junior  would  not  see. 
Consultations,  therefore,  do  more  harm  than  good  when  used 
merely  to  cram  the  leaders.  The  mischief,  however,  as  we 
shall  show  presently,  is  not  attributable  to  them. 

"  In  consultation  the  young  Lawyer  is  sometimes  perplexed.  For 
it  may  be  he  shall  hear  advice  given,  or  schemes  for  the  conduct  of 
the  cause  proposed,  by  those  elder  than  himself,  which  he  cannot 
but  deem  to  deserve  reprobation.  Yet  inasmuch  as  from  the  com- 
plexity of  causes  that  which  to  him  appears  wrong,  to  another  not 
less  conscientious  shall  appear  right,  he  will  not,  unless  when  he  is 
in  his  own  mind  fully  persuaded,  hastily  dissent  from  that  which 
those  older  than  himself  advise ;  since  thereby  he  might  seem  to 
censure  his  betters :  but  will  calmly  propose  his  doubt,  which 
should  it  not  be  entertained,  he  considers  not  himself  therefore  bound 
hy  the  judgment  of  his  seniors  {should  the  conduct  of  the  cause  in  their 
absence  devolve  upon  him)  to  follow  that  which  he  considers  wrong,  but 
puis  forward  that  alone  and  in  that  way  which  he  esteems  just  and 
righteous.    Yet  because  thus  acting  upon  his  own  opinion  he  may 
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seem  to  censure  others,  and  those  whom  he  would  hope  fbllow 
labourers  with  himself  in  the  work  of  justice,  this  when  it  happetis 
grieves  him  sorely  and  distresses  his  mind,  lest  in  thus  condemning 
others  he  have  been  himself  guilty  of  pride  and  arrogance." 

In  the  battle  off  Cape  St.  Vincent,  Nelson,  with  the  view  of 
disconcerting  an  unexpected  manoeuvre  of  the  enemy,  dis- 
obeyed  the  admiral's  signal  for  the  fleet  to  tack  in  successioDi 
and  brought  his  ship  into  close  action  with  six  Spanish  first 
rates  at  oncet  Mr.  Tucker,  in  his  valuable  Life  of  Lord  St* 
Vincent,  tells  us  that,  when  one  of  the  other  captains  ventured 
to  hint  that  Nelson  had  disobeyed  orders,  the  Admiral,  one 
of  the  strictest  disciplinarians  that  ever  broke  biscuit,  drily 
replied,  "  When  you  commit  a  fault  of  the  same  kind,  I  will 
forgive  you  too."  In  the  same  manner.  Nelson  was  signalled 
to  draw  off  from  before  Copenhagen,  and  fought  the  battle 
out  on  his  ovgi  responsibility.  "Thus  success,"  says  his 
biographer,  "justifies  an  action  which  defeat  would  stamp 
with  unmerited  disgrace  and  infamy."  There  is  a  strong 
analogy  between  military  and  legal  tactics  ;  and  the  leader  of 
a  cause,  like  the  leader  of  a  fleet  or  army,  is  liable  to  be  placed 
in  unforeseen  situations  and  emergencies,  where  he  must  act 
on  his  own  judgment,  and  disregard  the  line  or  plan  that 
has  been  prescribed  to  him.  But  if  the  precise  emergency 
has  been  foreseen  in  council  or  consultation,  it  may  well  be 
doubted  whether  a  junior  on  whom  the  lead  has  devolved 
accidentally,  would  be  justified  in  following  out  his  own 
peculiar  views.  He  certainly  would  not  be  justified  in  en- 
forcing his  own  individual  scruples  touching  righteousness. 

The  twelfth  Chapter,  "  The  Lawyer  Pleading  in  Civil 
Causes,"  contains  some  good  advice  weakened  by  the  inter- 
mixture of  much  doubtful  matter. 

"  The  lawyer  when  he  rises  to  speak  is  full  of  his  subject  and 
empty  of  himself.  He  thinks  not  with  himself,  how  shall  I  best 
gain  the  applause  of  the  bystanders  ?  but,  how  shall  I  best  set  forth 
according  to  truth  and  justice  the  cause  which  I  have  undertaken  ? 
and  this  communicates  an  earnestness  to  his  manner  which  fixes  the 
attention  of  his  hearers  and  causes  the  judge  to  lend  an  attentive 
ear  to  all  that  he  advances.  Not  that  he  uses  the  same  warmth  of 
speech  in  all  causes,  pretending  always  that  his  side  is  ell^arly  right, 
and  the  other  as  clearly  wrong ;  but  according  to  his  judgment  of 
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the  cause  so  he  speaks ;  his  heart  ever  going  along  with  his  tongue, 
and  his  countenance  being  an  index  to  his  mind.  If  the  cause  ap- 
pear to  him  just,  he  omits  no  honest  act  of  elocution  to  commend  it 
to  the  judge  and  the  jury,  showing  that  not  alone  the  law  of  the  land 
but  that  natural  equity  and  good  faith  are  with  him,  and  endeavour- 
ing to  enlist  as  well  their  feelings  as  their  reason  on  his  side.  If 
his  judgment  is  doubtful,  so  is  his  speech :  he  attempts  not,  by  gar- 
bled statements  and  specious  arguments,  to  make  his  cause  appear 
better  than  it  deserves ;  nor  will  he,  as  artful  speakers  sometirpes 
do,  endeavour  to  make  a  perplexed  case  appear  more  doubtful  than 
it  really  is,  in  the  hopes  that  his  side,  though  the  weaker,  may 
amid  the  confusion  prevail." 

The  first  sentences  are  excellent.  It  is  ruin  to  be  thinking 
of  the  reporters,  the  bystanders,  or  even  the  bar.  But  we 
recommend  the  beginner  not  merely  to  make  himself 
thoroughly  master  of  the  facts  and  law  (including  every  case 
that  has  the  remotest  bearing  on  his  own),  but  carefully  to 
arrange  his  topics,  so  as  to  avoid  unnecessary  repetition,  pass 
naturally  from  one  to  the  other,  and  make  them  all  tell  upon 
the  main  point.  It  is  an  excellent  plan  for  a  young  counsel 
to  come  prepared  in  every  case  as  if  he  had  the  entire  con- 
duct of  it. 

As  to  earnestness, — if  a  counsel  undertakes  a  case,  he  is 
bound  to  do  his  best  to  win  it,  and  ought  not  to  be  blamed 
for  using  specious  arguments,  though  the  effect  may  be  to 
perplex  the  jury.  But  assuredly  he  has  no  right  to  make 
garbled  statements;  and  this  is  the  point  where  the  bar  are 
most  open  to  reproach.  '  They  are  not  sufficiently  precise  in 
the  enumeration  or  recapitulation  of  their  proofs,  and  too  often 
assert  that  they  will  prove,  or  have  proved,  what  they  have 
not  or  cannot. 

Perhaps  too  it  would  be  best  on  the  whole  for  them  to 
refrain  altogether  from  coming  forward  in  their  individual 
capacity,  or  using  a  form  of  words  calculated  to  induce  a 
belief  that  they  are  doing  so.  Erskine  was  very  fond  of 
the  first  person  singular,  and  dropped  the  gown  occasion- 
ally; as  in  his  famous  defence  of  Captain  Baillie:  "  I  address 
you  no  longer  as  an  advocate,  but  as  a  man,  as  a  member 
of  that  state  whose  very  existence  depends  upon  her  naval 
power."  But  even  this  was  in  doubtful  taste  and  policy,  con- 
sidering the  tribunal  —  not  an  inflammable  patriotic  jury  full 
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of  Rule  Britannia  and  Black-eyed  Susan,  but  the  grave  Court 
of  King's  Bench ;  and  it  in  no  respect  alters  our  opinion,  that 
nothing  is  more  calculated  to  bring  advocacy  into  disrepute 
and  lessen  its  wholesome  influence,  than  the  ordinary  practice 
of  bringing  the  speaker's  own  real  or  pretended  convictions 
into  play. 

Mr.  O'Brien  continues : 

"  If  the  counsel  opposed  to  him  be  young,  or  insufHciently  in- 
formed of  the  facts  or  law  of  the  case,  and  if  he  thinks  that  any 
matter  material  to  the  merits  of  the  case  has  been  inadequately 
stated)  then  (as  is  recorded  of  Sir  Mat.  Hale),  he  rather  mends 
such  defective  statements  than  avails  himself  of  the  ignorance  or 
imbecility  of  his  opponent  to  give  his  own  cause  a  better  colour 
than  it  deserves." 

We  hardly  know  what  to  say  to  this  :  but  we  have  never 
observed  any  want  of  generosity,  or  willingness  to  take  undue 
advantage  of  inexperience,  on  the  part  of  the  experienced 
members  of  the  bar,  and  the  j  udge  generally  takes  care  that 
the  client  shall  not  suffer  by  downright  ignorance  or  imbecility. 

On  one  occasion  during  a  trial  for  life  or  death,  a  young 
counsel  for  the  defence  was  cross-examining  the  chief  witness 
for  the  prosecution  in  such  a  manner  as  to  fix  his  own  client, 
when  the  leading  counsel  on  the  other  side  caused  a  scrap  of 
paper  to  be  slipped  into  his  hand :  "  Don't  press  that  ques- 
tion, or  by  G —  you'll  hang  your  man."  On  another,  the 
counsel  for  one  of  two  prisoners  asked  a  question  calculated 
to  implicate  the  other  who  had  no  counsel.  **  Stop  there.  Sir," 
said  the  judge,  '*  if  you  choose  to  hang  your  own  man,  I  can't 
help  it,  but  pray  let  alone  mine;''  alluding  to  the  doctrine 
that  the  judge  is  counsel  for  the  prisoner, 

A  serious  evil  is  indicated  in  the  following  passage. 

"It  sometimes  happens  either  from  the  exigency  of  the  case  or 
the  carelessness  of  the  attorney,  that  the  lawyer  shall  not  get  his 
brief  till  the  cause  be  on  the  point  of  being  heard.  When  this 
happens  the  lawyer  has  not  that  Kberty  which  he  always  wishes  he 
may  have,  of  dissuading  from  the  further  prosecution  of  the  cause 
or  rejecting  the  conduct  of  it,  if  the  party  asking  his  aid  will  not  do 
what  is  right.  For  in  the  hasty  way  in  which  he  is  obliged  to  study 
the  case,  he  dares  not  confide  in  the  judgment  he  forms  concerning 
it.  As  often  therefore  as  this  happens,  the  lawyer  walks  warily  in 
his  conduct  of  the  cause,  not  warranting  its  soundness  beyond  what 
It  plainly  appears  to  him  to  deserve," 
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If  this  were  the  only  evil,  there  would  be  little  cause  for 
complaiati  but  the  greatest  mismanagement  ensues  from  the 
practice  of  putting  off  the  prepamtion  and  delivery  of  the 
brief  till  the  last  moment.  Misled  by  idle  stories  of  Erskine 
and  Curr£^n — who  is  said  to  have  said,  that,  to  be  sure,  the 
counsel  for  the  plaintiff  must  look  at  his  brief,  but  the  counsel 
for  the  defendant  might  pick  up  the  facts  as  he  went  on — 
many  people  suppose  that  a  nisi  prius  leader  can  take  in  all 
the  bearings  of*a  complicated  transaction  at  one  cursory  read- 
ing of  his  brief,  and  state  the  case  as  well  as  if  it  had  been 
long  familiar  to  him.  This  is  about  as  true  as  that  cats,  flung 
from  any  height  whatever,  invariably  fall  upon  their  legs.  He 
just  picks  up  enough  to  make  a  plausible  opening,  and  by 
the  time  the  cause  is  well  nigh  over,  begins  to  see  his  way 
through  it;  being  then  haply  in  a  condition  to  tell  his  client 
that,  if  one  point  had  been  better  guarded  and  another  made 
more  of,  he  should  have  been  quite  certain  of  success.  The 
brief  should  be  delivered  a  week  at  least  before  the  cause  is 
likely  to  come  on.  The  attorneys  will  urge  that  it  is  not 
more  likely  to  be  sooner  read  on  that  account,  which  may  be 
true  for  some  time,  so  far  as  some  of  the  leaders  are  con- 
cerned. But  at  least  these  would  not  have  it  in  their  power 
to  lay  the  blame  on  others;  and,  in  the  present  state  of  the 
profession,  there  are  very  few  who  could  long  venture  to  give 
a  decided  advantage  to  competitors  by  persevering  in  the  old 
habit. 

In  ^'The  Lawyer  drawing  Deeds*'  (Chap.  16),  and  "Wills'' 
(Chap.  18),  Mr.  O'Brien  seems  to  forget  that  his  advice  is 
addressed  to  pei*sons  (barristers  or  conveyancers)  who  have 
little  or  no  control  over  their  provisions.  Still,  the  advice  is 
good: 

**  And  first,  he  wishes  that  there  be  not  too  great  anxiety  con- 
cerning the  future— too  much  thought  of  the  morrow — he  wishes 
that  something  be  given  to  trust  in  the  providence  of  God  as  or- 
dering the  affairs  of  men  :  for  he  sees  that  they  who  by  multiplying 
provisoes  and  conditions  think  to  secure  themselves  against  the  ills 
of  fortune,  as  they  impiously  term  them,  do  most  oflen  in  the  end, 
not  only  miss  their  aim,  but  draw  upon  themselves  burthens  more 
heavy  than  those  they  have  sought  to  avoid.'' 

How  much  litigation  has  arisen,  how  many  a  property  has 
been  wasted  in  Chancery  suits^  because  the  donor  or  testator 
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would  insist  on  looking  beyond  the  grave  and  guarding  the 
objects  of  his  bounty  from  some  anticipated  improvidence. 

In  ^*  The  Lawyer  on  Circuit''  (Chap.  30)^  there  is  one  wise 
suggestion :         - 

**  The  lawyer  is  anxious  that  the  odour  of  a  good  name  may  fol- 
low him  whithersoever  he  goes  :  and  as  ip  the  courts  his  truth  and 
probity  earn  for  him  the  confidence  of  the  judges  ;  so  in  the  towns 
on  his  circuit  he  gains  the  redpeet  and  good  will  of  those  who  are  in 
the  habit  of  serving  upon  juries.  These  having  observed  his  prac* 
tipe  of  saying  nothing  but  what  be  deems  of  weight,  and  of  stating 
nothing  with  more  weight  than  he  deems  it  to  possess,  listen  with 
pleasure  to  what  he  has  to  offer ;  not  arming  themselves,  as  with  some 
they  are  forced  to  do,  against  being  surprised  into  false  judgments 
by  specious  artifices,  but  thinking  of  him  as  co-operating  with  them- 
selves in  the  work  of  justice  which  they  are  sworn  to  promote." 

We  have  already  hinted  at  the  imprudence  of  the  advocate's 
coming  forward  in  his  own  person  too  frequently.  This  doea 
comparatively  little  harm  in  Town,  where  the  audience  is  con- 
stantly changing,  but  the  same  jurymen  and  nearly  the  same 
public  remain  in  Court  during  the  whole  Assizes,  and  are 
apt  to  compare  what  they  hear  one  day  witb  what  they  hear 
the  next.  When  therefore  a  leading  counsel  professes  the  same 
exaggerated  confidence  in  every  case,  or  (still  worse)  lays 
down  a  general  principle  in  one  which  he  controverts  in 
another^  his  influence  is  greatly  lessened,  and  the  profession 
suffers  through  his  means. 

"  When  on  circuit,  the  lawyer  keeps  jealous  watch  over  himself, 
lest  the  freedom  of  social  intercourse,  or  the  unguarded  converse  of 
convivial  hours,  betray  him  into  a  participation  with  or  approval  of 
what  is  immoral  or  profane." 

It  is  fortunate  for  Mr.  O'Brien's  peace  of  mind  that  he  was 
not  a  member  of  the  Northern  Circuit  when  Mr.  Cunningham 
of  Harrow  addressed  that  memorable  letter  of  remonstrance 
to  the  leaders  which  called  forth  Lord 'Abinger's  witty  and 
equally  memorable  reply. 

The  object  of  one  entire  chapter  (22),  a  very  short  one,  is 
to  inculcate  secrecy : 

'<  Nor  is  this  a  slight  task  or  a  trivial  duty.  For  there  is  in  most 
a  desire  to  know  the  secrets  of  other  men's  houses;  and  if  any 
obstacle  oppose,  rather  than  altogether  miss  their  mark,  they  will 
pass  current  for  truths  the  vaguest  rumours  of  lying  fame.    Hence 
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arises  a  constant  temptation  to  the  lawyer.  For,  let  him  but  hint 
that  he  has  some  knowledge  of  any  matter  that  is  questioned,  and 
he  shall  at  once  command  attentive  listeners,  and  commend  himself 
as  a  person  of  importance.'* 

Strong  as  the  temptation  may  be^  the  habit  of  professional 
secrecy  is  still  stronger,  and  very  few  indeed  are  ever  found  to 
err  in  this  respect. 

We  are  recommended  (Chap.  23)  frankly  to  confess  our 
blunders  the  moment  we  become  aware  of  them,  and  advise 
with  the  client  how  the  consequences  may  be  best  evaded ; 
which  is  rather  at  variance  with  the  advice  of  the  late  Mr. 
Chitty,  "Avoid  a  nonsuited  attorney,  as  you  would  a  wild  bull." 
"  If  these  errors  happen  often,  he  seriously  bethinks  him  it  were 
better  his  place  were  filled  by  another,  and  seeks  some  occupation 
better  fitted  to  his  powers :  but  if  he  finds  he  only  commits  occa- 
sional faults,  though  they  grieve  him  much,  he  takes  courage,  seeing 
that  others  around  Mm  do  likewise, 

*'  Difficulty  of  like  kind,  but  in  another  shape,  presents  itself  to 
the  lawyer,  when  the  cause  that  at  first  appeared  to  him  just,  by 
reason  that  much  belonging  to  it  had  been  kept  back  from  him,  as 
it  proceeds,  becomes  manifestly  unjust.  If  this  happen  by  the  wilful 
fraud  of  him  whose  cause  he  has  undertaken,  he  forthwith  deserts  it, 
and  leaves  the  deceiver  as  best  he  may  to  get  out  of  his  own  trap. 
If,  on  the  other  hand,  the  client  was  himself  deceived,  the  lawyer, 
as  soon  as  he  discovers  the  defects  in  his  cause,  apprizes  him  of 
them  ;  and  recommends  to  desist  from  further  prosecution  of  it,  or 
helps  to  conduct  it  to  a  termination  consistent  with  justice." 

The  chapter  touching  fees  (Chap.  24),  is  one  of  the  best  in 
the  book : 

"  In  the  matter  of  fees,  the  lawyer  observes  that  rule  of  his  pro- 
fession which  forbids  the  taking  of  half  fees  :  yet  only  in  such  man- 
ner as  that  he  will  not  by  so  doing  seek  to  creep  into  business  by 
underbidding  his  brethren  of  the  bar.  Hence  nothing  hinders  but 
that  in  a  poor  man's  cause  he  return  the  whole  or  any  part  of  the 
wonted  fees,  or  cares  not  to  look  for  their  payment  till  the  result  of 
the  suit  be  known.  In  such  cases,  however,  the  lawyer  is  careful 
that  what  he  so  declines  turn  not  to  the  attorney's  profit  but  to  the 
client's  relief.  To  this  end  he  is  mindful  not  to  put  his  name  to 
any  fee  which  either  he  has  not  received  or  which  for  charity  sake 
he  returns,  that  the  absence  of  such  mark  may  be  a  check  upon  the 
careless  and  a  memento  to  the  careful  attorney.  And  here  the 
lawyer  wishes  that  rule  were  more  narrowly  observed  which  forbids 
the  officers  whose  duty  it  is  to  tax  attorneys*  bills,  to  allow  any  fees 
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to  counsel  which  have  not  such  mark  of  receipt;  inasmuch  as  the 
neglect  of  it  causes  injury  to  the  advocate  as  well  as  to  the  client; 
to  the  client,  in  that  he  is  sometimes  charged  with  fees  which  the 
lawyer  may  have  returned  as  not  deeming  them  well  earned,  or  from 
the  poverty  of  the  party  may  have  declined  to  ask  ;  to  the  lawyer, 
in  that  it  enables  the  unworthy  attorney  to  recover  counsel's  fees 
which  he  has  not  paid  and  perchance  shall  never  pay." 

The  first  and  second  of  the  following  rules  are  open  to 
comment: 

"  First.  He  is  careful  to  return  his  fee  in  any  matter  in  which, 
from  accident  or  other  cause,  he  has  given  no  labour  or  thought : 
the  contrary  practice  in  which  regard  has  deservedly  brought  much 
scandal  upon  his  calling. 

''  Secondly.  He  is  faithful  to  the  side  which  first  retains  him, 
though  it  may  be  they  neglect  the' wonted  courtesy  of  continuing  to 
ask  his  services:  considering  it  safer  in  such  cases  to  let  ingrati- 
tude, and  it  may  be  dishonesty,  pass  unnoticed,  than  himself  to  run 
the  risk  of  being  false  to  one  to.  whom  he  has  engaged  his  services. 

''  Thirdly.  He  is  watchful  not  to  countenance  the  making  of  un« 
necessary  motions,  or  the  taking  of  superfluous  proceedings,  only 
because  his  own  and  the  attorney's  costs  will  be  charged  by  the 
court  to  the  account  of  the  opposite  party.  And  this  the  rather,  in 
that  it  is  to  be  feared  too  many  motions  in  courts  have  their  origin 
herein,  and  by  it  robbery  is  daily  practised  unpunished  in  the  very 
precincts  of  the  temple  of  justice/' 

As  to  the  first,  undoubtedly  briefs  are  frequently  delivered 
and  fees  paid  to  counsel,  with  full  knowledge  of  the  con- 
tingencies that  may  prevent  them  from  giving  their  full  at- 
tention to  the  case,  or  even  attending  the  trial  at  all;  but 
if  no  labour  or  thought  has  been  bestowed,  we  agree  with 
Mr.  O'Brien  tliat  the  fee  should  be  returned.^  As  to  the 
second^  the  professional  rule  is  so  involved  in  doubt  and 
difficulty,  that  the  counsel  must  decide  for  himself  in  each 
individual  case ;  but  lie  must  take  care  not  to  sacrifice  the 
useful  privileges  of  the  bar  from  an  over-scrupulous  delicacy. 
It  will  never  do  to  leave  a  litigant  at  liberty  to  prevent  a 
counsel,  whom  he  does  not  choose  to  employ  himself,  from 
being  employed  against  him,  by  giving  a  brief  in  a  preliminary 
proceeding,  or  even  taking  an  opinion  on  the  merits.     If  this 

*  Mr.  O'Brien  confirms  his  views  by  an  extract  from  our  article,  4  L.  M.  417,  on 
The  Practice  relating  to  Retainers, 
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were  allowed^  the  party  first  in  the  field  might  retain  or  silence 
all  the  best  counsel  at  a  cheap  rate. 

Motions  for  costs  are  the  disgrace  of  the  profession^  and  it 
is  to  be  wished  that  the  judges  would  take  a  little  more  pains 
in  disposing  of  them. 

"  The  Lawyer's  Courtesy"  (Chap.  30),  has  for  its  principal 
objects  three  classes  of  persons:  the  judges,  his  brother  bar- 
risters, and  the  attorneys.  The  judges  are  to  be  treated  with 
all  honour ;  but  should  they  betray  undue  impatience  or  par- 
tiality, he  is  to  remonstrate  with  them  respectfully  but  fear- 
lessly. His  brother  barristers  are  to  be  treated  with  kindness, 
and  aided  when  occasion  may  require  ;  but  he  is  not  to  give 
his  sanction  to  any  thing  wrong,  either  an  unworthy  act  or 
profane  jest. 

"  Thirdly,  in  his  intercourse  with  attorneys/  These,  in  despite  of  the 
ill  name  which  the  evil  practices  of  too  iii^ny  among  them  have 
brought  upon  their  brotherhood^  be  regards  with  esteem,  ^nd  con** 
siders  their  duties  scarce  a  whit  inferior  in  dignity  to  his  own.  But 
as  elsewhere,  the  corruption  of  the  best  engendereth  the  worst,  so 
is  it  here :  and  while  he  who  is  true  to  his  own  conscience,  and 
faithful  to  his  c]ient*s  interest,  is  as  gold  thrice  tried  in  the  fire  ;  he 
who  is  false  to  the  ope,  and  faithless  to  the  other,  stinks  in  the 
nostrils  of  all  good  men.  In  his  intercourse  with  an  attorney,  the 
lawyer's  manner  is  according  to  his  mind.  If  he  have  not  full  con- 
fidence in  his  integrity,  he  is  wary  that  he  be  not  betrayed,  by  word 
or  look,  into  approval ;  but  if,  on  the  other  hand,  he  meet  one  in 
whom  he  may  confide,  he  freely  communes  with  him  as  with  a 
friend  and  fellow-worker." 

There  is  little  necessity  for  such  recommendations  now, 
the  two  branches  of  the  profession  being  on  a  perfectly  good 
understanding  with  one  another.  In  our  review  of  "The 
Adventures  of  an  Attorney,"  we  endeavoured  to  correct  some 
prevalent  mistakes  on  this  subject.^ 

The  chapters  on  The  Lawyer  in  his  various  other  relations, 
public  and  private,  are  little  more  than  general  exhortations 
to  goodness  and  holiness;  highly  creditable  to  the  author, 
but  not  of  a  nature  to  exercise  much  practical  influence  on 
our  readers, 

H. 

»  22  L.  M.  378. 
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Whilb  the  common  law  prevailed  in  its  ancient  strictness^ 
the  heir  was  rarely  subject  to  the  debts  of  the  ancestor.  If 
the  evidence  of  the  debt  was  a  document  under  seal^  and  one 
in  which  the  obligation  was  specifically  cast  upon  the  heir, 
then  he  was  bound  to  the  extent  of  the  realty  which  descended 
upon  him.  But  if  that  evidence^  was  not  under  seal^  or  con* 
tained  no  mention  of  the  heir,  or  if  the  ancestor  devised  his 
realty  to  some  .one  who  was  not  his  heir;  under  any  of  these 
circumstances  there  was  no  proceeding  in  law  or  equity,  by 
which  the  realty  could  be  made  available  for  the  benefit  of 
creditors.  One  infringement^  upon  these  rules  took  place 
in  the  year  1691,  when  it  was  enacted  that  devises  should  be 
treated  as  fraudulent  and  void  as  against  specialty  creditors ; 
that  at  their  suit  the  devisee  as  well  as  the  heir  should  be 
liable ;  and  that,  if  no  will  was  made,  and  the  land  aliened 
by  the  heir,  he  should  be  liable  to  the  full  extent  of  its  value. 
Another  innovation  was  made  in  the  year  1676,^  when  it  was 
enacted  by  the  Statute  of  Frauds  that  lands  held  in  trust  for 
a  judgment  debtor  should  be  liable  to  execution  by  the  sheriff, 
and  that,  in  case  of  the  debtor's  death  and  of  the  descent  of 
the  land  to  the  heir,  the  heir  should  be  liable  for  it  in  the 
same  manner  as  he  would  have  been  if  it  had  been  a  legal 
estate.  By  a  section^  of  the  same  statute  it  was  enacted  that 
an  estate  pur  autre  vie  coming  to  the  heir  by  reason  of 
special  occupancy,  or,  in  case  there  was  no  special  occupancy, 
coming  to  the  personal  representative  by  virtue  of  the  grant, 
should  be  attended  with  a  similar  liability.  Another  step  in 
favour  of  creditors  was  made  in  the  year  1807,  by  the  act 
called  Sir  Samuel  Romilly's  Act.*  Under  that  act  the  land  of 
traders  became  liable  to  their  simple  contract  as  well  as  to 
their  specialty  creditors,  while  at  the  same  time  the  privilege 
of  precedence  was  reserved  to  the  latter  class.     Still  more 

*  Lacom  v.  Mertins,  1  Ves.  sen.  312. 

3  See  3  &  4  W.  &  M.  c.l4.    See  i-e-enactment  by  U  Geo.  IV.  &  1  Will.  IV. 
G.47,ji.9. 
»  29  Car.  II.  c.  3,  s.  10.  *  Sect.  12. 

•  47  Geo.  III.  c.  74.    See  re-enactment  l>y  11  Geo.  IV.  &  1  Will.  IV.  c,  47, 8. 2, 
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important  progress  was  made  in  1833/  when  the  land  of  all 
debtors,  whether  traders  or  not,  was  made  liable  as  well  for 
debts  of  simple  contract  as  for  debts  of  specialty. 

The  last  material  alterations  were  effected  by  the  1  &  2 
Vict.  c.  110.*  Under  the  old  law  judgments  were  defeasible 
by  means  of  a  power.  For  instance,  if  lands  had  been  con- 
veyed to  the  common  uses  to  bar  dower  for  the  benefit  of  a 
person  who  afterwards  became  a  judgment  debtor,  the  judg- 
ment attached  to  the  fee  simple,  but  was  altogether  impoteijLt 
against  an  estate  created  by  the  exercise  of  the  power.  To 
cure  this  absurdity,  this  statute  empowers  the  sheriff  to  deliver 
execution  of  all  property  over  which  "  the  person  against 
whom  execution  issues,  or  his  trustee,  has  the  exclusive  power 
of  disposal,"  A  writer  of  distinguished  ability^  has  suggested 
a  doubt,  whether  property  subject  to  a  joint  power  come3 
within  the  grasp  of  the  statute.  The  complete  operation  of 
the  statute  upon  all  land  subject  to  a  separate  power  has,  we 
believe,  been  universally  admitted.  In  further  aid  of  the 
creditor,  lands  of  copyhold  and  customary  tenure  are  in  the 
same  act  made  extendible;  the  entirety,  instead  of  the  mere 
moiety,  of  the  land  is  subjected  to  extent ;  and  to  these  com- 
mon law  liabilities  is  added  the  liability  arising  from  an  equit- 
able charge,  which  is  to  be  valid  '*  against  the  person  against 
whom  the  judgment  is  entered  up,  and  against  all  persons 
claiming  under  him  after  such  judgment,  and  also  against  the 
issue  of  his  body,  and  all  other  persons  whom  he  might  with- 
out the  consent  of  any  other  person  cut  off  and  debar  from 
any  remainder,  revereion,  or  other  interest  in  or  out  of  the 
said  lands,"^  The  judgment  creditor  is  to  have  the  same 
remedies  in  equity  as  he  would  have  had  if  the  debt  had  be^n 
made  a  charge.  Judgments,  therefore,  will  now  be  effectual 
against  a  tenant  in  tail. 

We  have  given  this  short  outline  of  the  history  of  this  part 
of  our  law,  with  a  view  to  the  consideration  of  what  a-re  and 
what  are  not  legal  assets.  Caution  is  required  in  considering 
the  effect  of  the  3  &  4  Will,  IV.    That  act  does  not  operate 

'  3  &  4  Will.  IV.  c.  104. 

'  This  act  was  ameoded  by  2  &  3  Vict.  c.  1 1 ;  but  the  amendments  are  imma« 
tcrial  for  our  present  purpose. 
'  Hayes  on  Conveyancing,  vol.  i.  328.  *  Sect.  13. 
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in  cases  in  which  testators  have  by  will  specially  charged  their 
land  with  the  payment  of  debts.  The  nature  of  this  charge 
we  shall  presently  explain.  In  the  absence  of  it^  the  landed 
property  of  every  person  is  liable  to  his  debts  at  the  time  of 
his  decease^  provided  he  was  entitled  to  it  beneficially  for  an 
estate  in  fee  simple,  and  the  legal  estate  in  it  was  vested  in 
himself  or  in  some  one  as  trustee  for  him.  We  need  hardly 
observe,  with  reference  to  the  commercial  relations  of  modem 
thfnes,  and  to  the  notions  now  prevailing  upon  different  kinds 
of  property,  how  great  an  improvement  has  been  thus  effected 
over  the  ancient  system,  by  which  land  was  protected  from  all 
except  a  very  limited  class  of  creditors. 

Personal  assets  are  thus  described  in  a  book  of  great 
authority:^  ^'AU  those  goods  and  chattels,  actions  and  com* 
modities,  which  were  of  the  deceased  in  right  of  action  or 
possession  as  his  own,  and  so  continued  to  the  time  of  his 
death,  and  which  after  his  death  the  executor  or  administrator 
doth  get  into  his  hands  as  duly  belonging  to  him  in  the  right 
of  his  executorship  or  administmtorship,  and  all  such  things 
as  do  come  to  the  executor  or  administrator  in  lieu  or  by 
reason  of  that,  and  nothing  else,  shall  be  said  to  be  assets  in 
the  hands  of  the  executor  or  administrator  to  make  him  charge- 
able to  a  creditor  or  legatee."  This  definition  of  personal 
assets  includes  equitable  as  well  as  legal  assets.  In  order 
to  confine  it  to  the  latter,  it  must  be  limited,  according  to  the 
definitions  commonly  received,  to  those  assets  which  come  into 
the  hands  gf  the  executor  or  administrator  by  virtue  of  pro- 
ceedings at  law,  or  which,  coming  into  his  hands  by  virtue 
of  proceedings  in  equity,  are  made  legal  assets  by  statute. 
We  believe  that  this  description  will  include  all  legal  assets, 
excepting  two  or  three  species  of  property  which  we  shall 
notice  in  their  place..  It  includes  many  different  kinds  of 
property,  which  never  were  in  the  hands  of  the  deceased :  for 
instance,  a  lease,  covenanted  to  be  given  on  a  day  before  which 
the  death  of  the  deceased  happened  to  occur ;  merchandize, 
fox. which  the  deceased  had  concluded  a  bargain  in  his  life- 
time ;  chattel  interests  in  land  vested  by  way  of  remainder ; 
the  increase  of  cattle,  or  the  profits  upon  any  lease  or  business 
undertaken  by  the  deceased.-     In  the  1  &  2  Vict,  which  has 

»  Touchst.  496;  Will.  Ex.  &  Ad.  1012.  ^  Wil.  Ex.  &  Ad.  1016. 
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been  already  mentioned,  there  is  a  clause  which  particularly 
refers  to  'personalty.*  It  materially  improves  the  position 
of  Creditors  whose  debtors  are  alive ;  though  it  is  unimportant 
to  those  whose  debtors  are  dead.  It  subjects  to  execution 
"any  money  or  bank  notes  (whether  of  the  Governor  and 
Company  of  the  Bank  of  England  or  of  any  other  bank  or 
bankers),  and  any  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties,  or  other  securities  for  money." 

The  common  definition  of  equitable  assets  is  that  "they 
are  such  as  are  liable  only  by  the  help  of  a  court  of  equity."^ 
For  instance,  lands  charged  with  debts,  or  lands  devised  to  be 
sold  for  payment  of  debts.  At  one  time  it  was  held  that 
"  lands  devised  for  that  purpose  to  an  executor  were  legal 
assets,  and  administrable  as  such."^  Now,  however,  it  has 
been  settled,  that  lands  devised  for  payment  of  debts,  whether 
a  power  or  an  estate  is  given  for  that  purpose,  and  Whether 
the  power  or  estate  is  given  to  the  heir  or  to  the  fexecutor,  or 
to  any  other  person,  are  always  to  be  treated  as  equitable 
assets.* 

Upon  the  question,  whether  real  assets  are  legal  or  equitable, 
there  is  one  case  to  which  we  invite  attention,  because  the 
argument  attributed  in  it  to  Sir  S.  Romilly  and  Mr.  Bell  has 
been  misreported,  and  we  happen  to  have  the  power  of  cor- 
recting the  report  under  the  authority  of  Mr.  Bell.  It  was  a 
case  in  which  lands  charged  with  debts  were  devised  to  the 
heir.  "  Sir  S.  Romilly  and  Mr.  Bell,  for  the  specialty  cre- 
ditors, alluded  to  the  case  of  Bailey  v.  Ekins,  and  admitted  that 
the  point  was  decided  in  that  case,  but  insisted  that  the 
decree  was  erroneous,  for,  before  the  statute  of  fraudulent 
devises,  where  there  was  a  devise  to  the  heir,  still  he  took  by 
descent;  and  consequently  the  estate  was  assets  for  the 
specialty  debts  of  the  ancestor,  and  the  statute  did  not  there- 
fore apply  to  such  cases.  Before  the  statute,  upon  cases  of 
devises  for  payment  of  debts,  as  the  creditors  had  no  right 
except  by  the  will,  the  Court  would  not  consider  the  contract, 
but  what  the  >will  gave  them.    But  that  did  not  apply  to 

»  Sect.  12.  «  Will.  Ex.  &  Ad.  1088. 

3  Blatch  y.  Wilder,  I  Atk.  420.    See  GirliDg  v.  Lee,  1  Vera.  64. 
♦  Newton  v.  Bennet,  1  Bro.  C.  C.  140 ;  Sille  v.  Prince,  ib.  138  (n.)  j  Barker  v. 
May,  .9  B.  &  C.493. 
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cases  of  devises  to  the  heir.  There  the  heir  was  liiible  at  law^ 
and  the  Court  would  not  in  such  a  case  apply  the  assets  as 
equitable  assets,  without  they  would  go  on  and  restrain  bond 
creditors  from  proceeding  against  the  heir  in  actions  at  law. 
The  statute  was  intended  for  the  benefit  of  creditors,  and  to 
prevent  their  being  defeated  by  devise ;  and  meant  to  leave 
creditors  who  could  obtain  payment  of  their  debts  out  of  the 
real  estate  before  the  statute  exactly  as  they  were  before; 
intending  no  alteration  except  where  there  was  a  devise  which 
prevented  the  payment  of  debts.  These  creditors  advanced 
their  money  upon  the  credit  of  the  real  estate."^ 

Lord  Eld  on  said,  *'  Upon  the  authority  of  Pope  v.  Gwyn,  and 
Bailey  v.  Ekins,  in  which  all  the  cases  lire  very  fully  consi- 
dered, whatever  difficulty  there  was  originally  in  deciding 
that  a  mere  charge,  that  does  not  break  the  descent,  makes 
equitable  assets,  it  is  now  settled  that  it  does.  I  use  that 
phrase  '  breaks  the  descent,'  for  Baron  Thotiapson  in  the  case 
in  the  Court  of  Exchequer  observed,  that  if  it  is  said  Lord 
Thurlow  put  it  upon  this,  whether  the  descent  was  broken  or 
not,  that  is  a  mistake.  Lord  Thurlow  seems  to  have  com- 
pared it  to  the  case  of  a  trustee,  considering  the  heir  a  trustee ; 
and  upon  this  footing,  that,  if  the  estate  was  devised  to  trus- 
tees, in  which  case  it  would  be  clealy  equitable  assets,  and  the 
trustees  died  in  the  life  of  the  testator,  and  the  heir  took  by 
descent,  yet  this  Court  would  hold  him  a  trustee  quoad  the 
debts,  and  quoad  that  purpose  the  estate  in  him  in  the  nature 
of  a  trust  and  therefore  equitable  assets.  Therefore,  though 
there  is  great  weight  in  what  has  been  urged  against  it,  I  can- 
not oppose  that  to  the  weight  of  authority." 

This  case  is  hardly  (Consistent  with  principles,  which  are 
universally  received.  The  heir  has  a  paramount  right  to  the 
ancestor's  estate,  unless  a  will  can  be  established  against  him. 
It  would  be  a  reasonable  inference  that  the  several  rights, 
which  are  incident  to  the  heir's  estate,  should  enjoy  the  same 
precedence.  Of  these  rights  one  is  the  claim  of  specialty  cre- 
ditors at  common  law.  The  legal  rights  of  the  creditor 
would  thus  take  effect  together  with  the  common  law  right  of 
the  heir.  Throughout  the  whole  course  of  the  argument,  it 
seems  to  have  been  never  denied,  that  property  passes  by 

*  Sbiphard  v.  Lutwidge,  8  Ves.  26  a. 
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descent^  not  by  devise,  when  the  heir  is  named  as  devisee. 
Yet  the  rights  of  creditors  were  adjusted,  as  if  the  assets  were 
equitable,  not  legal,  in  the  hands  of  the  heir ;  from  which  it 
would  appear,  that  he  was  treated  as  taking  by  devise  instead 
•  of  taking  by  descent.  In  other  words,  the  general  rule  was 
rejected,  and  the  title  by  devise  was  preferred  to  the  title  by 
descent. 

The  decision^  relating  to  this  subject  are  by  no  means  uni- 
form.    One  of  the  earliest  cases  was  that  of  Fremoult  v. 
Dedire,  in  which  the  will  contained  a  charge  of  debts ;  but 
there  was  no  person  named  as  devisee,  so  that  the  property 
descended  to  the  heir.     The  liability  to  debts  might  have 
been  viewed  either  as  the  common  law  liability  of  the  heir  to 
specialty  creditors,  or  else  as  the  liability  created  by  the  will. 
Thus  the  heir  might  have  been  viewed  as  taking  the  estate, 
subject  either  to  a  legal  or  to  an  equitable  claim.     Lord 
Macclesfield  decided  that  he  took  the  estate  subject  to  the 
legal  claim.     He  quoted  the  word§  of  the  statute.     *'  It  is 
observable,"  he  says,  *'  that  by  the  express  words  of  the  sta- 
tute of  3  &  4  W.  &  M.  c.  14,  s.  4,  where  there  is  any  devise 
or  appointment  by  a  will  of  lands  for  payment  of  debts  or 
children's  portions  according  to  an  agreement  before  marriage, 
other  than  the  heir  at  law,  such  will  shall  be  in  force."     At 
one  time  Lord  Hardwicke  was  inclined  to  follow  Lord  Mac- 
clesfield.   He  drew  a  distinction  between  Fremoult  v.  Dedire, 
and  the  case  of  Kent  v.  Craig,  in  which  there  was  a  devise  to 
the  mother  for  payment  of  debts.     Lord  Hardwicke  observed 
that  Fremoult  v.  Dedire  "  was  different,  for  there  was  no  de- 
vise, but  the  lands  were  permitted  to  descend  with  a  charge 
upon  them,  and  were  for  that  reason  legal  assets."  ^     These 
expresions  were  used  in  1741.     In  1753  he  took  a  different 
view  of  the  question.     He  then  held  that  "  an  estate  charged 
by  will  with  payment  of  debts,  though  it  descended  subject 
to  the  charge  to  an  infant  heir,  was  equitable  assets,  and 
should  be  sold  immediately  without  the  parol  demurring,  the 
same  as  if  it  were  devised  to  be  sold,  though  the  descent  was 
not  broken :  for  it  descended  subject  to  a  trust  for  the  credi- 
tors." 

This  doctrine  has  ever  since  prevailed.     *'  It  is  clearly  set- 
tled," says  the  Vice-Chancellor  of  England,  "  that  a  charge 
»  See  Newton  v.  Bennet,  1  P.  W.  136,  n. 
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for  payment  of  debts  takes  the  case  out  of  the  statute  of. 
3  &  4  W.  &  M.  and  makes  equitable  assets."' 

Assets  of  a  character  somewhat  similar  to  the  charge  for 
the  benefit  of  creditors^  are  mentioned  in  the  case  of  Pack  v. 
Bathurst.  "  One  point  in  the  case  was^  whether  a  power  to 
charge  a  sum  of  money,  viz.  6000/.  on  land  either  by  deed  or 
will,  and  which  had  been  executed  by  a  voluntary  deed  of  the 
16th  August,  1738,  should  be  considered  as  personal  assets  ; 
and  a  case  was  cited,  where  it  was  said  that  Lord  Talbot  ex- 
pressed an. opinion  in  the  affirmative.  Mr.  Brown,  king's 
counsel,  said  that  it  was  a  very  extraordinary  determination  ; 
but  Lord  Hardwicke  declared  he  would  lay  hold  of  it  for  the 
benefit  of  creditors,  and  ordered  it  to  be  referred  to  the  master 
to  take  the  accounts  of  the  creditors  of  Edward  Bathurst, 
and  also  of  his  personal  estate,  and  that  the  same  should  be 
applied  in  payment  of  his  debts  in  a  course  of  administration."^ 
In  another  case,  decided  upon  the-  same  principle,  a  ti-ader, 
having  a  power  of  appointment  over  money,  to  be  executed 
only  by  will,  made  his  will,  disposing  of  the  property,  and 
then  became  bankrupt.  Afterwards  he  obtained  his  certifi- 
cate and  died  without  revoking  his  will.  Sir  John  Leech  said, 
*'  Where  there  is  a  general  power  of  appointment  by  will,  and 
an  appointment  is  made,  the  appointee  is  a  trustee  for  credi- 
tors ;  but  it  is  not  for  creditors  at  the  time  of  the  execution  of 
the  will,  but  at  the  death  of  the  testator.  The  certificate  of 
the  bankrupt  deprives  the  assignees  of  all  claim  for  the  benefit 
of  the  creditors  under  the  commission."^ 

The  principle  upon  which  these  cases  are  decided  has  some- 
times been  carried  out  under  circumstances,  in  which  it 
seemed  to  be  attended  with  considerable  hardship.  Take  for 
instance  the  circumstances  mentioned  in  Townshend  v.  Wind- 
ham.^ There  was  a  claim  by  Catherine  Windham,  the  testa- 
tor's daughter.  "  The  testator  being  entitled  to  a  very  large 
estate  for  life,  remainder  to  his  first  and  every  other  son  in  tail 
male,  remainder  to  his  nephew  William  Windham  in  tail, 
with  limitations  over,  and  having  only  daughters,  no  sons,  nor 

'  Spackroan  v.  Timbreli,  8  Sim.  259. 

^  Pack  V.  Bathurst,  3  Atk.  270;  see  a  similar  case  in  George  v.  Milbanke,  9 
Ves.  190. 
'  Jeoney  v.  Andrews,  6  Mad.  265.      *  Townshend  v.  Windham,  2  Ves.  sen.  1. 
VOL.  XXXI.   NO,  LXIII.  P 


34  Administration  of  Assets. 

.  a  probability  of  any,  in  1734,  after  the  marriage  of  William, 
executed  an  indenture  of  demise  in  performance  (as  it  set 
forth)  of  certain  promises  and  agreements  made  by  testator 
before  the  marriage ;  and  in  consideration  of  natural  love  and 
affection  to  his  nephew,  he  let  him  have  possession  immedi- 
ately of  part  of  his  estate,  without  paying  any  thing  for  it ; 
but  William  thereby  covenanted  that  if  by  testator's  death 
without  issue  male  it  should  happen  that  William  or  any  of 
the  heirs  of  his  body  should  come  into  possession  of  this 
estate,  he  would  permit  such  person  as  the  testator  should  by 
deed  or  will  in  his  lifetime  appoint  for  that  purpose  to  enter 
and  receive  the  rents  and  profits  of  the  estate  for  so  long  a 
time  as  William  should  enjoy  it  in  the  testator's  life.  In  1742 
the  testator  by  deed  directs  all  and  singular  the  lands,  tene- 
ments, manors,  and  hereditaments,  and  all  his  estate,  title, 
right,  and  interest  to  V.  Comyns,  his  heirs,  executors,  admi- 
nistrators, and  assigns,  to  take  the  rents  and  profits  thereof 
from  and  immediately  after  the  death  of  testator,  in  trust 
nevertheless  to  and  for  the  sole  and  separate  use  of  Catherine, 
her  heirs,  executors,  and  administrators,  and  died  in  1746." 

Lord  Hardwicke,  in  giving  judgment  upon  this  state  of 
facts,  gives  the  following  explanation  of  the  doctrine.  *'  The 
general  question  is,  whether  the  defendant  -Catherine  is  en- 
titled in  this  Court  to  retain  the  appointment  made  to  trustees 
for  her  benefit  out  of  the  estate  of  William  Windham ;  or 
whether  that  interest  or  power  that  had  been  acquired  by  the 
testator  is,  notwithstanding  that  particular  appointment,  to  be 
considered  as  part  of  the  general  assets  of  the  testator  ?  To 
determine  this,  it  must  be  considered  what  is  the  nature  of  the 
interest  or  power  the  testator  had  in  that  part  of  his  estate. 
It  arises  on  a  very  particular  transaction,  such  as  there  is  not 
a  likelihood  of  another  of  the  kind ;  but  as  to  this  question, 
it  will  depend  on  the  general  rule ;  and  whatever  inclination 
one  might  have  to  preserve  the  benefit  of  a  transaction  of  this 
kind  to  a  daughter,  said  to  be  left  unprovided  for,  (though 
there  is  no  proof  of  that,)  it  must  not  be  done  so  as  to  break 
in  upon  principles  and  rules  established,  which  would  be 
perilous  in  future  instances.  The  testator  had  a  mind  to  do 
something  for  his  nephew  in  his  life ;  yet  not  absolutely  with- 
out leaving  it  by  way  of  retribution.  The  nephew's  interest 
in  the  estate  was  a  remainder  in  tail,  expectant  upon  an  estate 
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for  life  in  the  testator^  subject  to  let  in  the  contingent  re- 
mainders of  his  sons^  if  there  should  be  any.  The  method 
taken  was  this,— to  let  the  nephew  into  possession  of  part  of 
this  large  estate  immediately^  not  paying  any  thing  for  it ; 
but  if  he  or  any  heirs  of  his  body  happened  to  come  into  pos* 
session  of  the  estate  upon  the  testator's  death,  the  testator 
should  have  power  of  taking  back  so  much  of  the  estate  for 
such  persons  as  he  should  appoint,  for  so  long  a  time  as  Wil- 
liam should  enjoy  it  in  the  testator's  life;  it  was  an  uncertain 
term  and  uncertain  profits.  The  testator  intended  to  make  a 
provision  for  his  daughter  out  of  it,  as  part  of  her  fortune, 
and  for  her  preferment,  which  he  does  in  trust  for  her  separate 
use  ''  Lord  Hardwicke  then  proceeds  to  determine  the  nature 
of  the  interest  created  by  the  execution  of  the  power,  and 
shows  that  upon  being  executed  it  became  complete,  and 
operated  as  a  grant  of  a  cliattel  interest,  which  would  take 
effect  out  of  the  remainder  in  tail  from  that  time,  and  out  of 
the  original  gi*ant.  He  then  discusses  the  applicability  of  the 
doctrine,  which  is  now  under  our  consideration.  ''The  rules 
of  this  Court,"  he  says,  "  are  established,  as  far  as  they  can, 
in  favour  of  just  creditors,  and  to  prevent  persons  having 
powers  from  disposing  thereof  voluntarily,  to  defeat  creditors; 
and  the  Court  has  extended  it  of  late  i  and  though  an  unfor- 
tunate case  may  arise  in  the  case  of  children,  for  whom  parents 
are  bound  by  nature  to  provide,  it  is  impossible  to  say  the 
consideration  in  respect  of  them  is  of  so  high  a  nature  as  that 
of  paying  just  debts;  and  therefore  the  Court  never  preferred 
them  to  just  creditors,  who  might  otherwise  be  defeated  of  a 
satisfaction  for  their  debts. 

''  This  is  rather  stronger  in  favour  of  creditors  than  those 
cases  where  there  has  been  barely  an  appointment  of  sums 
under  a  power ;  this  appointment  operating  as  a  conveyance 
of  the  chattel  interest  in  the  land  to  Catherine  Windham  to 
trustees  for  her  benefit,  the  testator  being  indebted  at  that 
time.  If  so  (and  so  it  is  taken  by  the  drawers  of  the  deed,) 
how  does  it  stand  on  the  foot  of  the  statutes  ?  There  is.  no 
case  where  a  person  indebted  makes  a  conveyance  of  a  real  or 
chattel  interest  for  benefit  of  a  child,  without  the  consideration 
of  marriage  or  other  valuable  consideration,  and  dying  in- 
debted afterwards,  that  that  shall  take  place." 

d2 
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An  appointment  of  this  kind  has  therefore  a  double  opera- 
tion. In  the  first  place,  it  makes  the  property  appointed  the 
property  of  the  person  exercising  the  power;  in  the  next,  it 
conveys  away  that  property  to  the  person  in  whose  favour  the 
appointment  is  made.  The  conveyance  is  voluntary.  In  the 
interval  between  these  two  events  the  doctrine  in  question  in- 
tervenes. It  arrests  the  property  as  belonging  to  the  appointor, 
and  tranters  it  at  once  to  his  creditors. 

'*  There  is/  however,  a  material  difference  between  the  ope- 
ration of  the  13th  of  Elizabeth  and  that  of  the  27th  of  Eliza- 
beth, the  two  statutes  upon  which  this  doctrine  is  founded ;  the 
former  being  in  favour  of  creditors,  the  latter  in  favour  of  pur- 
chasers. On  the  27th  of  Elizabeth  every  voluntary  convey- 
ance made  where  afterwards  there  is  a  subsequent  conveyance 
for  valuable  consideration,  though  no  fraud  in  that  voluntary 
conveyance,  nor  the  person  making  it  at  all  indebted,  yet  the 
determinations  are  that  such  mere  voluntary  conveyance  is 
void  at  law  by  the  subsequent  purchase  for  valuable  consi- 
deration. But  the  difference  between  that  and  the  13th  Eliza- 
beth is  this, — if  ther^  is  a  voluntary  conveyance  of  real  estate 
or  chattel  interest  by  one  not  indebted  at  the  time,  though  he 
afterwards  becomes  indebted,  if  that  voluntary  conveyance 
was  for  a  child,  and  no  particular  evidence  or  badge  of  fraud 
to  deceive  or  defraud  subsequent  creditors,  that  will  be  good ; 
but  if  any  mark  of  fraud,  collusion,  or  intent  to  deceive  subse- 
quent creditors  appears,  that  will  make  it  void,  otherwise  not ; 
but  it  will  stand  though  afterwards  he  becomes  indebted.  But 
I  know  no  case  on  the  13th  Elizabeth  where  a  man  indebted 
at  the  time  makes  a  mere  voluntary  conveyance  to  a  child 
without  consideration,  and  dies  indebted,  but  that  it  shall  be 
considered  as  part  of  his  estate  for  the  benefit  of  his  creditors ; 
and  on  that  foundation,  I  take  it  this  Court  has  grounded 
their  opinion  in  the  execution  of  powers,  when  they  stop  in 
transitu  (as  it  is  called)  and  say  it  shall  not  be  given  away 
from  creditors ;  therefore  I  am  not  warranted  to  do  otherwise. 
There  is  a  case  showing  the  ground  and  reason  of  this  at  law, 
and  that  this  is  considered  as  part  of  the  estate  of  the  testator 
at  the  time  of  his  death,  viz.  2  Rol.  Rep.  173.  It  was  an  odd 
case;  one  hardly  knows  how  it  came  in  question.  A  man 
\  Townshend  v.  Windhain,  2  Ves,  sen.  I, 
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actually  indebted  and  conveying  voluntarily,  always  means  to 
be  in  fraud  of  creditors,  as  I  take  it." 

We  will  mention  a  few  more  instances  of  equitable  assets.' 
If  an  executor  comes  into  possession  of  a  leasehold  interest, 
which  forms  part  of  a  testator's  estate,  and  renews  the  lease, 
this  renewed  leasehold  interest  is  part  of  the  equitable  assets 
of  the  testator.  In  order  to  establish  the  claim,  proceedings 
at  law  are  altogether  useless.  It  is  only  in  a  Court  of  equity 
that  the  right  can  be  recognised.  Another  instance^  is  in  the 
case  of  money,  which  an  heir  is  bound  to  refund  for  the  benefit 
of  creditors,  when  a  mortgage  upon  an  estate,  which  has  de- 
scended to  him,  has  been  paid  off  out  of  his  ancestor's  per- 
sonalty. It  may  be  observed,  that  the  effect  of  deciding  that 
such  assets  are  equitable,  is  to  enable  an  executor  to  change 
the  character  of  assets  which  come  into  his  hands.  He  may 
take  the  money  of  the  deceased,  pay  off  the  mortgage,  re- 
cover it  back  from  the  heir,  and  administer  it  according  to 
equitable  rules.  An  argument  might  fairly  have  been  raised, 
that  assets  ought  to  retain  the  character  which  they  possessed 
at  the  death  of  the  testator.  On  the  other  hand,  the  decision 
is  in  harmony  with  the  general  principle,  that  where  the  party 
who  holds  the  assets  is  responsible  only  in  equity,  the  assets 
are  equitable. 

It  is  now  universally  admitted,  that  an  equity  of  redemp- 
tion is  equitable  assets.  Yet  Lord  Hardwicke  seems  to  have 
doubted  whether  the  equity  of  redemption  of  a  mortgage  in 
fee  of  a  trust  estate  ought  to  be  considered  as  legal  or  equit- 
able assets.^  His  lordship  drew  the  distinction  between  the 
trust  estate  itself,  and  the  equity  of  redemption  of  it.  "  I  do 
j^ree,*"  he  says,  "  if  a  mere  trust  estate  descends  upon  an 
heir  at  law,  that  it  will  be  considered  as  legal,  and  not  as 
equitable  assets ;  and  this  is  founded  upon  the  third  clause 
of  the  statute,  which  gives  a  specialty  creditor  his  remedy  at 
law  by  an  action  of  debt  against  the  heir  of  the  obligor,  but 
it  has  not  made  a  mortgage  in  fee  of  a  trust  estate  subject  to 
the  same  thing." 

Lord  Hardwicke  also  drew  the  distinction  between  the 
equity  of  redemption  of  a  particular  estate  and  the  reversion^. 

'  Ray  V.  Ray,  Coop.  264.  «  Wilson  v.  Fielding,  2  Vcrn.  763. 

»  Plunket  V.  Penson,  2  Atk.  293.  *  Ibid.  » Ibid.  294, 
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'^  If  there  is  a  mortgage  for  a  thousand  years,  and  the  reversion 
in  fee  left  in  the  mortgagor,  it  will  be  legal  assets,  because 
the  bond  creditor  might  have  judgment  against  the  heir  of 
the  obligor,  and  a  cesset  executio  till  the  reversion  come  into 
possession  ;  but  where  it  is  a  mortgage  of  the  whole  inherit- 
ance, I  do  not  see  what  remedy  a  bond  creditor  can  have  to 
make  it  assets  at  law ;  and  if  the  specialty  creditor  should 
bring  an  action  against  the  heir,  he  may  plead  riens  per 
descent." 

If  however  a  debtor  has  only  the  particular  estate  which  he 
mortgages,  then  there  remains  in  him  only  the  equity  of  re- 
demption. There  is  no  legal  reversion  which  can  be  the  sub- 
ject of  execution,  even  with  a  cesset  for  a  limited  period. 
Sir  Joseph  Jekyll  decided  this  point  in  the  case  of  the  cre- 
ditors of  Sir  Charles  Cox.^  His  honour  said,  "  that  this 
equity  of  redemption  was  equitable  assets  only,  the  mortgage 
being  forfeited  at  law,  and  the  whole  estate  thereby  vested  in 
the  mortgagee,  and  it  being  now  become  precarious  and  doubt- 
ful whether  it  would  prove  worth  redeeming;  also  for  that 
the  quantum  of  the  money  due  on  the  mortgage  was  uncer- 
tain, forasmuch  as  when  the  executors  of  the  mortgagor 
should  be  admitted  to  redeem  they  must  pay  costs,  which  in 
equity  are  considerable,  so  that  it  cannot  now  be  known  what 
the  surplus  money  on  the  redemption  would  amount  to  upon 
the  accounts  taken. 

The  case  of  Clay  v.  Willis,^  decided  at  common  law,  is 
J>erfectly  consistent  with  these  principles.  There  property 
had  been  mortgaged  with  a  power  of  sale.  The  trust  upon 
the  sale  was  to  apply  the  proceeds,  so  far  as  might  be  neces- 
sary, in  satisfaction  of  the  debt  due  to  the  mortgagee,  and  to 
pay  the  remainder  to  the  mortgagor.  By  the  mortgagor's 
will  his  property  was  to  be  sold  by  his  executors,  and  to  be 
applied  in  payment  of  debts.  The  property  having  been  sold, 
an  action  for  the  purchase-money  was  brought  against  the 
person  holding  it  by  the  executors.  Mr.  Justice  Bayley  in 
giving  judgment  said,  "  The  property  in  question  was  an 
equity  of  redemption,  and  was  sold  in  the  Ufetime  of  the 
trustees,  and  the  proceeds  were  received  by  an  agent,  and 
must  have  been  received  for  them  in  the  character  of  trustees. 

»  Creditors  of  Sir  Charles  Cox,  3  P.  Wms.  341.  «  1  B,  &  C.  372. 
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The  money  then  became  equitable  assets  for  two  reasons, 
first,  because  the  subject-matter  of  the  devise  was  equitable 
property  at  the  death  of  the  testates,  and  secondly,  because 
this  wsi^a  devise  in  trust  to  pay  debts.  I  am  of  opinion  that 
judgmelJl  of  nonsuit  must  be  entered." 

We  have  observed  that  it  is  not  strictly  correct  to  identify 
the  distinction  between  legal  and  equitable  assets  with  the 
distinction  between  property  which  may  be  realised  by  pro- 
ceedings at  law,  and  property  which  cannot  be  obtained 
without  proceedings  in  equity.  In  truth  there  are  certain 
legal  assets,  which  cai^not  be  realised  without  the  adoption  of 
proceeding  in  equity,  A  trust  estate^  which  descends  is 
legal  assets  by  virtue  of  the  statute  of  frauds,  yet  it  cannot 
be  obtained  for  the  purpose  of  administration  except  by  pro- 
ceedings in  equity.  A  bond,  or  a  term  of  years*,  or  an  annuity, 
taken  in  the  name  of  a  trustee,  will  also  be  legal  assets.  The 
reason  of  this  rule  is  not  immediately  apparent.  It  does  not, 
Uke  the  rule  as  to  trust-estates  descended,  rest  upon  any  sta- 
tutory enactment.  Sir  Joseph  Jekyll,  in  the  case  already 
quoted,  gives  some  explanation  of  the  principle  of  this  rule. 
He  said,^  "  Where  a  bond  is  due  to  A.  but  taken  ki  the  name 
of  B.  in  trust  for  A.,  and  A«  dies,  this  must  be  paid  in  a  course 
of  administration ;  for  in  such  case  there  can  hardly  be  any 
dispute  touching  the  quantum  of  the  debt,  seeing  the  princi^ 
pal,  interest,  and  also  the  costs,  must  be  paid  to  the  obligee 
in  the  bond  ;  whereas  in  the  other  case  the  costs  must  be  paid 
by  the  party  coming  to  redeem.  For  the  same  reason,  if  a 
term  for  years  be  taken  in  the  name  of  B.  in  trust  for  A.,  this, 
on  the  death  of  A,,  the  cestui  que  trust,  will  be  legal  assets ; 
for  here  the  right  to  the  thing  is  plain ;  and,  if  the  trustee 

»  29  Charles  U.  c.%  s.  10. 

'  See  2  Vern.  764;  3  P.  Wil.  342.  In  these  cases  the  point  is  positively  stated, 
but  it  is  right  to  refer  to  one  case,  which  seems  to  be  inconsistent  with  the  rule  that 
a  term  of  jcears  in  the  name  of  a  trustee  is  legal  assets.  The  case  is  Nugent  v. 
Gifllanl,(l  Atk.  463;  S.  C.2  Ves.  sen.  268),  in  which  it  appears,  according  to 
two  different  reporters,  that  one  objection  taken  was,  that  a  mortgage  term  in  a 
trustee  for  a  person  deceased  and  for  his  estate  was  only  equitable  assets.  Per- 
haps, however,  littie  weight  should  be  attached  to  this  case.  The  point  at  issue  in 
the  cause  was,  whether  the  assignment  made  by  the  executor  of  the  deceased  was 
valid  against  the  creditors.  Lord  Hardwicke  said,  not  that  the  term  was  equitable, 
but  that  the  executor  had  power  to  dispose  of  both  legal  and  equitable  assets.  So 
that  the  character  of  the  assets  did  not  come  directly  into  question. 

'Ibid,  342. 
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contests  it,  he  must  prima  facie  do  it  on  the  peril  of  paying 
costs." 

In  aid  of  a  coirect  view  of  the  distinction  we  may  refer  to 
a  case  at  common  law,  Scott  v.  Scholey.^  The  subsAtice  of 
the  case  was,  that  the  celebrated  Gteorge  Coleman^liad  as- 
signed to  trustees  certain  leases,  and  wardrobe  dresses,  orna- 
ments, copyright  in  dramatic  and  musical,  in  short  all  his  the- 
atrical property,  in  trust  to  make  certain  payments,  and 
subject  thereto  in  trust  for  himself.  The  interest  of  Mr. 
Coleman  was  not  that  of  mortgagor,  but  that  of  cestui  que 
trust  of  the  surplus  property,  after  satisfaction  of  the  payments 
mentioned  in  the  assignment.  The  question  was,  whether 
the  equitable  interest  in  the  term  of  years  could  be  taken  in 
execution  by  the  sheriff  under  a  writ  of  fieri  facias  at  the  suit 
ofa  judgment  creditor.  Mr.  Justice  Richardson,  as  counsel 
in  the  case,  stated  the  distinction  between  legal  and  equitable 
assets,  with  this  observation;  "  Sometimes  the  former  de- 
nomination is  applied  to  interests  vested  in  trustees,  but  that 
is  understood  where  the  trusts  are  so  plain,  that  there  needs 
no  direction  of  the  Court  hoW  they  are  to  be  executed." 
Lord  Ellenborough  gave  the  judgment  of  the  Court,  that  the 
trust  term  could  not  be  taken  in  execution.  Lord  Hard- 
wicke's  test  as  to  the  application  of  the  equitable  rules  is  of 
a  similar  nature,  ''  if  the  plaintiff  is  under  the  necessity  of 
coming  here  for  relief. "^ 

It  is  possible  that  the  statute,  which  made  a  trust  estate 
descended  legal  assets,  suggested  the  principle  upon  which  a 
court  of  equity  attached  the  same  character  to  interest  of  this 
description.  The  trustee,  when  he  endeavours  to  reduce  the 
value  of  those  interests  into  possession,  does  not  proceed  in  a 
court  of  equity.  Between  him  and  the  person  against  whom 
he  establishes  the  right,  the  question  is  purely  legal.  In  the 
same  way  a  trustee  can  establish  his  right  to  the  real  estate 
descended  to  him  as  trustee,  by  simple  process  at  law.  The 
Court  then  determined,  that  property  should  not  be  equitable 
instead  of  legal  assets,  merely  on  account  of  the  equitable 
relation  between  trustee  and  an  express  cestui  que  trust.  If 
however  we  look  to  the  instances  of  equitable  assets  which 
we  have  mentioned,  we  at  once  see  the  distinction.  Where 
1  9  East,  466.  >  Plunket  v.  Penson,  2  Atk,  294, 


Administration  of  Assets.  '  41 

for  instance  an  estate  is  charged  by  will  with  payment  of 
debts,  the  establishment  of  the  charge  is  to  take  place  solely 
by  proceedings  in  equity. 

A  nice  point  arose  in  the  old  state  of  the  law  upon  the 
question;  whether  these  terms  of  years  were  or  were  not 
assets.  If  a  man  took  a  conveyance  of  the  inheritance  in  his 
own  name,  and  an  assignment  of  the  term  in  that  of  a  trustee, 
this  term  was  assets  at  common  law,  independently  of  any 
equitable  doctrine.  Equity  however  construed  this  term  to 
be  attendant  upon  the  inheritance.  The  analogy  therefore  of 
terms  attendant  at  law  was  urged  against  the  attempts  of 
creditors  to  obtain  the  benefit  of  such  a  term  :  for  a  term  de- 
duced by  deed  to  be  attendant  on  the  inheritance,  was  at 
law  regarded  as  part  of  the  inheritance,  and  upon  that  prin- 
ciple exempt  from  all  liability  to  debts.  Equity  however 
acted  upon  the  universal  principle  of  favouring  just  creditors, 
and,  although  it  regarded  the  term  as  part  of  the  inheritance, 
still  made  it  assets  for  payment  of  debts.^ 

The  general  result  of  the  inquiry  is,  that  there  are  easy 
tests  by  which  it  may  be  ascertained  whether  any  particular 
property  is  legal  or  equitable  assets. 

First.  Is  it  assets  by  statute  ?    If  so,  it  must  of  course  be 
ascertained  from  the  actual  words  of  the  statute  whether  the , 
assets  were  legal  or  equitable. 

Secondly,  Is  the  holder  of  the  assets  subject  in  respect  of 
them  to  any  legal  proceedings  for  the  benefit  of  the  estate  of 
the  deceased  ? 

Thirdly,  Is  the  person  entitled  to  take  those  proceedings 
either  the  representative  of  the  deieeased,  or  one  who  is  an  ex- 
press trustee  for  such  representative  ? 

We  will  shortly  apply  the  second  and  third  tests  to  some 
of  the  assets  on  which  we  have  been  commenting.  The 
obligor  to  the  trustee  for  the  deceased  obligee  and  his  estate 
is  liable  at  law  to  such  trustee.  The  bond  is  legal  assets. 
The  tenant  of  land  included  in  a  term  of  years,  vested  in  a 
trustee  for  the  deceased,  is  liable  to  the  trustee  of  the  term  in 
all  the  legal  remedies  of  landlord  against  tenant.  The  term 
is  legal  assets.     On  the  other  hand,  the  equity  of  redemption 

»  See  ChapmaQ  i.  Bond,  1  Vern.  188  j  Thruxlon  v.  Attorney-General,  id.  341. 
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can  be  realized  by  no  legal  proceedings  at  all :  it  is  assets 
only  in  equity.  A  charge  of  debts  upon  land  is  again  exclu- 
sively the  subject  of  equitable  proceedings,  and  tbis  charge  is 
always  regarded  as  equitable  assets. 

The  principle  may  be  observed  as  of  peculiar  force  in  the 
distinction  between  the  equity  of  redemption  of  a  term  and 
the  reversionary  interest  The  former  estate  can  be  reached 
only  in  equity,  and  is  equitable  assets :  the  latter,  for  which 
there  is  a  remedy  at  law,  is  legal  assets.  It  will  often  happen 
that  the  holder  of  the  assets  will  be  liable  in  equity  as  well  as 
in  law.  But  this  circumstance  will  make  no  differ«ice  in  the 
character  of  the  assets.  The  circumstance  which,  according 
to  all  the  decisions  which  we  have  found  in  the  reports,  con- 
stitutes the  assets  legal,  is  the  existence  of  the  legal  remedy : 
whether  there  is  or  is  not  an  equitable  remedy  as  well,  does 
not  seem  to  be  material. 

Attention  is  necessary  to  the  sense  in  which  the  word  trustee 
is  used  in  the  third  test.  It  must  not  be  a  mere  trustee  by 
implication,  as  a  trustee  by  construction  of  a  docuniient  of 
doubtful  meaning,  or  a  trustee  by  operation  of  law,  or  a  trus- 
tee^ by  implied  contract.  It  must  be  a  person,  who  is  a  direct 
trustee,  whose  relation  to  his  cestui  que  trust  is  so  apparent 
as  to  require  no  proceedings  in  equity  for  its  establishment. 
Thus  the  second  and  third  tests  taken  together  fasten  the  pro- 
perty, without  any  intervention  of  the  Court  of  equity,  upon 
the  estate  of  the  deceased,  and  leave  in  the  trustee  only  the 
mere  right  which  a  trustee  to  uses  has  under  the  statute  in  the 
property,  which  he  holds  for  the  beneficial  owner. 

Having  ascertained  what  are  legal  assets  and  what  equitable, 
we  now  come  to  the  different  rules  of  administration  in  law  and 
equity.  They  are  shortly  stated  by  Mr.  Williams  in  the  fol- 
lowing words  :^  "  If  the  assets  are  legal,  they  must  be  adminis- 
tered by  the  executor  or  administrator  of  the  deceased  in  a  due 
course  of  administration,  having  regard  to  those  rules  of  pri- 
ority among  creditors  which  have  already  been  investigated  in 
this  treatise.  But  if  the  assets  in  the  hands  of  an  executor 
are  equitable,  then,  although  the  precedence  in  payment  of 

t  See  Lewin  on  Trusts.  ^  Wms.  Ex.  &  Ad.  1033. 
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debts  to  legacies  must  be  respected^  yet  as  among  creditors 
assets  must  be  applied  ia  satisfaction  of  all  the  claimants  pari 
passu  withcHit  any  regard  to  priority  in  rank  of  one  debt  to 
another.  The  principle  of  this  distinction  is,  that  in  natural 
justice  and  in  conscience  and  in  the  contemplation  of  a  Court 
of  equity  all  debts  are  equal,  and  the  debtor  is  equally  bound 
to  satisfy  them  all,  whether  by  specialty  or  by  simple  contract. 
Therefore^  since  a  claimant  upon  equitable  assets  is  under  the 
necessity  of  going  to  a  Court  of  equity  in  order  to  reach  them, 
that  Court  will  act  only  accordii^  to  the  rules  of  doing  justice 
to  all  creditors  without  any  distinction  as  to  priority." 

We  do  not  intend  to  examine  the  minutiae  attending  these 
rules  of  administration,  further  than  to  notice  the  right  of  a 
judgment-creditor  who  has  taken  out  adminil^tration  to  take 
precedence  over  other  creditors  even  in  equitable  administra- 
tion. The  privilege  of  a  creditor  of  this  class  was  decided  in 
Sharpe  v.  Scarborough/  upon  the  ground  that  a  judgment- 
creditor  has  a  right  to  redeem  :  *^  where  there  is  a  mortgage^ 
then  a  judgment,  and  then  a  second  mortgage,  the  judgment- 
creditor  may  redeem  the  first  mortgage."  After  the  execution, 
the  Judgment-creditor  obtains  a  lien^  upon  the  property  in  ques« 
tion.  He  is  on  the  same  footing  as  a  person  having  an  estate 
in  the  land,  and  is  allowed  in  Courts  of  equity  to  occupy  a 
position  quite  distinct  from  that  of  a  creditor,  whose  claim 
against  his  debtor  depends  upon  the  extent  of  property,  real 
or  personal,  which  the  debtor  may  happen  to  possess. 

The  question  here  oflFers  itself  to  our  notice,  whether  the 
equitable  rule  of  administration  ought  to  be  preferred  to  the 
rule  of  law.  The  principle  upon  which  it  rests  has  been 
repeatedly  asserted.  ."If  the  plaintiff,"  says  Lord  Hardwicke,* 
"  is  under  the  necessity  of  coming  here  for  relief,  this  Court 
will  act  according  to  its  known  rule  of  doing  equal  justice  to 
all  creditors  without  any  distinction  as  to  priority."  ''By 
natural  justice,"  says  Lord  Talbot,^  ''  all  debts  are  equal,  and 
the  debtor  himself  is  equally  bound  to  satisfy  them  all."  By 
other  judges  the  same  principle  has  been  expressed  in  the 

»  4  Veg.  641  a,  «  Shirly  v.  Watts,  3  Atk.  200. 

'  Plunket  V.  Penson,  2  Atk.  294. 

*  Morrice  v.  Governor  and  Company  of  the  Bank  of  England,  Cas.  t.  Talb.2233 
see  also  Haslewood  v.  Pope,  3  P.  W.  324. 
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phrase,  "  equality  is  equity."  Is  then  equality,  in  the  sense 
in  which  it  is  here  used,  justly  considered  equity?  The  sen- 
tence sounds  very  plausible.  But  does  not  the  same  fallacy 
work  within  it,  which  is  found  in  the  popular  cry,  that  *'  all 
men  have  equal  rights."  The  comment  of  Mr.  Fox  upon  this 
proposition  was,  "  true,  but  to  different  things."  No  doubt 
every  debtor  is  equally  bound  to  pay  every  creditor.  But  does 
not  justice  require  that  he  pay  his  creditor  according  to  the  con- 
tracts into  which  they  severally  entered  ?  Between  the  debtor 
and  each 'creditor  there  is  a  complete  obligation  of  payment 
of  every  farthing.  *  So  far  the  equitable  doctrine  strictly  fol- 
lows the  rule  of  morality,  and  the  declarations  of  these  learned 
persons  are  indisputable.-  If,  however,  the  debtor  is  unable 
to  pay  all,  is  nothing  to  regulate  the  order  of  payment?  Can 
no  caution  in  the  lender  of  money  establish  a  priority  in  his 
favour  over  other  persons  ? 

It  is  quite  possible  that  all  creditors  may  have  an  equal 
right  to  receive  back  the  money  which  they  have  lent,  and  yet 
that  one  of  them  may  be  entitled  to  precede  the  others,  by 
obtaining  payment  according  to  the  nature  of  his  contract. 
If  the  equitable  rule  is  correct,  it  ought  to  go  to  the  extent  of 
admitting  no  preference  at  all.  Let  us  see  whether  in  this 
respect  the  Court  of  equity  is  consistent  with  itself.  One 
man  will  not  lend  his  money  unless  he  has  a  mortgage,  another 
unless  he  has  a  surety,  a  third  requires  a  bond,  a  fourth  is 
contented  with  the  personal  responsibility,  while  a  fifth  takes  a 
bond  and  a  covenant,  and  never  rests  until  he  has  entered  up 
judgment  and  taken  out  execution.  Is  it  right  that  all  these 
persons  shpuld  enjoy  the  benefit  of  the  contract  which  they 
have  respectively  made  ?  Or,  if  not,  are  they  not  all  to  be 
placed  upon  a  level  ?  Is  there  not  caprice  in  the  distinction 
adopted  by  the  Court  of  equity,  which  confirms  the  effect  of 
requiring  a  surety,  mortgage,  or  a  judgment,  but  reduces  the 
bond  and  the  covenant  to  the  level  with  a  simple  contract  ? 
The  moral  principle  upon  which  the  law  respecting  the  former 
class  of  securities  depends,  is,  that  men  should  be  allowed  the 
benefit  of  their  caution  and  undergo  the  consequences  of  care- 
lessness. Having  made  their  own  election  how  far  they  will 
place  their  confidence,  they  reap  the  fruits  of  their  bargain, 
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whatever  it  may  be,  and  have  no  right  to  complain  of  losses^ 
which  a  misplaced  confidence  may  happen  to  produce. 

This  principle,  upon  which  the  rule  of  caveat  emptor  is 
founded,  prevails  in  matters  of  purchases.  Innumerable  in- 
stances may  be  quoted  in  different  parts  of  our  reports,  in 
which  the  principle  has  been  enforced.  We  will  take  an 
instance  from  a  discussion  upon  the  rights  which  subsist  be- 
tween the  principal  in  a  bond  and  his  surety  who  has  paid  off 
the  bond.  *'  Beyond  the  claim  which  is  on  simple  contract 
merely,  there  exists  none  against  the  principal  by  the  surety 
who  pays  his  debts ;  nor,  when  the  matter  is  closely  viewed, 
ought  there  to  exist  any  other.  The  obligation  by  specialty 
is  incurred,  not  towards  the  surety  even  in  the  event  of  his 
paying,  but  only  towards  the  obligee ;  and  there  is  no  natural 
reason  why,  because  I  bind  myself  under  seal  to  pay  another 
person's  debt,  the  creditor  requiring  a  security  of  that  high 
nature,  I  should  therefore  have  as  high  a  security  against  the 
principal  debtor.  If  J  had  chosen  to  demand  it,  I  might  have 
taken  a  similar  obligation  when  I  became  so  bound ;  and  if  I 
omitted  to  do  so,  I  can  only  be  considered  as  possessing  the 
rights  which  arise  from  having  paid  money  for  him  which  I 
had  voluntarily  and  without  consideration  undertaken  to  pay.^'  ^ 

If  this  principle  is  incorrect,  we  can  scarcely  measure  the 
extent,  to  which  alterations  ought  to  be  made  in  different  parts 
of  our  jurisprudence.  It  pervades  all  law,  criminal  as  well 
as  civil.  Yet  it  is  wholly  set  aside  in  the  equitable  adminis- 
tration of  assets  in  respect  of  creditors  by  simple  contract 
and  specialty.  Nor  can  the  mischief  be  prevented  by  any 
ordinary  foresight,  unless  men  are  of  necessity  to  demand  the 
highest  kinds  of  obligation.  Suppose  that  a  lender  advances 
his  money  upon  a  specialty,  and  relies  upon  the  precedence  of 
his  claims  to  those  of  simple  contract  creditors:  still  he  may 
be  at  length  disappointed,  solely  because  his  borrower  thinks  * 
proper  to  make  a  mortgage  of  his  real  estate,  and,  as  a  neces- 
sary consequence,  thpugh  perhaps  unintentionally,  converts 
legal  into  equitable  assets. 

Having  ventured  to  express  disapprobation  of  this  equitable 
rule,  we  must  remind  our  readers  that  the  rule  is  directly  re- 
pudiated by  the  legislature.     The  statute  which  makes  real 
}  Hodgson  V.  Shaw,  3  M.  &  K.  190. 
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property  liable  to  simple  contract  debts  reserves  the  prece- 
dence of  specialty  creditors.  When  we  turn  to  the  civil  law, 
we  find  no  approbation  of  this  doctrine.  According  to  Scotch 
law,  all  classes  of  creditors  do  not  stand  upon  the  same  level. 
^'  In  ranking  creditors  on  the  executory,  the  privileged  debts 
are  prepared  in  the  first  place ;  next  certain  debts  or  claims 
due  to  the  executor.  Thirdly,  the  other  creditors  are  ranked 
pari  passu." ^  Erskine  enumerates  many  privileged  debts: 
"  privileged,"  he  says,  "  because  they  are  not  only  onerous, 
but  strongly  founded  on  humanity.  Medicines  furnished  to 
the  deceased ;  physicians'  fees  incurred  during  that  period ; 
funeral  charges ;  a  year's  rent  of  the  house  where  the  deceased 
died ;  and  his  servant's  wages,  either  for  a  full  year  or  half  a 
year,  according  to  the  time  for  which  they  were  hired."  ^ 
There  are  also  bonds  which  affect  real  property  distinct  from 
bonds  which  affect  personal  property;  yet  there  does  not 
appear  to  be  any  law  by  virtue  of  which  the  rights  arising  out 
of  those  different  modes  of  contract  can  be  assimilated.  We 
find  rules  of  a  similar  description  in  the  French  Code,^  and  in 
the  customs  which  existed  before  that  code  was  established, 
and  which  were  based  upon  the  Roman  laws. 

The  Roman  law  took  the  same  view  of  this  subject.  The 
hypotheca  included  bond-debts  as  well  as  mortgage-debts; 
all  debts,  indeed,  which  affected  realty.'*  Monsieur  Domat,  in 
his  collection  of  the  Roman  laws,  distinguishes  the  rights  of 
different  classes  of  creditors  after  the  death  of  the  debtor  in 
the  following  terms :  ^'  Les  engagemens  des  heritiers  pour  les 
dettes  passives  sont  differens  selon  trois  differentes  espices  de 
dettes.  La  premiere,  de  celles,  qu'on  appelle  pures  perso- 
nelles :  la  seconde,  des  dettes  hypoth6caires :  et  latroisi^me,  de 
celles  qui  sont  privilegi6es.  '  II  faut  distinguer  ces  trois  diffi- 
rentes  sortes  de  dettes  pour  distinguer  aussi  les  droits  des 
creanciers  contre  I'heritier,  et  les  differens  engagemens  de 
I'heritier  envers  les  creanciers."^  He  then  examines  these 
different  classes  of  debts,  and  shows  the  diffei*ent  remedies 

>  Macdonairs  Institates,  vol.  ii.  p.  400. 

'  Erskine's  Institutes,  lib.  iii.  tit.  9,  s.  43.  See  Bell's  Commentaries,  ss.  1200, 
1387,  1403,  1404, 1406, 1407. 

'  Code  Franpais,  808.  *  Domat,  Lois  Civiles,  vol.  i.  p.  222. 

r-J  Ibid.  vol.  i.  p.  370. 
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which  the  creditors  are  entitled  to  use.  Upon  a  subject  of 
this  kind  we  are  entitled  to  place  great  reliance  upon  the  civil 
law.  But  in  no  work  upon  that  law  to  which  we  have  had 
access  have  we  found  any  approach  to  our  doctrines  of 
equitable  administration.  We  are*therefore  the  less  scrupulous 
in  advancing  an  opinion  that  those  doctrines  ought  not  to 
prevail.  1 

There  is  one  particular  class  of  assets,  as  to  which  the  Court 
assigns  a  special  reason  for  this  peculiar  mode  of  distribution : 
we  mean  real  estate  charged  by  will  or  devised  for  payment  of 
debts.  The  Court  says  that  the  testator,  when  he  directed 
the  payment,  must  have  intended  that  all  should  be  paid,  not 
that  one  should  be  preferred  to  another.  This  reasoning 
rather  assumes  the  point  at  issue ;  it  assumes  that  the  rule  of 
equity  is  so  completely  in  accordance  with  reason  and  justice, 
that  a  testator,  giving  this  direction,  must  intend  to  adopt  it. 
On  the  other  hand,  why  should  not  his  intention  be  to  pay  all 
his  creditors  according  to  the  character  of  security  which  each 
of  them  obtained  ?  It  may  be  not  unreasonably  supposed  that^ 
when  he  offered  the  highest  class  of  security,  it  was  of  the 
highest  consequence  to  him  to  obtain  the  advance?  Why 
may  not  an  intention  be  attributed  to  him  of  discharging  in 
the  first  instance  this  higher  class  of  obligation  ?  Indeed,  it 
is  probable  that  at  the  time  at  which  this  doctrine  was  laid 
down,  and  at  which  real  property  was  not  liable  to  simple 
contract  debts,  the  sole  object  of  the  testator  was  to  impose 
the  liability  upon  them ;  in  other  words,  to  give  to  all  his 
creditors  not  an  equality  one  with  another,  but  simply  a  pre- 
ference to  heirs  and  devisees.  Since  the  new  law  has  pre- 
vailed, it  must  be  admitted  that  testators,  if  they  understand 
the  operation  of  their  wills,  have  the  precise  intention  which 
the  Courts  have  supposed ;  for  now  the  change  produces  no 
increase  in '  the  amount  of  assets,  but  merely,  that  amount 
continuing  the  same,  substitutes  the  equitable  for  the  legal 
rules  of  administration^  We  are  therefore  brought  back  to  the 
question  which  we  originally  discussed,  whether  the  equitable 
rule  is  wise  and  just  in  levelling  the  distinction  between 
creditors  by  specialty  and  creditors  by  simple  contract. 

•  *  Since  land  is  now  subject  to  simple  contract-debts,  it  becomes  a  question  whether 
the  distinction  between  these  debts  and  bond-debts  ought  not  to  be  abolished. 
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Before  we  quit  the  subject  of  the  administmtion  of  assets, 
we  must  observe  that  it  is  not  a  necessary  consequence  of 
assets  being  administered  in  equity,  that  they  shall  be  admi- 
nistered according  to  equitable  rules.  Under  the  3  &  4  Will. 
IV.  c.  104,  real  estate  is  to  lie  administered  in  equity  as  assets. 
But  the  rules  of  precedence  are  there  established,  specialty 
over  simple  contract.  So,  whatever  property  is  by  statute 
made  assets,  will,  in  the  absence  of  a  special  provision,  be 
legal  assets ;  yet  it  will  depend  upon  the  wording  of  the 
statute,  whether  the  rules  of  administration  shall  be  those  of 
a  Court  of  law  or  those  of  a  Court  of  equity. 

A  very  important  part  of  the  equitable  administration  of 
assets  is  found  in  the  doctrine  of  marshalling.  The  principle 
upon  which  the  rule  is  founded  is  thus  stated  by  Mr.  Williams : 
"  If  a  claimant  has  two  funds  to  which  he  may  resort,  a  person  * 
having  an  interest  in  one  only  has  a  right  to  compel  the  former 
to  resort  to  the  other,  if  that  is  necessary  for  the  satisfaction 
of  both."^  The  common  instance  in  which  assets  were  mar- 
shalled was  in  cases  of  specialty  creditors  who  could  obtain 
payment  of  debts  out  of  either  realty  or  personalty  :  equity 
allowed  simple  contract  creditors  to  stand  against  the  realty 
in  the  place  of  the  specialty  creditors,  so  far  as  the  latter  had 
exhausted  the  personal  assets.  The  doctrine  was  applied  to 
the  case  of  a  vendor  entitled  to  payment  of  the  purchase- . 
money  out  of  the  estate  sold,  who  took  his  money  out  of  the 
personal  estate  of  the  deceased  purchaser.  The  simple  con- 
tract creditors  of  the  purchaser  were  allowed  to  stand  in  the 
vendor's  shoes  against  the  estate. 

Now  however,  since  realty  has  become  liable  to  simple  con- 
tract debts,  the  interference  of  equity  is  to  this  extent  unne- 
cessary. In  respect  of  legatees,  the  interference  of  the  Court 
is  still  required.  If  a  creditor,  who  can  obtain  payment  of 
his  debt  out  of  realty,  receives  payment  out  of  personalty,  the 
legatee  shall  stand  in  his  place  against  real  assets,  which  have 
descended  to  the  heir.  Not  however  against  real  assets, 
which  have  been  devised,  and  for  an  obvious  reason :  the  tes- 
tator has  manifested  his  intention  as  such  in  favour  of  his 
devisee  as  of  his  legatee.  He  has  made  a  mistake  with 
fegard  to  the  quantum  of  his  property,  but  there  is  no  reason 

»  Wjl.  Ex.  5p  Ad.  1064,  . 
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for  supposing  that  his  intentions  would  be  in  any  degree  fulfilled 
by  transferring  anything  from  the  devisee  to  the  legatee.  It 
appears  from  some  remarks  of  Lord  Talbot  ^  that  this  prin- 
ciple was  not  recognized  in  old  cases.  He  speaks  of  the 
claim  of  the  legatees  as  stronger  against  devisees  than  against 
an  heir  at  law  ;  he  says  the  Court  has  gone  as  far  as  reason- 
able. That  it  has  put  the  hseres  factus  in  as  good  a  plight  as 
the  hseres  natus,  but  not  in  a  better.  The  reason  which  he 
gives  is  that  "  it  was  a  long  time  before  a  devisee  could  pre- 
vail with  this  Court  to  have  the  personal  estate  applied  in 
exoneration  of  the  real,  as  appears  from  many  ancient  cases 
which  distinguish  in  that  case  between  a  devisee  and  ail  heir 
at  law."  However  this  ancient  doctrine  has  been  entirely 
overruled,  the  distinction  mentioned  by  Lord  Talbot  in  favour 
of  the  heir  has  been  forgotten,  and  the  assets  are  marshalled 
in  favour  of  a  legatee,  not  against  a  devisee^  but  always 
against  an  heir.  In  Aldrich  v.  Cooper,-  Lord  Eldon,  after 
stating  that  the  legatees  stand  in  the  place  of  specialty  cre- 
ditors against  real  assets  descended,  adds,  "  The  case  is  ex- 
actly the  same  with  reference  to  the  distinction  taken,  that 
where  lands  are  specifically  devised,  the  legatees  shall  not  stand 
in  the  place  of  the  creditors  against  the  devisees ;  for  that  is 
upon  the  supposition  that  there  is  in  the  will  as  strong  an  in- 
clination of' the  testator  in  favour  of  a  specific  devisee  as  a 
pecuniary  legatee ;  and  therefore  there  shall  be  no  marshal- 
ling." 

Assets  have  been  marshalled  of  a  widow's  paraphernalia. 
For  this  purpose  equity  has  termed  a  creditor  by  covenant  on 
real  assets  descended  to  the  husband's  heir,  a  creditor  by 
recognizance  on  real  assets  devised;  and  simple  contract  cre- 
ditors on  realty  devised  for  payment  of  debts.  The  doctrine 
of  marshalling  has  also  been  applied  in  favour  of  a  daughter's 
portion.  In  Lanoy  v.  Duke  of  Athol,  ^  a  widow  was  entitled 
to  an  annuity  of  500Z.,  to  which  the  real  and  personal  estate 
of  her  deceased  husband  was  subject.  Her  daughter  was 
entitled  to  the  sum  of  6000/.  by  way  of  portion,  to  which 
only  his  real  estate  was  subject.  Lord  Hardwicke's  obser- 
vations contain  a  strong  illustration  of  the  doctrine.     The 

'  Lutkins  v.  Leigh,  Cas.  1.  Talb.  54.  *  3  Ves.  397. 

3  Lanoy  v.  Duke  and  Duchess  of  Athol,  2  Atk,  446. 
VOL.  XXXI.   NO.  LXIII.  E 
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duchess  has  two  funds,  real  and  personal  assets  to  answer  her 
demands :  the  plaintiff  has  only  one.  Is  it  not  then  the 
constant  equity  of  this  Court,  that,  if  a  creditor  has  two  funds, 
he  shall  take  hid  satisfaction  out  of  that  fund  upon  which 
another  creditor  has  no  lien  ?  Suppose  a  person,  who  has 
two  real  estates,  mortgages  both  to  one  person,  and  afterwards 
only  one  estate  to  a  second  mortgagee,  who  had  no  notice  of 
the  first ;  the  Court,  in  order  to  relieve  the  second  mortgagee, 
have  directed  the  first  to  take  his  satisfaction  out  of  that 
estate  only,  which  is  not  in  mortgage  to  the  second  mortgagee, 
if  that  is  sufficient  to  satisfy  the  first  mortgagee,  in  order 
to  make  room  for  the  second  mortgagee,  even  though  the 
estate  descended  to  two  different  persons.  And  therefore  I 
am  of  opinion  that,  so  far  as  will  secure  the  plaintiff  her 
6000/.  fortune,  she  ought  to  be  considered  as  a  creditor,  and 
entitled  to  turn  the  duchess  upon  the  copyhold  and  personal 
estates." 

A  long  struggle  has  been  maintained  for  the  purpose  of 
establishing  the  doctrine  of  marshalling  in  favour  of  a  bequest 
to  charitable  uses.  At  length,  however,  it  has  been  fully  de- 
cided that  equity  will  not  marshal  in  cases  of  this  kind.  Sir 
Lloyd  Kenyon  said,  in  Ridges  v.  Morrison,  ^  "  whatever 
difference  of  opinion  there  may  formerly  have  been  upon  the 
subject,  I  consider  it  to  have  been  the  established  law  of  the 
Court  from  Lord  Northington's  time,  not  to  marshal  or 
arrange  assets  in  favour  of  a  charity."  For  our  parts,  we  are 
much  surprised  that  any  controversy  should  ever  have  arisen 
upon  the  subject.  Equity  marshals  for  the  benefit  only  of 
claims  which  are  entitled  to  favourable  consideration.  It  is 
hardly  possible  for  Courts  which  are  bound  by  the  words  and 
policy  of  the  mortmain  acts  to  take  a  favourable  view  of  cha- 
ritable devises  and  bequests,  which  are  fastened  wholly  or 
partially  upon  land. 

As  this  4pctrine  of  marshalling  assets  is  firmly  established 
in  our  Courts,  we  have  turned  to  the  civil  law  for  the  purpose 
of  ascertaining  whether  it  met  with  the  approbation  of  ancient 
jurists.  That  it  did  so  will  be  matter  of  satisfaction  to  all 
those  persons  who  wish  to  see  the  rules  of  our  Courts  of 
justice  in  unison  with  the  opinions  of  high  foreign  authorities. 
We  will  quote  Mr.  Justice  Story  ;  if  our  readers  wish  to  pur- 
» Ridges  V.  Morrison,  1  Cox,  180. 
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sue  the  subject  further,  they  will  examine  the  authorities  to 
which  he  has  referred.^  "  It  is  not  improbable,"  he  says, 
"  that  this  doctrine  of  marshalling  securities  or  funds,  which 
under  another  form  had  its  existence  in  the  Roman  law, 
and  was  therein  called  subrogation  or  substitution,  was  de- 
rived into  the  jurisprudence  of  equity  from  that  source,  as 
it  might  well  be,  since  it  is  a  doctrine  belonging  to  an  age  of 
enlightened  policy  and  refined  though  natural  justice.  In 
the  Roman  law  (as  we  have  already  seen)  a  surety  upon  a 
bond  or  security,  paying  it  to  the  creditor,  was  entitled  to  a 
cession  of  the  debt,  and  a  subrogation  or  substitution  to  all 
the  rights  and  actions  of  the  creditor  against  the  debtor ;  and 
the  security  was  treated  as  between  the  surety  and  the  debtor 
as  still  subsisting  and  unextinguished.  And  where  one  cre- 
ditor had  any  hypothecation  or  privilege  upon  property,  as 
security  for  a  debt,  and  another  creditor  had  a  Uke  subse- 
quent security  upon  the  same  property  for  another  debt ;  then 
the  latter  upon  payment  of  the  prior  debt  to  the  prior  creditor 
was  entitled  to  a  cession  of  the  property,  and  to  a  subrogation 
to  all  the  rights  and  actions  of  the  same  creditor  for  that 
debt.  2  So  the  doctrine  is  laid  down  in  the  Digest.  Hanc 
cum  tertius  creditor  primum  de  su&  pecuni^  dimisit,  in  locum 
ejus  snbstitutur,  in  ea  quantitate,  quam  superiori  exsolvit."^ 
We  here  see  the  original  elements  from  which  our  present  sys- 
tem of  equitable  relief  is  or  at  least  might  have  been  derived. 

We  have  purposely  reserved  one  other  question,  which  is 
suggested  by  the  progress  of  our  jurisprudence  in  the  in- 
crease of  the  different  classes  of  assets.  It  may  yet  be  asked, 
whether  the  law,  enlarged  as  it  is,  goes  far  enough  ?  Estates 
in  fee  simple,. and  estates  pur  autre  vie,  which  belonged  to 
deceased  persons,  are  assets  to  all  the  creditors.  Estates  tail, 
and  estates  over  which  they  have  exclusive  power  of  disposal, 
are  subject  to  execution.  The  deceased  debtor  might  to  the 
last  moment  of  his  life  have  converted  these  latter  estates  into 

*  Story,  Equity  Jurisprudence,  vol.  1,  p.  617. 

2  Polhier  on  Oblig.  by  Evans,  n.  276,  281  j  id.  n.  428,  429,  430;  id.  n.  656, 
557,  658,  659  (n.  691,  692,  693,  594  of  the  French  editions) ;  1  Domat,  Civ. 
Law,  B.  3.  lit.  1,  §  6,  per  tot.  p.  377,  378,  379 ;  2  Voet  ad  Pand.  lib.  46,  tit.  I,  § 
27, 28,  29, 30 ;  ante,  $  494,  §  499,  §  500. 

3  Dig.  lib.  20,  tit.  4,  1, 11 ;  $  4,  1,  12  ;  J  9, 1,  16,  17.  See  also  I  Domat,  B.  3, 
lit.  1,  §  6,  art.  2,  3,  4,  6  7,  8 ;  ante,  §  600,  §  601. 

e2 


62  Administration  of  Assets* 

absolute  property.  The  question  is,  whether  the  creditors,  after 
his  death,  ought  not  to  be  placed,  with  reference  to  these  spe- 
cies of  property,  in  the  position  which  they  would  have  occu- 
pied, if  they  had  not  forborne  to  sue  their  debtor  during  his 
life  ?  Commissioners  of  bankrupt  may  exercise  for  the  benefit 
of  creditors  all  the  powers  which  belonged  to  the  trader  before 
the  issue  of  the  fiat.  Is  it  not  advisable  to  apply  a  similar 
principle  to  the  estates  of  ordinary  debtors  after  their  decease  ? 
We  naturally  look  to  the  position  of  the  next  in  succession, 
and  inquire,  whether  he  has  any  reason  to  complain.  The 
son  of  adeceiased  debtor  cannot  be  said  to  advance  any  ipaoral 
claiai>  if  he  desires  to  take  free  and  unimpaired  the  estate 
which  his  father  had  the  poWer  to  aliene  in  discharge  of  his 
debts.  On  the  other  hand,  a  stranger  cannot  complain,  if 
the  property  goes  to  the  creditors,  for  he  had  no  reason  for 
counting  upon  the  succession.  The  estate,  if  it  comes  to  him, 
is  a  god-send,  as  he  must  have  anticipated  that  a  recovery 
would  be  suflTered,  and  that  the  estate  would  go  in  some  di- 
metion  totally  diiferent.  Least  of  all  can  it  be  said,  that  the 
tenant  during  his  life  would  have  had  a  right  to  complain  of 
such  a  law;  for  it  was  his  first  duty  to  adopt  every  mode  of 
assurance,  by  which  he  could  provide  funds  for  the  satisfaction 
of  hi&  creditors.  On  the  other  hand  let  us  see  what  classes  of 
persons  will  be  gainers  by  the  proposed  changes  in  the  law. 
Of  course  tenders  of  money  iu  any  given  instance  will  be 
gainers  through  the  increased  .value  of  their  securities  ;  they 
will  also  be  gainers  in  the  general  conduct  of  business,  as  they 
will  be  in  a  less  degree  exposed  to  mistake  as  to  tlie  responsi- 
bility of  borrowers.  Tenants  for  life  are  frequently  supposed 
to  be  owners  of  their  estates ;  but  tenants  in  tail  will  always 
assume  the  position  of  absolute  owners,  and  will  be  treated 
upon  that  footing  by  the.  few  persons,  who  are  correctly  ac- 
quainted with  their  affairs.  There  is  every  reason,  why  the 
real  responsibility  of  persons  entitled  to  an  estate  tail  should 
be  made  co-extensive  with  their  power  of  obtaining  credit. 

We  believe  that  this  question  involves  considerations  of  the 
gravest  importance.  There  is  a  common  complaint  in  men's 
mouths,  that  there  is  one  law  for  the  poor  and  another  for  the 
rich.  Who  shall  say  that  this  complaint  acquires  no  increase  of 
force,  when  a  man  dies  in  the  possession  of  a  great  estate,  which 
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his  creditors  are  unable  to  touch,  and  his  son  or  a  stranger 
successfully  claims  ?  To  say  that  such  is  the  law,  that  there 
is  a  technical  distinction  between  tenant  in  fee  and  tenant  in 
tail,  and  that  the  tenant  in  tail  omitted  to  execute  a  deed 
which  he  had  the  power  to  execute  at  any  moment,  is  a  poor  re- 
l)ly  to  popular  indignation,  when  the  next  in  succession  gathers 
in  the  rent,  and  the  creditors  are  starving.  We  are  sure  that 
such  events  tend  to  destroy  every  feeling  of  respect  towards 
the  higher  classes,  to  encourage  deceit  in  dealings  between 
lijian  and  man,  and  to  lower  the  standard  of  public  honesty 
and  credit. 

Every  principle  upon  which  fee  simple  estates  were  made 
assets  for. simple  contract  creditors,  and  execution  was  per- 
.  mitted  against  estates  tail,  will  apply  to  a  further  extension  of 
the  law,  by  empowering  and  compelling  the  representatives  of 
the  deceased  to  exercise  for  the  benefit  of  his  creditors  all  the 
powers  which  the  debtor  might  have  exercised  during  his  life- 
time. As  the  law  now  stands,  an  estate  tail  is  a  more  secure 
possession  than  ain  estate  in  fee.  What  ground  can  there  be 
for  such  a  distinction  ?  jfcquity  regards  as  done,  that  which 
ought  to  be  done.  We  only  wish  ib  see  legislation  effected 
upon  this  principle.  *l'bat  a  landowner  ought  to  take  every 
step  and  to  execute  every  asstirance  whifeh  may  tend  to  the 
satisfaction  of  his  creditors,  no  one,  except  an  American  repu- 
'diator,  will  venture  to  deny;  W^' think  we  do  tioft  ask  much 
at  tiie  hands  of  the  legislature,  when  we  ask  them  to  convert 
this  moral  into  a  legal  obligation.     ■''••« 
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The  increased  facilities  of  consulting  the  public  records  which 
are  conferred  by  the  great  reduction  of  fees,  the  progress  of 
the  improved  arrangement  of  them,  and  the  discoveries  made 
from  time  to  time  among  matter  which  has  lain  dormant  for 
centuries,  may  possibly  enable  us  to  offer  our  readers  some 
retrospections  of  manners  and  customs,  illustrative  of  the  law 
and  its  professors  in  ancient  times,  which  may  not  be  unin- 
teresting. We  have  selected  two  which  may  serve  as  spe- 
cimens. 

It  will  perhaps  startle  the  multitudinous  reporters  of  the 
proceedings  of  our  Courts  at  the  present  time,  to  learn  that 
there  was  a  time  when  the  act  of  reporting  subjected  the 
reporter  to  commitment  to  the  Tower.  The  following  is  a 
free  translation  of  a  raemomndum  entered  upon  the  rolls  of 
the  Exchequer  of  Pleas,  3  Edw.  III.  m.  27  :— 

'*  Whilst  a  plea  was  pending  in  this  Court  between  Johannes  de 
Bourne  and  Ricardus  de  Potesgrave,  it  was  intimated  to  the  Barons 
by  certain  bystanders  in  Court  that  one  Lucas  de  Tbacstead,  notary 
public,  by  the  Pope's  authority,  had  been  brought  here  by  the 
aforesaid  John  to  hear  and  explain  the  judicial  words  (verba  judicialia) 
of  the  Courtf  about  to  be  pronounced  upon  this  process,  and  to  make 
a  public  instrument  upon  the  same,  in  contempt  and  disgrace,  and  dis- 
honour of  our  lord  the  King  and  his  Court,  and  manifest  prejudice 
of  his  royal  dignity. 

'*  And  the  same  Lucas  being  present,  and  sworn  to  speak  the  truth, 
says  that  he  came  here  at  the  request  of  the  said  John  to  hear  and 
testify  AND  REDACT  IN  A  PUBLIC  FORM  the  Judgment  about  to  be  given 
in  Court  against  the  aforesaid  Richard.  Judgment  is  passed  that 
the  said  Lucas  be  committed  to  the  Torver  of  London. 

**  And  the  aforesaid  John  says  that  he  did  not  bring  the  said  notary 
into  Court  in  contempt  of  the  King  or  prejudice  of  his  dignity,  but 
only  to  hear  the  form  and  manner  of  the  agreement  respecting 
which  a  colloquy  had  been  had  between  himself  and  the  said  Richard 
upon  the  said  plea,  or  the  cause  of  the  impediment  to  the  same 
agreement  if  they  should  not  agree,  and  to  make  a  public  instru- 
ment thereupon. 

"  The  said  John  finds  manucaptors  to  answer  for  the  same,  and 
the  constable  of  the  Tower  is  commanded  to  keep  the  aforesaid 
Lucas  in  safe  custody. 
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*'  The  King  afterwards  pardons  the  said  Lucas  and  he  i«  released 
from  the  Tower. 

From  the  next  excerpt  we  are  enabled  to  form  some  notion 
of  the  habits  and  circumstances  of  a  justice  of  the  Queen's 
Bench  in  the  reign  of  Queen  Elizabeth.  The  document  here 
printed  is  an  inventory  of  the  goods  and  chattels  of  William 
Rastallj  taken  by  virtue  of  a  special  commission  issued  by 
the  barons  of  the  Exchequer. 

This  William  Rastall  was  one  of  the  justices  of  the  Queen's 
Bench,  and  having  departed  from  Gravesend  to  foreign  parts 
contrary  to  the  queen's  licence  and  the  form  of  the  statute, 
by  which  he  forfeited  all  his  goods  and  chattels  to  her  ma- 
jesty, a  special  commission  is  issued  (Ao.  4  Eliz.)  to  ascer- 
tain the  quantity  and  value  of  his  goods.  He  had  been  a 
serjeant-at-law,  and  was  i*aised  to  the  bench  in  the  6th  & 
6th  year  of  Philip  and  Mary.  He  was  one  of  the  seven  Ser- 
jeants who  gave  that  remarkable  feast,  in  the  Inner  Temple 
Hall,  in  1555,  an  account  of  which  Dugdale  has  printed 
from  the  Ashmolean  MS.  On  this  occasion  every  seijeant 
was  furnished  with  five  yards  of  scarlet  for  one  robe,  five 
yards  of  violet  in  grain  for  a  second,  five  yards  in  "  brown 
blew"  for  a  third,  and  for  a  fourth  five  yards  of  "  mustard 
and  murrey."  An  enumeration  of  the  provisions  served  on 
this  occasion  has  an  interest  of  its  own  illustrative  of  ancient 
cookery,  and  the  disuse  into  which  certain  dishes  have  fallen, 
making  it  worth  notice  independent  of  Serjeant  Rastall  him- 
self, and  our  readers  may  not  object  to  the  recital  of  a  Ser- 
jeant's feast  in  former  times. 

At  the  chief  table  for  the  first  course  there  was  a  wax  model 
of  the  Court  of  Common  Pleas,  "  a  shield  of  brawn,"  roasted 
swans,  boiled  and  roasted  capons  in  white  broth,  bustards, 
chewet  pies,  pikes, baked  venison,  herons,  and  bitterns,  roasted 
pheasants,  custards ;  for  the  second  course,  jellies,  cranes,  par* 
tridges,  red  deer  pasties, "  large  joules  of  sturgeon,"  wood- 
cocks and  plovers,  quince  pies,  rabbit  suckers,  roasted  snipes, 
larks,  '*  march  panes."  Rastall  sent  in  for  his  share  for  his 
**cates  at  the  Serjeants' feast,  for  the  better  furnishing  thereof, 
three  does,  half  a  barrel  of  fresh  sturgeon,  and  half  a  ton  of 
claret  wine."  The  total  cost  of  the  entertainment  amounted 
to  £667 :  Is.  7d 
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A  justffce  of  our  own  day,  sitting  in  his  library  of  innume- 
rable volumes  of  Reports,  Cases,  Digests,  Analyses,  &c.  will 
smile  at  the  meagre  stock  of  some  twenty-four  law  books 
which  his  brother  three  centuries  ago  found  to  be  suffi- 
cient for  the  performance  of  the  duties  of  his  office.  Yet, 
though  Queen  Elizabeth's  justice  may  seem  to  us  rather 
scantily  provided  with  legal  literature,  it  must  not  be  as^f»ed 
that  he  had  less  work  to  do  than  his  modern  brother^  If  we 
take  the  records  of  the  legal  proceedings  of  three  cefniftries 
ago,  and  compare  them  bulk  for  bulk,  and  weight  by  weight 
(avoirdtqxns),  it  iiiight  seem'  that  the  duties  of  the  ^det  justice 
were'  the  heaviest.  Most  trndoirbt^diy  the  written' reeords  of 
the  Four  Courts  in  Elizabeth ^s  time  are  greater  in  quailtity 
than  those  made  up  now.  One  roil  of  the  reo6rds  of- pro- 
ceedings in  the  Court  of  Common  Pleas  for  a  single  term 
is  bfeyond'tb^'Strength'of  an^able-bodied  ma!*  tocan^;;  and 
it  does  happen  sometitnes  that  the  individual  membranes 
or  skins  of  parchment  for  a  single  term  will  exceed  fifteen 
hundred  in  number.  Besides  the  positive  greater  bulk,  it 
must  not  be  forgptten  that  ancient  and  modern  records  of 
equal  size  represent  very  different  quantities  of  written  matter. 
The  handwriting  of  Elizabeth's  time  occupies  at  least  a  fourth 
less  superficial  room  than  the  average  writing  of  the  presept 
day.  At  the  same  time,  in  estimating  the  ampunt  of  legal 
proceedings  of  the  tw^  periods,  from  the  quantity  of  their 
respective  records,  it  would  be  worth  investigation  whether  in 
ancient  times  the  inrolroent  of  many  morie  matters  did  not  take 
place,  owing  to  a  stricter  system  of  recording,  thAn  do  so  at»the 
present  time,  when  the  making  the  inrolment  standsSin  mdst 
cases  at  the  option  of  the  attorney.  '  ,     5i 

Ih  many  other  respects,  too,  the  actual  compilatidh  of  the 
records  now-a-days  is  the  merest  shiadow  of  the  old  ipractifce. 
Solemn  as  is  the  regard  in  which  our  Courts  affect  to  hold  their 
records,  the  little  contiol  that  is  e^xercised  in  the  preparation 
of  them  almost  surpasses  belief. .  Ther^  is  not  a  record  coin- 
piled  in  the  twelfth  or  thirteenth  centuries,  whjch,  under  equally 
favourable  circumstances  of  preservation,  will  not  fat  qutljive 
any  record  compiled  in  the  last  century.  A  decline  in  the 
manufacture  (so  to  sp^^k)  pf  records  ha§  been  goipgon  since 
the  invention  of  printing,  and  it  may  be  said  to  have  reached 
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its  icJuaaax  of  bacla«fls,.in  tliQ  last  reign.     The  ha?d\Yriting, 
instead  of  the  alflaqsti  typelike  luiifouiwity  pf  tlie  thirteenth  cen- 
tury, partakes  oC  every  diversity  of  character  and  badness.    It 
1^  ft  work  iisttally  committed  to  the  veriest  scrub  of  the  office. 
Na  care  ior. thought  is  given  to  the  preparation. of. the. ink, 
which -scai'cely  impinges  the  parcbmeot;  ivhilst  .the^parcl^- 
.Bawjtj'.instead  of  being,  of  the  finest  find  b^^t  sort,,  i^  the 
•mealiest  whiiQh  theilaw  stationer  vrill  dare  to  snipplyi.   .<.       i 
"    .But  we  wander -from  Rasi^H's  liiveritory.  ''His  lawUbnwy, 
it  seems^  consisted  of  some  twaity^fovir  volumes,    A  Bible, 
som^  Testaments  in  Greek  aad  French,  a  Vii^il,,  two  Hpra^ces 
(not. aa  unlikely  aUihoK  to  be  a  favourite  with  such  a.  justice), 
/ft'Gioero  de  Oratore,  an  Euripides,  and.  a  few  misceUanies, 
a|!>pear  to  have  oonstituted  his  stock  of  literature*    His  stock 
.of  furniture  appears*  small ;    but  "the  painted  clothes/*. as 
pictures  on  canvas  w^re  then  termed,  in  contradidtinQtion  to 
pictures  on  wood,  or  "  tables,"  show  that  he  had  some  taste 
;  for  the  arts. 

"  Boohs  of  jViUiam  Rastally  late  one  of  the  Justices  of  the  Queens 
Behche,  reynaynyng  in  his  late  hrfginge  within  Sergeant's  Inne  in 
'  London. 

In  primis  an  abridgment  in  paper  of  the  lawe  precii  .     iis. 

Item  the  yeres  (i.  c.  Year-books)  of  Edwarcle  the 

third  prto'i ...'...'....  J     xs. 

Item'  the  yeres  of  Henry  the  7th  and  Richard  the  3 
precii  . .  ••• : i ......  •=  iiiw. 

hem  Ed>ward  the  4i  precii    .........••••...*'•.•     v». 

•tt^Q  the  Baoke 'of  Assises  pt^cii  .  r.  •../.....  ..^  • . .   iiis.  iind:  . 

•  Item  H^  the  7th  precii  ...»;..•..:••;.».  i ..  ^ ;.. .     iiii**    > 

Item  H.  the  forth  &  E.  the  5  precii* ...............    iv«»       ,  t 

.Item  the  abridgement  of  the  Statutes  precii » . . « ., » ...  ;  yis,  iiijf/. 

It^^n  one.  parte  of  the  Abridgement  of *^  (Pin- 

,    Sony  •  •«.••.»••••.  .^.  ■••«,.«_•..».,.  ...a^a^t:**  lit*.  ^      ^ 

,  Item  Richard  the  Second^  precii  ...  f  i, ....,♦.  ii*. 

Item  one  booke  of  liverye  precii   , * . .  iiiff.  initio. 

Item  Janitor  &  Ewclifles  rhathematicalls  precii    ....  xxc/; 

Item  fiusebye  History es  tripartita  precii  .'.V. ....  1 .  if*. 

'  It6m  Sermones  Augustini  in  lardge  volume  precii  ..  xvirf. 

'  There  were  two  editions  of  the  Year-books  of  this  reign  in  Elizabeth's  lime. 
^  Pbisibiy  Stathorti*s'  Abildgnvenl  of  the  Year-books,  printed  by  Ricttard  Pyfason. 
»Ptt)bftbly«  the  Cases*  wHedted  by  Hicliard  Bollew.- 
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Item  Novum  Testamentum  grece  &  latine  precii. . . .  xxrf. 

Item  Horase  with  a  Comentary  precii xii</. 

Item  diverse  bookes  pertaynyng  to  the  lawe  and  other 

matters  precii ii*. 

Item  x"  of  E.  the  third  precii    iii*.  iiiirf. 

Item  Statutes  from  H.  the  3  to  H.  the  8  precii  ....  liii*. 

Item  the  Psalter  in  greeke  precii viiirf. 

Item  a  dixonary  of  Eliot  precii xvrf. 

Item  Eneidos  Virgilius  in  Frenche  precii xiirf. 

Item  a  dixonary  in  Greeke  precii viiirf. 

Item  Horasse  &  TuHie  de  Oratore  precii xiirf. 

Item  the  Testament  in  Frenche  precii viiirf. 

Item  Winchesters  booke  agaynst  Buser  precii y\d. 

Item  the  olde  abridgement  of  the  Statutes  precii. . .  •  mxd* 

Item  Ewripides  in  lattyn  and  greeke  precii xii</. 

Item  thabridgement  of  the  booke  of  Assises  and  Per- 

kyns  ^  .  • .  • xii(/. 

Item  Magna  Carta  &  thabridgment  of  the  Statutes.  •  \\\\d. 

Item  Littiltons^  tenures  &  Tractatus  de  legibus  precii  virf. 

Item  Illucidarius  poeticus  precii    imd. 

Item  Adrianus  de  modo  latine  loquenda  precii    •  •  •  •  \\d. 

Item  the  great  abridgement  of  the  Statutes^  precii. .  \\\s,  iiiii/. 

Item  the  Bible  wreten  in  parchement  precii iij. 

Item  de  borbone  &  Lucians  dialogues  in  greke   ....  \'\d. 

Item  Stamfords*  Booke  of  the  Crowne  precii    ....  xiirf. 

Item  divers  bookes  of  the  Statutes  in  parchment  precii  iirf. 

Item  ffeodary.     Institutes  and  the  parafras xiii/. 

Item (obliterated;  testamentorum  precii  . .  iiii</. 

Item  a  booke  of  the lawe  precii  7  .. , 

of  the  lardge  volume.  3 

(In  dorso.) 

Other  parcells  of  goods  of  the  sated  William  Rastall  remaynyng  in  the 

saied  lodging. 
In  primis  a  violet  gowne  cloke  &  hood  fased  with 

furre  ^  and  lyned  precii iiii/. 

*  John  PerkiDs  compiled  a  treatise  Super  certos  Titulos  Legis  Communis. 

^  An  edition  was  printed  by  Richard  Pynson,  in  4to.,  in  the  reign  of  Hen.  VIIL 
'  The  great  or  grand  Abridgment  was  compiled  by  Fitz  Herbert. 

*  Sir  William  Stamford,  "  Pleas  of  the  Crown  and  Prerogative  of  the  King.*' 
He  was  one  of  the  justices  of  the  Court  of  Cummon  Pleas  in  the  reign  of  the  first 
Mary. 

^  From  the  earliest  periods,  and  certainly  as  late  as  the  days  of  Henry  the  Seventh, 
there  are  evidences  that  an  allowance  was  made  out  of  the  royal  wardiobe  to  the 
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Item  a  skarlet  gowne  cloke  &  hood  fased  with  (Turr 

and  lined  with  cotten  precii vi/.  xiii«.  iiiicf. 

Item  a  skarlet  gowne  cloke  and  iii  hoods  fased  with 

grene  sarsenet  unlined  precii. . vi/. 

Item  a  violet  gowne  cloke  &  hood  lined  with  hlake 

say  &  fased  with  sarsenet  precii    . . iii/.  vi*.  viiicf. 

Item  iii  cappes  &  a  velvet  hatt  precii ms.  n\\d. 

Item  a  gowne  fFased  with  velvet  precii xxxv*. 

Item  a  gowne  fased  with  satten  precii xxx«. 

Item  a  gowne  fased  with  Martrens  precii \\\is.  imd. 

Item  a  Cassake  of  unwatred  Chamlet  precii iis. 

Item  a  gowne  cloke  &  hood  fased  with  whit  pure  and 

lyned  with  cotten  precii Ynxa.  i\d. 

Item  a  hlake  gowne  &  dyed  with  velvet  &  fased  with 

fro3rnes  precii ,,.•....     xxx«. 

Item  a  hlake  gowne  &  ii  hoods  precii xxvi«.  ymd» 

Item  in   his  hed  chamher  with   the   saied  lodging 

paynted  Clothes  through  the  Chamher via. 

Item  a  court  feeld  bed  covered  with  corse  greene 

cotten  fTringed  &  five  courtens  of  the  same  cotten 

precii      .  • xxx«. 

Item  ii  blanketts  a  fether  bed  and  wooll  bed  a  pillowe 

with  a  pillowbere  and  ii  bolsters  precii xlf. 

Item  a  waynskot  chest  and  in  the  same  iiii  payre  of 

sheets  &  a  course  shet  for  a  male  a  towell  an 

old  shirt  a  kercher  &  certayne  other  old  stufie 

precii *.......     xv£. 

Item  there  in  the  utter  chamber  for  ser vaunts  paynted 

clothes  round  about  precii \i\$,  \\\\d. 

justices  for  their  robes  at  Christinas  and  Whitsuntide.  A  formal  petition  in  respect 
of  their  fees,  and  their  allowances  for  their  robes,  was  presented  by  the  judges  of  all 
the  courts,  the  king's  attorney  and  Serjeants,  to  parliament  in  the  18  Hen.  VI.  This 
petition,  together  with  the  answer  to  it,  and  the  proceedings  founded  thereupon,  is 
given  by  Dugdale  in  his  Origines  Juridiciales.  In  the  1  Edw.  IV.  the  chief  justice 
of  the  King's  Bench  was  entitled  to  receive  106s.  \\\d,  for  his  robe  at  Christmas, 
and  665.  6d.  for  his  robe  at  Whitsuntide,  In  the  ancient  Wardrobe  Accounts, 
specifications  are  given  of  the  quantities  and  of  the  colour  of  the  robes,  being  some* 
times  green,  sometimes  violet,  sometimes  scarlet.  The  kinds  of  fur  are  also  set 
forth. 

In  the  1  Hen.  VIII.  c.  14,  an  act  against  wearing  costly  apparel  was  passed,  by 
which  the  use  of  velvet  and  furs  in  gowns,  riding  coats,  &c.  were  prohibited  to  any 
persons  except  knights,  certain  esquires  about  the  king,  and  justices  of  either  Bench, 
under  penalty  of  forfeiting  the  fur  and  velvet,  and  of  40s.  A  similar  provision  was 
made  by  the  act  6  Hen.  VIII.  c.  1. 


60  Legal  Retrospections. 

Item  a  bow  &  a  shefTe  of  arrowes^  predi . .  ii^*  vid,     . . 

Item  a  corslet  with  all  parts  precii    ...,..,.     xiii^^  mxdf 

Item  a  ffether  bed  ii  bolsters  a  pay  re  of.  sheets  &  on^e  .  , 

rugge  a  joyned  tabell  and  a  foldyng  chayre  precii-   xU. 

Item  a  bason  and  a  stone  pot  precii , vie/. 

Item  in  the  inner  chamber  for  servaunts  on  ffether 

bed  on  bolster  a  mattres  an  old  quilt  &  a  pillowe 

here  &  pillow  precii    .'..'...     xivfi!  Vifiir/, 

Item  in  the  Starr  Chamber  three  certeyne^tfwg/w^*  •  •■' 

ofpaynted  Clothes  with  a  paper  mappe  of  Parryse  '     •'  i 

precii *.....• •  • » ^ . .     ii«<   >        >< 

Item  in  the  great  chamber  hangmgs  of  yalK>W'  and^      •  <  .<;i.:  ; 

grene  precii •  •  ^ . « .  ^« « . .  ^  •  i .  •  #-    Xx***.        ' 

Item  one  comrten  of  greene  say  before  the  stresat  wyO'*        ;  i.  »  <<  ; 

dow  precii    .,<.«»*«,.«•».,••,:.,,   xvi(/^    ,.  ., 

Item  one  fbldynge  diayue  of  gjtcne  precii . . ,  i^ ,., .  ^ » . .  jiji^^    , 
Item  a  littell  square  table  with  a  grene  clotl^  uppon 

the  same  precii    vi^.  vifii/. 

Item  a  ffrench  Mappe  &  a  Italian  Mapp  in  paper  and 

a  uni versall  Mapp  precii '  xliirf.        •  - 

It^m  one  side  forme  precii. ife.  Sf\4t     ' 

Item  in  the  Stnddy  there  a  Casket  bound  v^ith  Ir6n    '       "      • '- 

conteynyng  the  Notes  of  fines  in  the  Circmt  and  ' ' 

other  wryt'ynges  pr'ecH'  ...,:.'...•'.;....... .'     il*'.  ViV  " 'f 

Item  an  old  chayre  precii • . ,      ^rfndi      ' « 

Item  an  old  Standishe  precii liis.  ■' 

Item  a  great  old  chest  with  lerond  bands  precii  ....     x*. 

Item  .an  olde  counter  precii .  , ' .' ,     lii*.  iiii</. 

Item  a  pple  ax^  . . .  ^. .  . , .  1 Virfl'     ' 

Item  a  stone  wrapt  in  a  canvas  ......... , . ...... .'    Vid, ' 

Among  the  Harleian  MSS.  (No.  5353),  is  one  oiF  cdnsiJer- 
lablej^tere^t  calle;d  .^  'f  :di;ary,," :  fin^  which  jippe^i^p.  tp  have 
been:  but  liUle  kaK^woi  orcoDsult/ed  :i^i;itU^fi  l^tj^  ye^trs.  Pro- 
bably the  first  person  who  called  attention  to  it^  yalue,  and 
curiosity  was  the  Rev.  Joseph  Hunter.  This  MS.,  though 
called  a  diaiy,  i^  not  strictly  ^o,  but  rathe**  k  series  Af  very 

*  Though  as  a  justice,  Rastall  woohi  be  exempted  from  the  practice  of  archery, 
yf\  h0  vfoiik)  1^  MMy  eooiigh,  to  ,f^taii^  Ll^,bo.w^  wbi^h  he  t\i,ii^Vhave  l^eeo  Uained 
to  use  iu  the.  coyrse  of  hi?  e^uca^ioa  as, an, "  apprex^tice  at  the  jaw.*'  Kot  only  was 
the  practice  of  archery  speciBcally  encouraged  by  the  law,  but  slalutes  imposed, 
under  a  penalty,  the  practice  of  It  dballclasses  with  a  few  cxceptiobs-'amott^ -which 
rfae  justices  of  either  Bentch.    l?eo '''  All  Act  'c<nlcerQllig<  Sbo^ting  ia  Lon(  iBowis/' 
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miscellaneous  memoranda'  and  notes  entered  in  chronological 
order  from  1601  to  1603,  and  made  by  one  John  Manning- 
ham,  a  student  of  one  of  the  Temples,  of  the  Middle  Temple 
it  is  said.  The  discovery  of  the  author's  name^  for  it  is  not 
obvious  from  the  MS.  itself,  belongs  to  Mr.  Hunter,  who,  in 
a  forthcoming  essay  oni  the  play  of  "Twelfth  Night,"  purposes 
\(>  qonsid^r  the  evidence  which  enabled  him  to  fix  the  author- 
ship. Perhaps  the  principal  value  of  this  MS.  consists  in  its 
proving  the  exi^teqce  and,  pefformance  of  Shakspeare*s  play 
of  "Twelfth  Night"  some  years  before  the  earliest  known 
printed  copy,  i  But  it  has  otlier  points  of  value  and  curiosity 
besides  -these,  and  those  portions  which  appear  tq  u^  suitable 
for  extract,  we  purpose  to  print  ^  giving  on  the  preseat  occa- 
sion however  but  a  small  sample. 

It  is' a  small  octavo  sized  voliime,  written  in  a  hand  often- 
times difficult  to  decipher. 

"  22  Jan.  160KT-Certaiae  jo  the  countrey  this  last  .Christmas 
chose  a.iiiry  to  finde  the  churle  of  their  parishe,  and  when  they 
came, to  give  their  verdict,  they  named  one,  whose  frende  being  pre- 
sent, began  tQ.  be.  very  coljerick  with  the  boys  for  abusing  hipi. 
» Hold  you  coiitejit,  goffer,'  ^id  pn^  of  tl>em,  *  yf  your  boy  had 
not  bJQ  one  of  the  jury  you  had  bin  found,  to  have  bin  the  churle. 
The  gaiQ^  of  untimely  reprehension  and  the  very  counc  of  comnipn 
inquests  aU  led  by  some  f rend*"'  .     , 

"^6  J^n.  1601. — It  was  ordered  by  our  benchers  that  wee  should 
eate  noe  breade  but  of  2  dayes  old,  Mr.  Curie  said  it  was  a  binding 
lawe,  for  stale  bread  is  a  great  binder,  but  the  order  held  not  three 
d^yes,  and  soe  it  bound  not." 


"Taileon  called  Burley  House  gate  in  the  Strand  tbwards  die 
avoy,  the  Lord 
never  Ojiened." 


Savoy,  the  Lord  Traasurer's  Almes  gate,  because  it  Wais  ^elddme  or 


.     /'The  .l0at  Christmas. the  conpy  catchers  would  call  themselves 
countrey  gentlemen  at  dyce." 

*'iV^h.  1601.— -At  oiVr  f6ast  iVee  had  a  play  called  Twelve 

.  Night  ojT. what  you  will^  much  like  the  Comedy  of  errors  or  Me- 

necbpni  in  JPlautus,  but  most  like  and  neere  to  that  in  Italian  called 

inganni-^a  good  practise  in  it  to  make  the  steward  beleeve  his  lady 

widdowe  was  in  love  with  him  by  counterfaiting  a  letteif^  asr  from  his 
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lady,  in  generall  termes  telling  him  what  shee  liked  best  in  him 
and  prescribing  his  gestures,  in  suiting  ^  his  apparaile  &c/  And 
then  when  he  came  to  practise  making  him  beleeve  they  tooke  him 
to  be  mad." 

"  14  Feb.  1601. — My  cosin  Garnons  told  me  that  the  Court  of 
Wardes  will  send  a  prohibicion  to  anie  other  Court  to  cease  from 
proceeding  in  anie  suite,  whereof  themselves  may. have  colour  to 
hold  plea  in  that  Court,  so  predominant  a  Court  is  that  nowe 
become." 

The  following  are  some  of  the  author's  notes  of  the  Assizes 
held  at  Rochester.  It  is  stated  that  the  archbishop  was  the 
licenser  of  surgeons  :^ 

<<  24  Feb.  1601. — At  Rochester  at  the  assises  Mr.  Thomas  Scott 
of  Scotts  Hall  in  Kent  is  Sheriff  of  Kent. 

'*  One  Tristam  Lyde  a  surgeon,  admitted  to  practise  6y  the  Arch- 
bishops letter  Si  was  array  ned  for  killing  divers  women  by  annoy  nting 
them  with  quicksylver/  &c. :  evidence  given  that  he  would  have 
caused  the  women  to  have  stript  themselves  naked  in  his  presence 
and  himselfe  would  have  anoynted  them  ;  that  he  tooke  upon  him 
the  cure,  and  departed  because  they  would  not  give  him  more  then 
their  first  agreement.  He  pleaded  theire  diseases  were  such  as 
required  that  kinde  of  medicine,  that  it  was  theire  owne  negligence, 
by  takinge  cold  in  going  abroade  sooner  then  he  prescribed,  soe  he 
was  acquitted. 

"  Sergeant  Daniel,  sittinge  there  as  Judge,  sayd  he  knewe  that 
there  might  be  a  purgacion  by  a  fume.  And  that  to  cure  by  cutting 
a  gutt  was  a  dangerous  venture  and  a  rare  skill,  for  he  could  never 
heare  of  anie  had  that  cunning  but  onely  one  man  and  that  was 
learned  in  Turkic. 

"  If  a  man  kill  another  (as  they  say)  in  hott  bloud,  except  there 

*  Mr.  Collier  and  Mr.  Knight  both  read  these  two  words  as '*  inscribing."  They  are 
evidently  two  words  and  not  **  inscribing  j  the  word  after  "  in"  is  not  very  legible, 
and  has  been  blurred. 

'  In  the  3  Hen.  VIII.  was  passed  "  An  Act  concerning  Phesicions  and  Surgeons/* 
which  set  forth  that  **  the  science  and  cunning^of  Phisiok  was  exercised  by  ignorant 
persons,  by  Artificers,  Smiths,  Weavers  and  Women,  who  partly  use  Sorcery,  to  the 
grievous  hurt  of  the  liege  people  who  cannot  discerne  the  uncunning  from  the  can- 
ning," and  enacted  that  no  person  was  to  act  as  Physician  or  Surgeon  in  London 
or  the  suburbs  until  he  was  licensed  by  the  Bishop  of  London  or  the  Dean  of  St. 
Paul's.  By  the  14  &  15  Hen.  VIII.  "  no  person  was  to  be  suffered  to  exercise  or 
practyse  in  Phisick  throughout  England  until  he  was  examined  by  the  Physicians 
College  in  London,  except  graduates  of  Oxford  and  Cambridge." 
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appeare  some  cause  to  heate  his  bloud,  the  jury  must  find  it 
murder.     (Serg.  Danyell.) 

'*  There  was  one  gave  another  rude  words,  whereupon  a  third 
standing  by  said  to  him  to  whome  they  were  spoken  :  Will  you  en- 
dure such  an  injury,  fayth  putt  up  thene,  and  put  up  any  thinge. 
Hereupon  the  party  present  fetcht  his  weapon,  mett  with  the  other 
that  gave  him  those  wordes  and  [in]  the  presence  of  the  setter  on, 
fought  with  him  and  sleue  him,  the  other  standing  by  and  doinge 
noe  more,  yet  they  were  both  condemned  at  this  assises  and  after 
executed. 

"  There  was  one  had  his  booke  given  him  at  the  prisoners  barr, 
where  the  ordinary  useth  to  heare  and  certifie  there  readinge,  and 
one  Mr.  Gylburne  start  up  saying,  he  will  reade  as  well  as  my  horse, 
w^*'  wordes  Sergeant  Daniell,  having  before  allowed  the  cleargy,  tooke 
very  ill,  telling  him  playnely  that  he  was  too  hasty,  and  yet  caused 
the  prisoner  to  be  brought  nearer  that  Gyburne  might  heare  him 
reade  and  he  reade  perfectly." 

"  May  9,  1602.— At  the  Temple  Churche  Dr.  Montague  his 
text  Job.  3.  14."     (Long  notes  of  the  Sermon.) 

"  May  13.  At  the  Temple  Churche  one  Moore  of  Baliol  Col- 
ledge  in  Oxford  his  text  Amos  3.  6." 

"  7  June  1602. — A  lewd  fellowe  coming  before  Sir  W.  Rowley  to 
be  examined  concerning  some  wrecke,  w*^**  he  had  gotten  into  his 
hands,  and  being  demaunded  whether,  he  would  sweare  to  such 
articles  as  they  would  propound,  answered  that  he  would  sweare  to 
anie  thinge  they  would  aske  him,  and  then  being  admonished  he 
should  not  be  soe  rashe  in  soe  serious  a  matter  as  concerned  his  soule 
soe  nearely,  sayth  he  had  rather  trust  God  with  my  soule  than  you 
with  my  goodes." 

"15  June  1602. — Upon  a  tyme  when  the  late  Lord  Treasurer 
Sir  William  Cecile  came  before  Justice  Dyer  in  the  Common  Place 
with  his  rapier  by  his  syde,  the  Justice  told  him  that  he  must  lay 
aside  his  long  penTcnife,  yf  he  would  come  into  that  Court :  this 
speache  was  free  and  the  sharper  because  Sir  William  was  then 
Secretary." 

"  There  is  nowe  a  table  placed  for  the  barresters  crosse  over  the 
Hall  by  the  cuppord,  which  one  called  St.  Albones,  because,  he  said, 
it  was  in  the  waye  to  Duns  table." 
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'*  Lffitus  doth  keepe  his  sister  and  his  whore, 
Laetus  doth  keepe  liis  sister  and  noe  more." 

Most  of  our  readers  will  remember  a  joke  of  the  late 
Rev.  Rowland  Hill,  which  he  passed  upon  his  wife  when 
she  entered  his  chapel  in  a  fine  bonnet  in  the  midst  of  the 
service.  Indeed  we  have  heard  it  from  those  who  averred  to 
have  been  present  at  the  scene.  Rowland  Hill  exclaimed 
"Look  !  here  comes  my  wife  with  a  chest  of  drawers  on  her 
head."  We  find  a  similar  joke  recorded  in  John  Manning- 
ham's  note  book,  with  which  we  end  our  extracts  for  the 
present : 

"  June  16,  1602. — Roome,  roome,  said  one,  here  comes  a  woman 
with  a  cupbord  on  her  head  (of  one  that  had  sold  hir  cupbord  to 
buy  a  taffaty  hatt.)" 


ART.  IV.—THE  LAW  RELATING  TO  RACING. 

Gaming,  it  would  seem,  was  not  an  offence  at  common 
law  when  practised  in  moderation  and  fairly ;  but  there  are 
various  cases  where  the  courts  refused  to  lend  their  sanction 
to  it.^  In  the  instances  in  which  they  were  compelled  to  give 
judgment  for  a  plaintiff  who  sought  to  recover  money  won  at 
play,  they  evidently  endeavoured  to  discountenance  altogether 
actions  of  this  nature.  Excessive  and  unfair  gaming  was 
always  considered  illegal,  and  an  indictment  would  lie;^  but 
this,  it  appears,  solely  on  the  ground  of  the  fraud  either  actually 
existing  and  proved,  or  presumed  from  the  largeness  of  the 
sum  lost.  The  judges,  however,  appear  to  have  extended  the 
principles,  and  discouraged  gambling  by  all  possible  means,^ 
although  they  could  not  hold  it  directly  illegal. 

The  earlier  statutes  on  the  subject,  which  cannot  be  re- 
garded as  more  than  declarations  of  the  common  law,  are 
directed  against  cheating  and  excessive  gaming,  which,  it 
was  thought,  tended  to  withdraw  men  from  more  salutary 
pursuits,  more  especially  from  the  practice  of  archery,  which, 

»  Bac.  Ab.  Gaming  (A.)  »  2  Rol.  Abr.  78. 

,  3  In  1  Ve/D,  489,  the  Lord  Chancellor  mentioned  a  case  before  Hale,  C.  J.,  in 
which  that  learned  judge  expressed  himself  strongly  on  the  subject  with  reference  to 
a  wager  on  a  liorse  race. 
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archery,  which,  it  was  found,  was  neglected,  where  other 
sports  had  obtained  popularity.  The  importance  of  this  art 
in  the  then  existing  state  of  warfare  attracted  the  continual 
attention  of  the  legislature  to  its  cultivation.  It  would  be 
superfluous  to  cite  all  the  acts  passed  for  the  encouragement 
of  it.  Those  only  need  be  mentioned  at  present  which  relate 
to  it  in  connection  with  the  matter  in  hand.  The  12  Rich.  II. 
c,  6,  confirmed  and  extended  by  the  1 1  Hen.  IV.  c.  4 ;  the 
3  Edw.  IV.  c.  3,  and  the  3  Hen.  VIII.  c.  3,  made  permanent 
by  the  6  Hen.  VIII.  c,2,  are  of  this  character.  They  all  m 
the  preamble  complain  of  the  decay  of  archery,  connecting  it 
with  the  increase  of  excessive  gaming,  which  is  therefore  de- 
clared unlawful  and  prohibited. 

The  33  Hen.  VIII.  c.  9  (a.  d.  1541),  professing  in  its  pre- 
amble to  be  founded  on  a  petition  from  the  bowmen  and  others 
concerned  in  the  making  of  implements  of  archery,  and  stating 
that  by  the  prevalence  of  gaming  the  practice  of  the  art  is 
much  decay^ed,  pi'ohi|)ils  .t,he  playing  of  various  games  utider 
penalties.  Beyond  its  interest  as  evidence  of  the  state  and  pro- 
gr^s's  of  society,  this  act  possesses  no  present  importance,  as  all 
its  provisions  have  long  been  obsolete^  The  stat.  16  Car.  II.  c. 
7  (paissed  in  1664),  which  is  the  earliest  of  those  at  present  in 
fbtce,  is  also  the  first  which  contains  any  mention  of  racing, 
which  about  that  time  began  to  engage  general  attention,  both 
as  a  pastime  and  a  mean  to  the  improvement  of  the  breed  of 
horses.'  Ev^n  as  early  as  the  reign  of  Henry  II.  occasional 
mention  is  made  of  horse  races,  which  were  however  only 
accidenlal  trials  of  speed  and  strength,  and  were  mixed  up 
with  o^her  exercises  of  skill  and  activity.  The  pastime  con- 
tinued on  the  same  footing  for  a  long  period,  and  the  reign  of 
James  I.  may  be  considered  as  the  perio4  at  which  racing 
began  to  be  ranked  as  a  distinct  sport.  That  monarch,  who 
was  extremely  fond  of  field  sports,  established  races  oh  a  new 
footing,  and  under  his  patronage  rules  were  promulgated  for 
the  regulation  of  them.  From  this  period  beg;an  the  practice 
of  breeding  a  distinct  kind  of  horse  for  the  especial  purpose. 
In  the  reign  of  his  successor  the  White  Turk,  the  Helmsley 
Turk,  and  Fairfax's  Morocco  Barb,  from  which  our  existing 
breed  is' descended,  were  brought  into  the  kingdom,  and  a 
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considerable  change  was  thus  effected  in  the  character  of  the 
animal.  Charles  also  established  races  at  Newmarket,  as  well 
as  in  other  places,  and  although  these  were  discontinued  during 
the  Protectorate,  yet  attention  was  not  withdrawn  from  breed- 
ing. Cromwell  had  a  very,  fine  and  still  celebrated  stud.  On 
the  Restoration  a  new  impulse  was  given  to  gaiety  and  amuse- 
ment of  every  kind.  Racing  was  generally  renewed  and 
encouraged  by  the  gift  of  royal  plates  at  the  principal  courses. 
Under  the  same  influence  gaming  of  all  kinds,  and  more  espe- 
cially betting,  grew  to  such  a  dangerous  extent,  that  very 
shortly  after  the  return  of  Charles  the  legislature  found  it  ne- 
cessary to  interfere,  and  passed  the  act  to  which  reference  has 
already  been  made.  By  this  statute  it  is  enacted  (sect.  1)  that 
any  person  who  in  playing  at  "  cards,  dice,  tables,  tennis, 
bowls,  kittles,  shovel-board,"  or  by  "cock  fightings,  horse 
races,  dog  matches,  foot  races,  or  other  pastimes,  game  or 
games  whatsoever,  or  in  or  by  bearing  a  share  or  part  in 
stakes,  wagers,  or  adventures,  or  in  or  by  betting  on  the  sides 
or  hands  of  such  as  do  or  shall  play,  act,  ride,  or  run  as  afore- 
said," shall  by  fraud  win  any  money  or  valuable  thing,  shall 
forfeit  treble  the  value  of  the  money  or  thing  so  won,  half  to 
the  king  and  half  to  the  person  losing,  if  he  sue  for  the  same 
within  six  calendar  months,  and  in  his  default  to  any  person 
who  shall  sue  for  the  same  within  a  year  after  the  expiration 
of  the  said  six  months,  with  treble  costs.  ^  "  And  for  the  better 
avoiding  and  preventing  of  all  excessive  and  immoderate  play- 
ing and  gaming  for  the  time  to  come,"  the  statute  proceeds  to 
enact,  "  that  if  any  persons  shall  play  at  any  of  the- said  games, 
or  any  other  pastime,  game  or  games  whatsoever  (other  than 
with  or  for  ready  money),  or  shall  bet  on  the  sides  or  hands 
of  such  as  do  or  shall  play  thereat,  and  shall  lose  any  sum  or 
sums  of  money,  or  other  thing  or  things  so  played  for,  exceed- 
ing the  sum  of  100/.  at  any  one  time  or  meeting,  upon  ticket 
or  credit  or  otherwise,  and  shall  not  pay  down  the  same  at 
the  time  when  he  or  they  shall  so  lose  the  same,  the  party 
and  parties  who  loseth  or  shall  lose  the  said  monies  or  other 
thing' or  things  so  played  or  to  be  played  for  above  the  said 
sum  of  100/.,  shall  not  in  that  case  be  bound  or  compelled  or 

*  All  acts  giving  double  aod  treble  costs  are  pro  tanto  lepealed  by  5  &  6  Vict. 
0.97. 
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'  compellable  to  pay  or  make  good  the  same;  but  the  contract 
and  contracts  for  the  same,  and  for  every  part  thereof,  and  all 
and  singular  judgments,  statutes,  recognizances,  moitgages, 
conveyances,  assurances,  bonds,  bills,  specialties,  promises, 
covenants,  agreements,  and  other  acts,  deeds,  and  securities 
whatsoever,  which  shall  be  obtained,  made,  given,  acknow- 
ledged, or  entered  into  for  security  or  satisfaction  of  or  for  the 
same  or  any  part  thereof,  shall  be  utterly  void  and  of  none 
.eflect."  A  penalty  is  besides  imposed  on  the  winner  of  treble 
the  sum  won,  with  treble  costs.  The  provisions  of  this  statute, 
it  will  be  observed,  are  directed,  not  against  gaming  of  every 
description,  but  only  fraudulent  and  excessive  gaming ;  but 
they  were  found  insufficient  to  remedy  the  evil.  The  statute 
9  Anne  was  consequently  passed,  as  the  preamble  states,  "  for 
the  further  preventing  of  all  excessive  and  deceitful  gaming," 
because  the  laws  now  in  force  for  preventing  the  mischiefs 
which  may  happen  by  gaming  have  not  been  found  sufficient 
for  that  purpose.  The  legislature  contemplated  the  preven- 
tion of  the  same  evils  against  which  the  statute  of  Charles  was 
directed — viz.  excess  and  fraud  in  gaming,  but  adopted  more 
stringent  measures.  With  reference  to  the  first  of  these  mis- 
chiefs, there  are  two  provisions  of  importance  contained  in  the 
first  and  second  sections  of  the  act.  By  the  first  section  it  is 
enacted,  ^*  that  all  notes,  bills,  bonds,  judgments,  mortgages, 
or  other  securities  or  conveyances  whatsover,  given,  granted, 
drawn  or  entered  into  or  executed  by  any  person  or  persons 
whatsoever,  where  the  whole  or  any  part  of  the  consideration 
of  such  conveyances  or  securities  shall  be  for  any  money  or 
other  valuable  thing  whatsoever,  won  by  gaming  or  playing 
at  cards,  dice,  tables,  tennis,  bowls,  or  other  game  or  games 
whatsoever,  or  by  betting  on  the  sides  or  hands  of  such  as  do 
game  at  any  of  the  games  aforesaid,  or  for  the  reimbursing  or 
repaying  any  money  knowingly  lent  or  advanced  for  such 
gaming  or  betting  as  aforesaid,  or  lent  or  advanced  at  the 
time  and  place  of  such  play  to  any  person  or  persons  so  gaming 
or  betting  as  aforesaid,  or  that  shall  during  such  play  so  game 
and  bet,  shall  be  utterly  void,  frustrate,  and  of  none  effect, 
any  statute,  law,  or  usage  to  the  contrary  thereof  in  any  wise 
notwithstanding."  The  same  object  is  still  further  promoted 
by  the  second  section,  which  provides  **  that  any  person  or 
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persons  whatsoever  who  shall  at  any  time  or  sittings  by  playing 
at  cards,  dice,  tables,  or  other  game  or  games  whatsoever,  or 
by  betting  on  the  sides  or  hands  of  such  as  do  play  at  any  of 
the  games  aforesaid,  lose  to  any  one  or  more  person  or  persons 
so  playing  or  betting  in'  the  whole  the  sum  or  value  of  lOZ., 
and  shall  pay  or  dehver  the  same  or  any  part  thereof;  the 
person  or  persons  so  losing,  and  paying  or  delivering  the- same, 
shall  be  at  liberty  within  three  months  then  next  to  sue  for 
and  recover  the  money  or  goods  so  lost,  and  paid  of  delivered, 
or  any  part  thereof,  from  the  respective  winner  and  winners 
thereof,  with  costs  of  suit  by  action  of  debt  founded  on  this 
act/'  In  default  of  the  loser  so  suing  bona  fide  for  the  money 
lost,  a  power  is  given  to  any  person  to  proceed  against  the 
winners  for  treble  the  amount.  ^ 

Fraudulent  gaming,  which  has  been  seen  to  be  the  other 
evil  against  which  the  statutes  were  directed,  appears  to  have 
increased  to  a  considerable  extent  since  the  reign  of  Charles, 
for  the  penalties  denounced  against  it  in  the  present  statute 
are  of  the  utmost  severity.  The  5th  section  enacts,  "  That  if 
any  person  or  persons  whatsoever  do  or  shall  by  any  fraud 
or  shift,  cousenage,  circumvention,  deceit,  or  unlawful  device 
or  ill  practice  whatsoever,  in  playing  at  or  with  cards,  dice,  or 
any  the  games  aforesaid,  or  in  or  by  bearing  a  share  or  part 
in  the  stakes,  wagers  or  adventures,  or  in  or  by  betting  on  the 
sides  or  hands  of  such  as  do  or  shall  play  as  aforesaid,  win, 
obtain,  or  acquire  to  him  or  themselves,  or  to  any  other  or 
others,  any  sum  or  sums  of  money  or  other  valuable  thing  or 
things  whatsoever,  or  shall  at  any  one  time  or  sitting  win  of 
any  one  or  more  person  or  persons  whatsoever  above  the  sum 
or  value  of  lOZ.  that  then  every  person  or  persons  so  winning 
by  such  ill  practice  as  aforesaid,  or  winning  at  any  one  time  or 
sitting  above  the  said  sum  or  value  of  10/.,  and  being  convicted 
of  any  of  the  said  offences  upon  an  indictment  or  information 
to  be  exhibited  against  him  or  them  for  that  purpose,  shall 
forfeit  five  times  the  value  of  the  sum  or  sums  of  money  or 

>  This  has  been  acted  upon  in  a  recent  case,  where  an  uninlerested  person  has 
sued  for  and  recoveied  the  penalty  :  Smith  v.  Bond,  11  M.  &  W.  649,  in  which  it 
was  held,  that  when  money  lost  at  play  is  paid  by  a  check,  which  is  cashed  on  a  sub- 
sequent day  and  in  a  different  parish,  the  offence  is  committed  in  the  place  where 
the  money  is  lost  and  won. 
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other  thing  so  won  as  aforesaid^  and  in  case  of  such  ill  prac- 
tice as  aforesaid  shall  be  deemed  infamous^  and  suffer  such 
corporal  punishment  as  in  cases  of  wilful  perjury."  The  other 
clauses  of  the  act  are  immaterial  for  the  present  purpose. 

These  two  statutes  are  the  foundation  of  the  law  in  refer- 
ence to  every  kind  of  gaming  (properly  so  called).  Their 
bearing  upon  the  particular  subject  of  racing  will  be  more 
conveniently  considered  hereafter,  at  present  it  may  suffice  to 
say  that  the  general  effect  of  their  joint  operation  is  to  render 
all  securities  and,  it  would  seem,  all  contracts  for  the  pay- 
ment of  money  lost  by  gaming,  or  lent  for  the  purpose  of 
enabling  any  one  to  play,  unavailable  in  the  hands  of  the 
winners  or  lender,  whatever  be  the  amount  of  the  sum  lost.^ 
The  5  &  6  Wra.  IV.  c.  41,  providing  that  all  bills  and  secu- 
rities which  under  these  and  the  usury  statutes  would  be  void 
shall  be  taken  to  have  been  given  upon  an  illegal  considera- 
tion, has  the  effect  of  rendering  them  available  in  the  hands 
of  an  innocent  holder.  But  even  independently  of  the 
operation  of  this  later  enactment,  the  contract  was  not  abso- 
lutely void  under  the  earlier  statutes,  but  only  to  the  extent 
of  disabling  the  winner  from  compelling  the  loser  to  pay,^ 
for  if  the  contract  be  executed  and  the  loser  has  paid,  he 
capnot  recover  the  money  lost,  unless  he  proceed  within  the 
time  and  in  tlie  form  appointed  by  the  statute  of  Anne.^   The 

>  RobiQson  V.  Bland,  1  Bla.  Rep.  260;  Baijeau  v.  Walmisley,  2  Stra.  1249 ; 
Young  V.  Moore,  2  Wils.  67 ;  M'Kinnell  v.  Robinson,  3  M.  &  W.  434  3  Dainlree 
V.  Hutchinson,  10  M.  &  W.  95.  See  also  Lane  v.  Chapman,  11  A.  &c  £.  966  ; 
8«  C*  in  error,  ibid,  960.  Ii^  Applegai tb  v.  Colley,  7  Jurist,  18 ;  S.  C.  12  Law  Jour. 
Jf.  S.>  10  M.  &  W.  723,  the  Court,  after  remarking  the  want  of  uniformity  in  the 
decisions  on  this  point,  observed  that  **  the  5  &  6  Wm.  IV.  c.  41,  while  it  repeals 
80  much  of  the  statute  of  Anne  as  makes  the  securities  void,  expressly  enacts  that 
tliey  shall  be  deemed  to  have  been  given  for  an  illegal  consideration,  and  it  is  im- 
possible to  impute  to  the  legislature  an  intention  so  absurd  as  that  the  consideration 
should  be  good  and  capable  of  being  enforced,  until  some  security  is  given  for  the 
amount,  and  then,  that  by  giving  the  security,  the  consideration  should  become 
bad,  although  the  security  should  be  good.  W6  assume,  therefore,  that  at  oil 
events,  since  the  passing  of  the  5  &  6  Wm.  IV.  the  statute  of  Anne  must  be  taken 
to  avoid  ail  c<nHract9  for  money  won  at  play^'' 

»  Edwards  v.  Dick.  4  D.  &  A.  212* 
.  »  Vaughan  r.  Whitcomb,  2  N,  R.  411.    '*  In  trover  for  a  mare,  lost  upon  a 
gaming  contract,  (the  action  being  commenced  after  three  months,)  it  was  ruled 
that  the  plaintiff  was  not  entitled  to  recover,  on  account  of  the  general  invalidity 
of  the  contract,  and  by  Heath,  J.  there  is  no  substantive  clause  in  the  act  which 
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further  effect  of  this  last  mentioned  statute  may  be  stated 
generally  to  be  that^  subject  to  certain  distinctions  to  be  sub- 
sequently stated  and  discussed,  all  bets  and  wagers  on  the  result 
of  a  game  in  which  a  sum  above  10/.  is  staked  on  each  side  by 
the  parties  betting  or  playing  are  illegal^  notwithstanding  the 
game  be  legal  ;^  but  if  the  game  be  illegal,  all  bets,  what- 
ever be  the  amount,  are  void.^  The  principal  difficulty  in  all 
cases,  therefore,  is  to  ascertain  what  games  are  illegal  within 
the  meaning  of  the  act. 

The  first  statute  more  particularly  relating  to  the  subject  of 
racing  is  the  13  Geo.  II.  c.  19.  This  statute,  which  is  now 
no  longer  in  force,  haviug  been  repealed  partially  by  the 
18  Geo.  II.  c.  34,  and  entirely  by  the  3  &4  Vict.  c.  5,  car- 
ried out  the  principle  of  encouraging  the  breeding  of  horses, 
at  the  same  time  that  it  aimed  at  restraining  the  gambling 
arising  from  it.  With  this  view  it  was  provided  (sect.  1),  in 
order  as  far  as  possible  to  prevent  uninterested  persons  from 
taking  a  part,  for  the  purpose  of  gaming,  in  what  should 
be  only  a  trial  of  the  animal's  speed  and  strength,  that 
no  person  should  enter,  start  or  run  any  horse  not  bonS,  fide  his 
property,  nor  more  than  one  horse  for  the  same  prize ;  that 
(sect.  2)  every  prize  should  be  of  the  value  of  50/.  at  least. 
Horses  (sect.  3)  were  required  to  carry  certain  specified 
weights.  All  races  (sect.  4)  must  be  begun  and  finished  in 
the  same  day,  and  (sect.  5)  be  run  at  Newmarket  and  Black 
Hambleton  only.  The  entrance  money  (sect.  7)  was  to  be 
given  to  the  second  horse.  The  act,  however,  (sect.  8)  re- 
served all  gifts  previously  made  for  the  establishment  of 
prizes. 

The  18  Geo.  II.  c.  19,  by  abolishing  the  restrictions  of  the 
•  former  act  as  to  weights  and  places  at  which  races  might  be 
held,  placed  racing  on  its  present  footing  in  all  important 
points.  The  words  of  this  statute,  which  are  very  important, 
must  be  read  in  close  connection  with  the  clauses  which  it 
proposes  to  repeal  or  relax.  These,  although  no  longer  in 
force,  furnish  a  guide  to  the  understanding  of  the  existing 

avoids  the  contract,  it  only  renders  it  liable  to  be  defeated  sub  modo,  for  wbich 
purpose  the  plaintiff  must  bring  his  action  in  a  limited  time." — Evans'  note. 

>  Shillito  V.  Teed,  7  Bing.  405. 

3  Johnson  v,  Bann,  4  T.  R.  1. 
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law^  on  the  principle  that  it  is  in  some  instances  allowable  to 
call  in  aid  a  repealed  statute  for  a  collateral  purpose,  and 
some  decisions  on  the  construction  of  the  abrogated  statute 
may  still  be  available.  The  enactment  now  referred  to,  after 
reciting  the  third  section  of  the  13  Geo.  II.  relative  to  weights, 
proceeds,  "And  whereas  the  thirteen  royal  plates  of  100 
guineas  each,  annually  run  for,  as  also  the  high  prices  that 
are  constantly  given  for  horses  of  strength  and  size,  are  suf- 
ficient to  encourage  breeders  to  raise  their  cattle  to  the  utmost 
size  and  strength  possible :  be  it  therefore  enacted.  That  it 
shall  and  may  be  lawful  for  any  person  or  persons  to  run  any 
match,  or  to  start  and  run  for  any  plate,  prize,  sum  of  money, 
or  other  thing  of  the  real  and  intrinsic  value  of  50/.  or  upwards 
at  any  weights  whatsoever,  and  at  any  place  or  places  what- 
soever, without  incurring  or  being  liable  to  the  penalty  or 
penalties  in  the  said  act  of  the  13th  year  of  his  Majesty's 
reign  relating  to  weights  as  aforementioned,  and  in  the  same 
manner  as  might  have  been  done  if  the  said  act  had  never 
been  made,  anything  herein  contained  notwithstanding." 

The  legislative  provisions  on  the  subject  terminate  with  the 
recent  statute,  3  &  4  Vict.  c.  5,  which  simply  repeals  in  toto 
the  13  Geo.  II.,  and  thus  leaves  racing  to  be  governed  by  the 
combined  operation  of  the  two  gaming  acts  of  Charles  II. 
and  Anne,  as  modified  by  the  solitary  clause  of  the  18  Geo.  II. 
now  set  out,  which  itself  is  in  some  degree  explained  and 
affected,  as  has  already  been  hinted,  by  the  earlier  statute, 
and  the  decisions  that  have  fixed  its  meaning. 

Such  is  a  brief  sketch  of  the  enactments  on  the  subject. 
Considerable  diflBculty  has  arisen  in  determining  the  proper 
effect  to  be  given  to  all  the  provisions  thus  introduced  at 
various  periods  by  the  legislature,  and  altered  without  full 
consideration  of  the  various  consequences  of  the  change.  Nor 
is  it  at  all  surprising  that  this  should  be  the  case,  as  well  in 
this  matter  as  in  relation  to  many  other  subjects.  The  too 
frequent  practice  has  unfortunately  tended  towards  an  over- 
loading of  the  statute  book  with  a  variety  of  inconsistent  and 
often  altogether  contradictory  enactments,  by  passing  new  laws 
without  directly  repealing  the  old,  which  may  be  of  opposite 
effect;  or  by  repealing  former  statutes,  and  thus  bringing 
again  into  operation  other  statutes  which  these  latter  had  re* 
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pealed.  This  want  of  foresight  and  attention  has  involved 
the  law  on  many  points  in  confusion^  and  it  becomes  a  task 
of  no  common  difficulty  to  obtain  from  the  whole  mass  a  con- 
sistent and  clear  enunciation  of  what  is  actually  enacted.  On 
no  subject,  probably,  considering  the  small  number  of  pro- 
visions relating  to  it,  does  greater  inconsistency,  arising  from 
this  carelessness,  prevail  than  on  the  matter  now  under  con- 
sideration. The  same  difficulty  attaches  to  that  more  exten- 
sive branch  of  law  relating  to  gaming  in  general,  of  which  it 
forms  a  part. 

Formerly  the  tendency  of  the  courts  was  towards  an  exten- 
sion of  the  prohibitory  enactments,  and  a  corresponding  strict 
construction  of  any  relaxations  of  them.  But  in  later  times 
the  current  of  judicial  opinion,  following  the  course  of  general 
feeling,  has  taken  another  direction,  and  a  more  liberal  view 
of  the  subject  generally  prevails.  Racing  and  matters  con- 
nected with  it,  are  no  longer  regarded  in  Westminster  Hall ' 
with  an  unfavourable  eye,  and  it  is  hardly  going  too  far  to 
assert  that  some  transactions  have  been  recently  supported 
which  former  judges  would  barely  have  allowed  to  be  argued. 
The  bench  has  been  touched  by  the  sporting  predilections 
and  feelings  of  the  age. 

Under  the  influence  of  these  circumstances  the  decisions 
are,  as  might  well  be  expected,  frequently  in  conffict;  and 
there  is  scarcely  a  single  point  arising  on  the  construction  of 
the  statutes  which  can  be  considered  as  conclusively  deter- 
mined. It  is  true  that  we  are  in.  many  cases  able  to  say  of 
one  transaction  that  it  is  not  illegal,  but  we  are  not  often 
thereby  enabled  to  predicate  legality  of  another  slightly 
varying  in  its  circumstances.  In  the  present  uncertain  state 
of  the  law  on  the  subject,  it  is  hardly  possible  to  draw  any 
conclusion,  with  any  tolerable  degree  of  certainty,  as  to  the 
validity  of  a  given  transaction  connected  with  racing,  in  cases 
where  there  is  no  decision  directly  in  point.  Our  object, 
however,  at  present  is,  to  endeavour,  from  a  detailed  exami- 
nation of  the  more  important  cases,  to  gather  at  least  some 
general  conclusions  as  to  the  existing  law.  And  first,  with 
respect  to  what  hind  of  racing  is  legal. 
.  The  earlier  decisions  went  to  confine  legality  to  bon&  fide 
horse  racing  on  the  turfy  on  the  principle  that  the  13  Geo.  II. 
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permitting  races  at  Newmarket  and  Black  Hambleton  only, 
the  words  "  any  place  or  places  whatsoever,"  in  the  subse- 
quent act,  which  was  in  pari  materia,  and  merely  extended  the 
provisions  of  the  earlier  enactments,  should  be  construed  to 
mean  places  of  the  same  kind  as  those  which  were  particularly 
mentioned  in  it.  Lord  Eldon,  in  Whaley  v.  Pajot ',  said  '*  they 
can  hardly  mean  all  England."  In  that  case  a  wager  that  A.'s 
horse  would  go  from  London  to  Sittingboume  sooner  than 
B.'s  two  horses,  which  were  to  be  placed  at  any  distance  from 
each  other,  would  go  the  same  distance,  was  considered  illegal 
within  the  statute  of  Anne,  and  not  protected  by  the  subse- 
quent enactments.  The  learned  judge  now  referred  to,  after 
mentioning  the  statutes  on  the  subject,  proceeded,  "  Had 
many  contracts  founded  in  horse  racing  been  held  illegal  pre- 
vious to  these  statutes  (the  13  &  18  Geo.  IL),  it  might  be 
found  difficult  to  maintain  that  such  horse  racing  could  now  be 
deemed  legal  which  before  had  been  deemed  illegal.  But  the 
13  Geo.  IL  having  prohibited  many  species  of  horse  racing,  the 
law  seems  to  have  implied  that  such  species  of  horse  racing 
as  were  not  prohibited  by  the  statute,  by  not  being  prohibited 
became  legal.  And  the  18  Geo.  IL  having  taken  away  some 
of  the  prohibitions  and  penalties  of  the  13  Geo.  IL,  the  same 
kind  of  reasoning  se^ms  to  have  been  applied,  namely,  that 
these  species  of  racing  with  respect  to  which  certain  restric- 
tions were  taken  away  were  thereby  altogether  legalized. 
There  seems  to  be  much  ground  for  arguing  from  the  nature 
of  the  16  Car.  IL  and  9. Anne,  that  these  acts  ought  to  be 
construed  strictly,  in  order  to  enforce  the  principle  on  which 
they  are  founded,  namely,  to  prohibit  all  horse  racing,  and  that 
the  13  &  18  Geo.  IL  are,  from  their  nature,  to  be  so  construed 
as  to  encourage  the  breed  of  horses,  and  to  permit  that  species 
of  horse  racing  only  called  racing  on  the  turf.  It  is  to  be  ob- 
served that  the  13  Geo.  IL  speaks  of  entering,  placing,  starting, 
&c.,  and  that  the  expression  *  any  place  or  places  whatsoever,' 
used  in  the  18  Geo.  IL  can  hardly  mean  all  England."  On 
a  subsequent  day  his  lordship  referred  to  Ximenes  v.  Jacques*, 
in  which  a  wager  to  perform  a  certain  journey  within  a  given 
time  in  a  post-chaise  and  pair,  was  held  illegal,  stated  that 
the  judgment  of  the  Court  of  King's  Bench  in  that  case  pro- 

»  2B.&P.  51.  *  6T.  R.  499. 
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ceeded  upon  an  opinion  that  the  statutes  13  &  18  G«o.  II. 
related  to  bona  fide  horse  racing  only. 

These  remarks,  as  well  as  the  cases  which  gave  rise  to  them, 
underwent  much  discussion  in  the  recent  case  of  Bvans  v. 
Pratt/  where  they  were  considered  as  not  tenable  in  point  of 
law.  It  was  there  remarked  by  the  judges,  that  they  were  not 
required  for  the  support  of  the  decisions;  "  for  a  wager,"  Chief 
Justice  Tindal  observed,  "  that  a  single  horse  should  go  over  a 
given  distance  on  a  turnpike  road  in  less  time  than  two  other 
horses  should  peiform  the  same  distance,  each  going  a  portion  of 
it  only,  could  hardly  be  called  a  horse  race  in  the  ordinary  sense 
of  the  term ; "  and  Erskine,  J.,  said,  that  '^Ximenes  v.  Jacques 
was  clearly  not  the  case  of  a  horse  race ;  it  was  a  match  against 
time  with  a  post-chaise  and  pair;  and  Whaley  v.  Pajot  was 
not  the  case  of  a  contest  or  match  of  one  horse  against  an* 
other,  but  rather  a  trial  of  skill,  whether  the  defendant,  by 
his  superior  management  of  his  own  horse  could  accomplish  a 
certain  journey  in  less  time  than  the  same  journey  could  be 
performed  by  another  person  riding  two  horses,  placing  the 
second  at  any  distance  he  might  think  proper  from  the  point 
of  starting."  The  sound  construction  of  the  statute,  even  if 
the  narrowest  interpretation  be  put  upon  its  provisions,  and  the 
utmost  latitude  of  effect  given  to  the  prohibitions  of  the  pre- 
vious statutes,  would  seem  in  fact  to  legalize  every  species  of 
racing  which  otherwise  would  be  illegal,  in  which  two  or  more 
horses  are  matched  to  go  from  any  point  to  another  point,  for 
the  purpose  of  trying  their  speed  and  bottom.  There  is  no 
provision  which  can  by  any  obvious  mode  of  interpretation  be 
held  directly  to  confine  legal  horse  racing  to  what  is  tech« 
nically  called  the  turf.  And  since  the  repeal  of  the  13  Geo.  II. 
the  implication  which  was  supposed  to  arise  from  the  restric- 
tions imposed  by  that  statute,  has  entirely  ceased.  There 
indeed  appears  ground  for  contending  that,  even  without  the 
aid  of  the  3  &  4  Vict.  c.  5,  the  effect  of  the  18  Geo.  II.  was 
to  legalize  all  horse  racing  of  every  description,  wherever 
held.  By  its  provisions  the  earlier  act  was  pro  tanto  erased 
from  the  statute  book,  in  respect  to  any  practical  operation 
although  as  before  hinted,  it  would  afford  a  principle  of  con. 
struction  for  the  subsequent  enactment.  The  express  words 
U  Sc.  N.  R.  378 ;  S.  C.  1  DowL  N.  S.  505. 
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of  the  former  prohibited  races  of  all  kinds,  unless  conducted 
at  certain  places  and  in  a  certain  specified  manner,  words 
which  were  held  to  imply  that  all  races  so  impliedly  exempted 
were  relieved  not  only  from  penalties  under  the  act  in  which 
they  were  contained,  but  also  from  penalties  under  any  pre- 
vious act.  The  18  Geo.  II.  abolishing  these  exceptions,  must 
be  construed  according  to  the  same  principle  of  interpretation, 
and  held  to  exempt  races  which  are  allowed  to  be  run  not  only 
from  all  the  illegality  which  might  attach  to  them  by  virtue 
of  the  13  Geo.  II.,  but  also  from  any  penalties  under  all  the 
previous  statutes,  thus  practically  legalizing  all  kinds  of  horse 
racing  properly  so  called,  wherever  or  however  run,  provided 
the  stake  is  above  50Z.,  a  provision  on  which  some  remarks 
will  be  offered  in  the  sequel. 

The  recent  case  of  Evans  v.  Pratt,  already  referred  to,  in 
which  the  Court  of  Common  Pleas  adopted  a  liberal  view  of 
the  objects  of  the  statutes,  and  acted  upon  the  principle  of 
construction  just  mentioned,  is  a  most  important  case  in  re- 
ference to  this  particular  branch  of  the  subject.  There  a 
steeple  chase  '^  four  miles  across  a  country,"  was  held  legal, 
the  Court  holding  that  there  was  nothing  in  the  statutes  by 
which  legal  racing  could  only  take  place  upon  the  turf,  and 
that  therefore  the  more  enlarged  construction  must  prevail, 
which  would  authorize  any  running  between  two  or  more 
horses,  so  as  to  try  their  speed  and  strength  "  from  point  to 
point,  upon  the  surface  of  the  earth."  The  Court  could  not 
take  judicial  notice  what  constituted  a  regular  race  course.  It 
was  also  held,  that  the  clause  of  the  18  Geo.  II.  c.  34,  being 
passed  for  the  purpose  of  taking  away  restrictions  and  penalties, 
should  receive  a  liberal  exposition,  and  that  '^  the  only  fair 
and  liberal  construction  to  be  put  upon  the  statute  is  not  only 
that  a  horse  race  for  a  stake  or  plate  of  the  value  of  50Z.  may 
legally  be  run  without  any  penalty  being  incurred  by  a  non- 
compliance with  the  18  Geo.  II.  c.  19,  s.  3,  but  that  such 
race  may  be  run  at  any  other  than  the  places  mentioned  in 
the  5th  section."  *  In  accordance  with  this  decision,  Cole- 
ridge, J.,  in  the  Bail  Court,  ^  held  that  a  trotting  match  upon 
the  high  road  was  not  ill^al.  It  is  not  stated  directly  in  the 
report,  whether  the  match  was  between  two  horses,  or  only  a 

1  Per  Tiodal,  C.  J.  >  Challuid  v.  Bray,  1  Dowl.  N.  S.  783. 
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match  against  time,  but  it  appears  to  have  been  the  former,  as 
in  fact  a  match  against  time  would  be  illegal  on  the  broad 
principle  on  which  Ximenes  v.  Jacques  must  rest,  viz.  that  it 
cannot,  in  any  correctness  of  language,  be  called  a  race.  The 
learned  judge  in  that  case  seemed  to  think  that  even  such  a 
legal  trotting  match  might  be  illegal  at  common  law  if  it 
took  place  under  circumstances  which  render  it  a  nuisance ; 
but  he  would  not  presume  the  unlawfulness.  There  can,  it  is 
presumed,  be  little  doubt  that  a  race  not  held  at  a  place  spe- 
cifically appropriated  for  the  purpose,  must  be  conducted  with 
such  precautions  as  may  be  necessaiy  to  guard  against  any 
inconveniences  resulting  from  it  to  the  public ;  and  that  a 
race  at  speed  along  a  frequented  highway  is  illegal  at  common 
law,  and  is  not  affected  by  any  of  the  statutes,  and  conse- 
quently not  liable  to  the  penalties  imposed  by  them,  but  only 
to  the  ordinary  remedy  by  indictment  or  action  at  the  suit  of 
an  injured  party,  A  race,  when  so  managed  as  to  produce 
danger  or  serious  inconvenience  to  the  liege  subjects,  mani- 
festly comes  under  the  definition  of  a  nuisance,  and  although, 
as  a  race,  exempted  from  the  operation  of  any  statutory  pro- 
hibition, may  be  suppressed  by  the  adoption  of  proper  means 
under  the  former  character.  This,  perhaps,  is  the  right  prin- 
ciple by  which  Ximenes  v.  Jacques  and  Whaley  v.  Pajot 
should  be  supported,  and  which  would  extend  to  render  un- 
lawful various  descriptions  of  matches  between  horses,  which 
under  the  joint  operation  of  the  statutes  as  at  present  con- 
strued might  be  considered  legal.  The  interpretation  now 
adopted  for  their  provisions  would  manifestly  tend  to  autho- 
rize a  race  between  two  horses  along  the  streets  of  a  town, 
since  it  has  been  held  that  the  expression  '^  any  place  what- 
soever" in  the  18  Geo.  II.  means  all  England,  which  however, 
it  is  submitted,  would  be  as  manifestly  illegal  as  a  nuisance  at 
common  law.. 

It  will  be  observed  that  the  cases  now  referred  to  were  de- 
cided entirely  upon  the  construction  of  the  13  &  18  Geo.  II, 
in  connection  with  the  statutes  of  Charles  and  Anne.  A 
variety  of  decisions  have  settled  that  these  two  latter  ^cts, 
being  in  pari  materiS,,  are  to  be  taken  together,  and  conse- 
quently, that  although  racing  is  mentioned  in  the  statute  of 
Charles  only,  yet  it  is  within  the  words  •*  other  game  or  gaines** 
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in  the  latter  enactment.  ^  In  by  far  the  greater  number  there- 
foi^  of  the  cases  on  the  subject,  the  Courts  have  sought  to 
discover  what  were  the  races  which  the  legislature  intended  to 
provide  for  in  the  statutes  of  Geo.  II.,  adopting,  as  their  rule 
of  construction,  the  principle  that  all  races  were  illegal  by  the 
operation  of  the  statute  of  Anne,  except  so  far  as  they  might 
be  legalized  by  the  enabling  effect  of  subsequent  enactments. 
But  it  is  most  singular  that  no  prohibition  against  racing 
generally  is  to  be  found  either  in  that  statute  or  in  the  prior 
enactment  of  Charles.  Both  are  directed  against  fraud  and 
excess  in  gaming,  but  by  no  means  prohibit  gaming  altogether. 
The  only  words  in  either  act  which  can  by  any  possibility 
have  such  an  effect  are  to  be  found  in  the  2nd  section  of  the 
statute  of  Charles  :  "  If  any  person  or  persons  do  or  shall  by 
any  fraud,  shift,  cosenage,  circumvention,  deceit,  or  unlawful 
device  or  ill  practice  whatsoever,  in  playing  at  or  with  cards, 
dice,  tables,  bowls,  skittles,  shovel-board ;  or  in  or  by  cock 
fightings,  horse  races,  dog  matches,  foot  races,  or  other  pas- 
times, game  or  games  whatsoever,  or  in  or  by  bearing  a  share 
or  part  in  the  stakes,  wagers,  or  adventures,  or  in  or  by  betting 
on  the  sides  or  hands  of  such  as  do  or  shall  play,  act,  ride,  or 
run  as  aforesaid,  win,  obtain,  or  acquire  to  him  or  themselves, 
or  to  any  other  or  others,  any  sum  or  sums  of  money  or 
other  valuable  thing  or  things  whatsoever,"  It  has  been 
argued  that  the  words  "  by  any  fraud,"  &c.  extend  to  the  first 
paragraph  only,  and  that  the  following  clause  ought  to  be 
read  absolutely  "  or  do  or  shall  in  or  by  cock  fightings,"  &c. 
win  any  sum  of  money.  But  the  natural  construction  of  the 
clause  most  obviously  leads  to  the  conclusion  that  these  words 
were  intended  to  override  and  control  the  whole;  and  that  the 
prohibition  contained  in  the  clause  extends  only  to  such  gaming 
as  is  fraudulent.  This  opinion  is  strengthened  by  the  title  of 
the  statute,  which  professes  to  be  "  An  Act  against  deceitful, 
disorderly,  and  excessive  Gaming,"  as  well  as  by  the  words 
of  the  preamble,  which  recites  that  "  all  games  and  exercises 
should  not  be  otherwise  used  than  as  innocent  and  moderate 

>  Goodburn  v.  Manley,  2  Stra.  1159;  Clayton  v.  Jennings,  2  Bla.  Rep.  706  ; 
Blaxton  V.  Pye,  2Wils.  ,309;  Synall  v.  Longbotham,  2  Wils.  76.  See  also 
Jeffreys  v.  Welter,  1  Wils.  220  ;  Brown  v.  Berkley,  Cowp.  281  ;  Hodson  v.  Serrill, 
2  Cr.  k  M.  797  ;  S.  C.  3  Tyr.  929  ;  Evans  v.  Pratt,  4  Sc.  N.  R.  378  ;  Apple- 
garth  V.  Colley,  12  Law  Journ.  N.  S. ;  S.  C,  7  Jurist,  18 ;  10  M.  &  W.  723. 
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recreations,  and  not  as  constant  trades  and  callings  to. gain  a 
living  or  make  unlawful  advantage  by.  Moreover  the  statute 
of  Anne,  which  it  has  been  already  stated  must  be  taken 
together  with  the  provisions  of  the  other  enactment,  is  like- 
wise intituled  '*  An  Act  for  the  better  preventing  of  excessive 
and  deceitful  Gaming,"  and  contains  in  the  preamble  the  same 
words>  "  therefore  for  the  farther  preventing  of  all  excessive 
and  deceitful  gaming,  be  it  enacted."  This  construction  has 
received  the  sanction  of  the  Court  of  Exchequer  in  a  recent 
case,  *  to  which  further  reference  will  be  made.  It  was  there 
supported  by  the  reasons  here  stated,  and  by  the  additional 
consideration  that  it  would  be  absurd  to  suppose  that  the 
legislature  would  look  with  greater  jealousy  at  races  and 
sporting  of  the  like  nature  than  games  of  cards  and  dice,  the 
latter  having  been  considered  of  so  demoralizing  a  character 
as  to  give  rise  to  various  statutes  for  checking  their  progress. 
Notwithstanding  that  the  meaning  of  the  enactment  is  thus 
clear,  we  find  it  laid  down  in  nearly  every  text  book,  that  all 
racing  is  illegal  under  the  statutes  of  Charles  and  Anne,  unless 
so  far  as  these  statutes  are  affected  by  subsequent  provisions 
of  the  legislature,  as  though  all  the  games  which  are  men- 
tioned in  those  acts,  or  which  have  been  held  to  be  within 
their  spirit,  were  absolutely  prohibited.  And  it  must  be 
allowed  that  the  expressions  used  in  the  earlier  cases  by  the 
judges  give  some  support  to  this  opinion,  although  the  deci- 
sions can,  it  is  believed,  without  an  exception  be  supported 
without  having  recourse  to  this  construction,  for  if  the  bet  or 
sum  at  issue  be  above  lOZ.  the  question  does  not  arise;  nor 
was  there  any  necessity  for  the  consideration  of  it  formerly, 
when  races  for  a  less  stake  than  60Z.  were  prohibited  by  the 
express  provisions  of  the  13  Geo.  II.  s.  2.  Tliat  this  erroneous 
opinion  however  is  prevalent  may  be  gathered  from  the  ob- 
servations of  the  judges  in  Evans  v.  Pratt,  although  these 
were  not  necessary  for  the  decision  in  that  case,  which  we 
have  seen  was  given  on  quite  another  ground.  "  The  13 
Geo.  II.  c.  19,"  said  Tindal,  C.  J.,  "  having  only,  so  to  speak, 
legalized  such  matches  as  should  be  started  or  run  at  New- 
market or  Black  Hambleton,  and  the  recent  statute  of  3  &  4 
Vict.  c.  6,  having  repealed  the  13  Geo.  II.  c.  19,  so  far  as  it 

»  Applegarth  v.  Colley,  12  Law  Journ.  Rep.  N.  S. ;  S.  C.  7  Jurist,  18}  10  M.  & 
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related  to  horse  racing,  it  necessarily  follows,  that,  unless 
horse  races  be  made  legal  by  the  18  Geo.  II.  c.  34,  s.  II, 
they  must  be  altogether  illegal,  it  having  been  held  that  they 
are  illegal  games  within  the  previous  statute  of  9  Ann.  c.  14." 
The  remarks  of  the  other  judges  are  to  the  same  effect,  and 
throughout  the  case  the  legality  of  mcing  in  general  was  con- 
sidered to  depend  at  present  solely  on  the  relaxing  operation 
of  the  solitary  clause  of  the  18  Geo.  II.  Some  further  obser- 
vations on  this  point  will  occur  in  connection  with  another 
part  of  the  subject.  It  may  perhaps  turn  out  that,  practically 
speaking,  no  very  important  result  will  follow  from  the  erro- 
neous construction  here  pointed  out.  Some  judicious  remarks, 
however,  by  a  learned  writer,  which  have  been  occasioned  by 
it,  deserve  place  in  this  connection,  as  they  point  to  the  correct 
view  of  the  subject.  "  I  certainly,"  says  Evans  in  his  note  on 
these  statutes,  ''cannot  see  any  legitimate  ground  on  which  it 
should  be  held  that  the  statute  13  Geo.  II.  (the  title  and  lan- 
guage of  which  is  altogether  prohibitory)  could  be  admitted 
to  give  validity  to  contracts  which,  independently  of  those 
statutes,  would  be  considered  illegal ;  and  there  seems  to  be 
much  more  weight  in  the  argument,  that  the  express  prohibi- 
tion of  those  races,  under  particular  circumstances,  afforded 
evidence  of  their  being  considered  as  legal,  independently  of 
those  prohibitions,  although  certainly  many  acts  are  passed 
which  manifest  a  great  want  of  attention  to  the  real  purport 
and  effect  of  preceding  enactments ;  and  in  some  of  the  cases 
which  have  occurred,  the  attention  seems  to  have  been  rather 
directed  to  the  inquiry,  whether  the  statute  of  Geo.  II.  con- 
tained an  exception  to  the  prohibition  assumed  to  be  contained 
in  the  preceding  enactment,  than  to  the  question  how  far  such 
prohibitions  really  attached;  and  it  is  very  difficult  to  recon- 
cile some  of  the  cases  with  the  established  doctrine  as  to 
the  ifalidity  of  wagers  not  affected  by  particular  grounds  of 
objection." 

These  well-judged  observations  appear  equally  applicable 
in  connection  with  a  rather  more  obscure  branch  of  the  sub- 
ject, that,  viz.  which  relates  to  the  value  of  the  stake  for  which 
a  race  may  lawfully  be  run.  It  is  obvious  that  no  doubt  on 
this  question  could  possibly  arise  under  the  old  law,  the  pro- 
visions of  the  second  section  of  the  13  Geo.  II.  having,  as  has 
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been  shown,  expressly  prohibited  any  race  for  less  than  50/. 
But  the  repeal  of  that  statute  has  involved  the  point  in  con- 
sidei*al)le  difficulty,  and  the  confusion  arising  from  enactments 
being  passed  without  due  consideration  of  their  full  effect  on 
the  existing  provisions  of  earlier  statutes,  is  not  yet  cleared 
up.  \i  might  perhaps  be  contended,  with  some  appearance 
of  reason,  that  this  prohibition  is  still  impliedly  contained  in 
the  18  Geci.  II.,  notwithstanding  the  repeal  of  the  former  act. 
The  words,  "it  shall  and  may  be  lawful  to  run  iany  inatch,  or 
to  start  and  run  for  any  plate,  prize,  sum  of  money,  or  other 
thing  ^f  the  real  and  intrinsic  value  of  60/.,"  engrafted  an 
exception  on  the  then  existing  law,  and  therefore  in  reality 
introduced  new  law.  Now  the  recognized  rule  of  construction 
in  such  a  case  requires  that  affirmative  words,  limiting  a  thing 
to  be  done  ih  one  manner,  by  necessary  implication  forbid 
it 'to  be  Gone  in  any  other  manner,  although  there  are  no 
negative  words  expressly  prohibitory  of  its  being  so  dbne.^ 
Expressio  unius  exclusio  alterius.  The  application  of  this 
principle  of  interpretation  to  the  present  case,  it  ijaight  be 
argued,  leads  to  the  conclusion  that  the  clause  in  question, 
by  expressly  legalizing  certain  sorts  of  racing,  by  necessary 
implication  prohibited  those  of  every  other  description.  This 
is  the  direct  converse  to  the  argument  already  quoted  from 
Evans,  '*  tliat  the  express  prohibition  of  those  r^ces,  under 
particular  circumstances,  afforded  evidence  of  their  b^ing  con- 
sidered as  iegal,  independently  of  those  prohibitions,^*  and 
ceitainlj^  seems  as  forcible.  It  might  be  urged  that  the  In- 
tention ofthe  legislature,  in  repealing  the  13  Geo.  II.,  was  to 
leave  racing  generally  to  be  governed  by  this  solitary  clause, 
wKicii,  rendering  certain  things  Ipgal,  seems  to  imply  that  all 
other  things  of  the  same  nature  must  be  illegal.  A  contrary 
operation  however  has  been  given  to  the  existing  law  in  the 
recent  Wry  unportapt  case  br'Apptegart'li  y.  Col  ley  ,^  although 
in  an  earlier  stage  of  the  same  cause  ithe  Court  refused  to 
grant  ian  interpleader  rule^^  oh  the  ground  that  tlie  stake 
being  less  thai)  50/.|  the  race  on  which  the  .case  was  founded 
was  absolutely  illegal ;  and  as  no  reasons  are  given  for  this 

«  J2  Law  JourD,  N.  S,  Feb.  1843 ;  §.  C.  .7  Juiist,  I? ;  10  M.  &  W.  7?3., 
»  2  Dowl,  N.  S.  223. 
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first  impression^  it  may  be  concluded  that  the  opinion  of  the 
judges  at  that  time  inclined  to  the  construction  here  stated. 
The  case  itself,  which  in  several  points  possesses  some  novelty, 
deserves  particular  attention.  It  was  an  action  for  money  had 
and  received.  The  defendant  pleaded  as  to27Z.  0^.  6rf.,  parcel 
&c.;  that  a  race  over  a  fair  hunting  t^ountry,  for  a  sweepstakes 
of  two  sovereigns  each,  with  fifteen  sovereigns  added,  was  about 
to  be  run  by  and  between  the  plaintiff's  mare  and  divers  horses 
of  other  persons;  that  before  the  race,  the  sweepstakes  of  two 
sovereigns  each  and  fifteen  sovereigns  added,  being  the  prize 
for  which  the  race  was  to  be  run,  and  being  a  less  sum  than 
60/.,  was  delivered  to  the  defendant  to  abide  the  result  of  the 
race ;  that  the  plaintiff's  mare  became  the  winner,  and  that 
the  money  was  received  by  the  defendant  for  the  said  purpose, 
and  not  otherwise.  The  Court  held  that  this  plea  furnished 
no  answer  to  the  action,  for  it  disclosed  no  fact  tending  to 
show  that  the  money  was  received  to  abide  the  result  of  an 
illegal  game ;  and  expressed  an  opinion  that  the  repeal  of  the 
13  Geo.  II.  had  been  overlooked  by  the  framers  of  the  plea. 
The  point  on  which  the  decision  directly  turned  appears  to 
have  been  the  fact,  that  the  money  sought  to  be  recovered 
arose  from  two  sources,  first,  the  stakes  deposited  by  the  par- 
ties engaged  in  the  race,  and  secondly,  a  sum  of  money  given 
as  a  prize  to  be  run  for  by  some  third  person.  Since  the  repeal 
of  the  13  Geo.  IL,  it  was  observed,  there  is  nothing  whatever 
to  prevent  a  mce  for  a  sum  of  money  not  raised  by  the  parties 
themselves,  which  is  in  truth  not  a  bet,  but  given  by  way  of 
prize  by  a  third  person ;  and  as  part  of  the  money  deposited 
with  the  defendant  consisted  of  money  so  given,  to  which  the 
plaintiff  was  clearly  entitled,  the  plea  was  bad,  as  attempting 
to  cover  too  much. 

The  judgment  however  in  that  case  laid  down  various  im- 
portant positions  as  to  the  legality  of  such  transactions  in 
general,  which  were  to  some  extent  necessary  for  the  decision. 
Adopting  the  construction  of  the  prohibitory  enactments,  which 
has  been  contended  for  in  the  course  of  these  remarks,  and 
stating  that  the  race  in  question,  not  being  tainted  either  by 
fraud  or  excess,  was  not  within  the  statute  of  Charles  ;  the 
Court  proceeds  to  consider  the  question,  whether  "  the  con- 
tract which  the  plaintiff  is  here  seeking  to  enforce  is  a  contract 

VOL.  XXXI.    NO.  LXm.  G      * 
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for  the  payment  of  money  lost  at  play,  within  the  true  intent 
and  meaning  of  the  1st  section  of  the  statute  of  Anne."     [It 
has  been  already  stated  that  the  construction  put  upon  the 
statute  of  Anne  in  this  case  assumes  all  contracts  for  money 
lost  at  play  to  be  void.]    The  opinion  expressed  on  this  point 
is  remarkable  and  somet^hat  novel.     '^We  think  it  is  not 
within  the  statute.     One  great  object  of  the  two  statutes, 
^    and  both  of  them  must  be  construed  together,  was  to  pre- 
vent gaming  on  credit  or  ticket,  and  to  confine  parties  play- 
ing to  such  sums  as  they  should  pay  down  at  the  time  of 
play.     Now  we  are  of  opinion  that  money  deposited  in  the 
hands  of  a  stakeholder,  before  the  game  is  played  or  a  race 
Is  run,  to  be  handed  over  to  the  winner,  is  precisely  that  sort 
of  transaction  which  the  legislature  meant  to  encourage  and 
not  prohibit,  supposing  the  parties  were  to  be  engaged  in 
play  at  all.     It  is  in  no  fair  sense  gaming  on  credit  or  ticket. 
It  is  in  truth  the  only  sort  of  gaming  for  ready  money  of 
which  the  nature  of  the  case  admits.     The  legislature  most 
wisely  thought  they  might,  with  comparative  safety,  trust  per- 
sons to  play  for  money,  if  payment  of  all  losses  were  made 
at  the  time  and  on  the  spot,  and  could  not  be  deferred  to  a 
future  occasion.    The  deposit  with  the  stakeholder  is  ready 
money  paid  in  the  strictest  sense ;  the  parties  part  with  their 
money  before  the  game  begins;  the  stakeholder  holds  as  the 
agent  for  the  winner,  and  when  the  winner  is  ascertained  by 
tlie  result  of  the  game,  he  has  a  right  to  treat  the  stake- 
holder as  having  got  into  his  hand  money  of  which,  in  the 
result  of  the  transaction,  he  turns  out  to  be  the  winner.     The 
case  appears  to  be  out  of  the  mischief  which  this  branch  of 
the  statute  was  intended  to  remedy."    This  reasoning  goes 
very  far,  and,  it  is  conceived,  can  hardly  be  supported  to  the 
fullest  extent  of  the  doctrine  here  maintained.     It  may  be 
contended  that  the  legislature  cannot  be  supposed  to  have 
committed  such  a  practical  absurdity  as  to  render  the  legality 
of  any  game  to  depend  on  the  apparently  immaterial  circum- 
stance of  the  stake  played  for  having  been  placed  in  the  hands 
of  a  third  party  previous  to  the  commencement  of  the  game. 
It  is  difficult  to  perceive  what  real  difference  can  exist  in  the 
substantial  result,  from  money  being  paid  before  instead  of 
after  the  decision  of  the  event  on  which  it  is  staked.     The. 
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money  lost  is  in  both  cases  lost  by  *' playing  at  a  game." 
Can  it  in  reason  be  maintained  that  a  wager  on  a  game^  which 
would  be  illegal,  as  coming  within  the  provisions  of  the  statutes 
of  Charles  and  Anne,  such  as  the  event  of  a  prize  fight*  or  a 
coursing  match,^  may  be  rendered  legal  by  the  agreement  of  the 
parties  to  place  the  money  in  the  hands  of  a  stakeholder  before 
the  event  has  been  decided  ?  yet  such  seems  the  necessary  con- 
clusion from  the  position  in  question.  A  further  argument 
against  this  construction  may  be  derived  from  the  language  of 
the  statutes,  the  most  natural  interpretation  of  which,  it  is  sub- 
mitted, shows  with  considerable  certainty  the  meaning  of  the 
legislature.  The  words  on  which  it  is  founded  are  fouiid  in  the 
statute  of  Charles  only,  and  although  this  act  is  to  be  construed 
together  with  the  subsequent  enactment,  yet  it  seems  to  be 
carrying  the  principle  too  far,  if  it  is  extended  so  as  to  autho- 
rize the  introduction  of  words  contained  in  the  one  into  the 
other,  from  which  they  seem  to  have  been  purposely  omitted. 
The  earlier  statute  enacts  that  if  any  person  or  persons  shall 
lose  more  than  £100  "  at  any  one  time  or  meeting  2«pon  ticket y 
credit  or  otherwise^  and  shall  not  pay  down  the  same  at  the 
time  when  he  or  they  shall  so  lose  the  same,'*  the  party  or  par- 
ties losing  shall  not  be  bound  to  pay  the  same,  and  makes 
void  all  contracts  and  securities  for  the  money  so  lost.  The 
words  in  italics  are  omitted  both  from  the  Ist  and  2nd  sec- 
tions of  the  statute  of  Anne.  The  sound  construction  of  the 
latter  act  would  rather  seem  to  require  that  the  phrase  should 
be  considered  as  intentionally  left  out  by  its  framers,  to  pre- 
vent more  effectually  the  mischiefs  arising  from  excessive 
gaming,  for  which  purpose  the  former  act  had  been  found  in- 
sufficient, than  that  it  should  be  introduced  with  a  view  to 
complete  the  supposed  sense.  The  2nd  section  in  particular, 
which  is  in  this  respect  of  most  importance,  leads  to  this  con- 
clusion. "  If  any  person  or  persons  whatsoever,  who  shall  at 
any  time  or  sitting,  by  playing  at  cards,  &c.,  or  by  betting  on  the 
sides,  &c.,  lose  to  any  one  or  more  person  or  persons  so  play- 
ing or  betting  in  the  whole  the  sum  or  value  of  lOZ.,  and  shall 
pay  or  deliver  the  same  or  any  part  thereof,  the  person  or  per- 
sons so  losing  and  paying  or  delivering  the  same  shall  be  at 

1  Cotton  V.  Thurland,  6  T.  11.  405;  Hunt  v.  Bell,  1  Bing.  1. 
»  Daintree  v.  Hutchinson,  10  M.  &  W,  95. 
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liberty  within  three  monthfi  then  nent  to  sue  for  aodcreeover 
the  iDopey  or  goods  so  lost  and  paid  or  deliveredj  or.any  |Mirt 
thereof;  from  the  respective  winnei*  and  winners  thereof/'  The 
expreHsion,  it  wilt  be  observed,  is  perfectly  imqtialified ;  -bo 
limitatibn  as  to  the*  manner  of  losings  but  an  abeolate  declara- 
tion is  given  of  the  illegality  of  the  transa)ction  when  the  mcuney 
lost  at  otie  timef  exceeds  10/. ;  the  obvious  meaning  beings  that 
gaming  fpr  a  higlier  amount,  even  for  ready  money,  shall  be 
void,  while  «i/ gaming  otherwise  than  for  ready  money  is  for- 
bidden by  the  1st  section,  according  to  the  enlarged  construc- 
tion which  is  now  generally  adopted  and  insisted  upon  in  this 
Very  case.  The  two  clauses  relate  to  different  things,  and  are 
perfectly  intelligible  when  so  distinguished,  but  much  confu- 
sibn  arises  when  the  second,  relating  to  ready  money  transac- 
tions only,  is  extended  by  the  introduction  of  foreign  matter, 
to  comprehend  gaming  upon  credit.  It  becomes  indeed  ex- 
tremely difficult  to  assign  any  intelligible  meaning  to  tbe  fiffit 
section,  which  declares  that  all  securities,  and  (as  has  been 
seen)  alt  contracts  for  the  payment  of  money  lost -at  gaming, 
shall  be  absolutely  void,  if  it  is  held  that  persons  may  lo^  to 
the  amount  of  10/.  upon  credit,  in  other  words,  may  enter  into 
ii  contract  to  pay  that  ataiount  which  is  yet  in  another  part -of 
the  same  statute  declared  illegal.  The  natural  conclusion,  it  is 
conceived,  would  be,  that  the  legislature,  finding  that  the  per- 
mission to  play  for  credit  to  the  amount  of  100/.,  and  for 
ready  money  for  any  sum,  opened  too  wide  a  fields  determined 
to  adopt  the  more  stringent  measures  of  forbidding  all  pky  for 
credit  (which  had  probably  been  found  to  produce  the  most 
lamentable  effects  by  the  frequent  encumbei4ng  of  estates  to 
■which  it  gavie  rise),*  mid  Hmiting  legal  gaming  to  a  stake  of 
10/.,  and  that  for  ready  money  only.  This  clearly  is  the 
meaning  of  the  later  statute,  taken  by  itself,  and  it  is  con- 
ceived that  the  interpolation  of  the  words  in  question^  instead 
of  candying  out^  ratlier  directly  bontradict  the  plain  expressions 
as  well  as  the  spirit  of  the  enactment.  Lastly,  if  the  doctrine 
now  commented  upon  is  to  be  considered  law,  it  will  be  ex- 
tremely difficult  to  reconcile  with  it  that  numerous  cl^ss  of 
cases,  of  which  Cotton  v.  Thurland^  is  the  first,  and  which  have 
taken  a  distinction  between  an  action  against  a  stakeholder  and 

^  See  the  conclusion  of  the  1st  section.  ^  5  T.  R.  405, 
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anaetionagaifiBt  the  other  contracting  party,  laying  down  the 
•rale  that  moD^  deposited  in  the  hAnds  of  a  third  party  to 
tawait  ihft  iresult  of  an  illegal  game-  may  be  >  recovered  even 
after  the  eweiat  has  taken  plafce^  but  before  it  has  beeo  paid 
-ovsir  to  the  wiiUier,^  The  prineiple  on  which  these  decisions 
rest'tS'shartly  the  difference  between  contracts  executory  and 
e^e<^uted.  In  the  case  of  parties  entering  into  an  illegal  con- 
tract (and  it  is  allowed  that  a  wager  above  lOi.  upon  cr^it 
would/be  of  that  character),  it  is  in  the  power  of  either  party 
to  retract  as  long  as  the  contract  is  not  executed,  i.  e*  un<al 
the  money  is  actually  paid  over.-  If  the  stakeholder  is  to  be 
considered  as  the  agent  of  the  winner,  the  moment  that  the 
evieot  has.  taken  place  the  money  is  virtually  in  the  latter's 
possession,  and  the  transitm  is  coaapleted :  yetin  some  of  the 
cases  here-referred  to  it  has  been  held  that  the  money  might 
be  l«covered  even  after  it  has  been  actually  paid  over,  if  the 
JQ^er  has  givea  notice  to  the  holder  not  to  pay.  The  contract 
is  jjiot  to  be  deemed  executed  by  the  simple  deciaion  of*  the 
e.vent  on  which  it  was  staked,  but  by  the  payment  of  the  stakes 
either  actaally  or  impliedly  authorized  by  the  loser;  in  other 
■words,  tlie  holder  until  then  is  the  agent  of  both  parties,  ai¥i 
is  liable  ta  both  for  their  respective  shares.  But  according  to 
the  (jloctrine  in  question,:  on  the  decision  of  the  event  the  win- 
ner is  entitled  to  eonsider  the  whole  of  the  nK»iey  in  the  ha«ds 
of  the  holder  as  money  received  to  his  use,  so  that  the  latter 
joaayi  thi?ough  no  default  of  his  own,  be  liable  to  an  action  at 
the  suit  of  both  parties,  if  the  loser  at  any  time  before  actual 
; payment  ex^presses  his  disse&t  fro6i  sach.  payment*'  Fol*  this 
reason  it  is  subt»itted,.but  with  great  diffidence,  thM  tb&eon- 
:stFUction  put  upon  the  statute  by  tlie  Court  ^f  Exchequer  on 
this'point  is  not  tenable, 

..  Another  point  of  consideraWe.importaBlceMin  Irefereaee  to 
lhi&  bmnch  of  the  subject  fwasdiscu^sedy  but  m>t  difectly 
decided  in  l:hie  same  case;  r.To  render-  gaming  illegal  uu<ler 
the  s^coiaid  sectbn  bf  the  statute  oFAnne^and  OonfieKltiently 
make  thewinneffliableto-tbe  peiiatty  imposed  by  sect  ion  fim, 

'     *"  Smith  V.  Bickrtiore,  4'  Taunti  474' ;  'feale  t.  tTarlwright,  7  Price,  540'.  •  ttbwson 
VjHkib«ok,  8  T.  R.57&;  Tenant  vvfitlkir,  I  B.  U  P.  3 >  FlUniiiftrT' K'vssdiviliid. 
290  ;,.B^^^  V,  Kiogsman,  1  B»  ^  A^  ^%y  Hasiekiw  ir.Ja/cksf>9,f$  J^*  ^  p.  Vll. 
'  Hastelow  v.  Jackson,  8  B.  &  C.  221  ;  and  see  Lowty  v.  Bourdieu,  Doug.  468  \ 
TappendoD  y.  Randall,  2  B.  &  P.  467 ;  Aubert  v.  Walah^  d  llannl.  277^ 
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is  it  sufficient  that  the  money  v^on  should  in  the  aggregate 
amount  to  more  than  10/.,  or  is  it  necessary  that  there  should 
also  be  a  loser  of  a  corresponding  sum?  The  Court  intimated  a 
strong  opinion  that  to  constitute  the  gaming  illegal  under  these 
sections,  there  must  have  been  a  sum  of  more  than  10/.  lost 
by  one  individual.  '^  Considering  the  highly  penal  nature  of  tbe 
.(5th)  clause,  and  looking  at  the  previous  enactment  in  secticm 
two,  in  favour  of  the  loser  of  10/.,  and  a  similar  provision  in 
the  statute  of  Car.  II.,  we  think  it  very  doubtful  whether  any 
person  has  incurred  the  penalty  imposed  upon  a  winner,  when 
there  is  not  a  corresponding  loser  to  the  requisite  amount." 
This,  it  must  be  conceded,  is  a  very  liberal  construction  of  the 
enactment,  and  seems  to  have  been  adopted  from  a  considera- 
tion of  the  many  inconveniences  which  would  in  modern  times 
result  from  a  strict  adherence  to  the  letter  of  the  statute,  and 
if  sound  is  certainly  most  agreeable  to  the  strict  justice  of 
the  c^se.  But  it  seems  doubtful  whether  it  does  not  strain 
thQ  words  too  much,  especially  when  it  is  considered  that  tbe 
intention  of  the  legislature  was  further  declared  in  a  subse- 
quent act,^  for  '^  Explaining,  amending,  and  making  more 
effectual  the  Laws  in  being  to  prevent  excessive  and  deceitful 
Graming,''  which  provides  (sect.  6)  "  that  if  any  person  shall 
win  or  lose  at  play,  or  by  betting,  at  any  one  time,  the  sum  or 
value  of  10/.,  or  within  the  space  of  twenty-four  hours,  the 
sum  or  value  of  20/.,  such  person  shall  be  liable  to  be  in- 
dicted for  such  offence  within  six  months  after  it  is  committed, 
either  before  his  Majesty's  justices  of  the  King's  Bench, 
assize,  gaol  delivery,  or  grand  sessions,  and  being  thereof 
legally  convicted  shall  be  fined  five  times  the  value  of  the 
sum  so  won  or  lost,''  This  clause  is  in  pari  materia  with  the 
former,  and  extends  its  provisions  to  the  winner  of  20/.  within 
a  given  period,  although  the  money  be  not,  as  was  previously 
requisite,  won  **  at  one  time  or  sitting,"  as  well  as  to  the 
loser  of  10/.,  who  under  the  former  act  was  not  affected  with 
any  penalty  whatever.  In  so  far  as  it  throws  light  upon  the 
probable  meaning  of  the  former  enactment,  it  certainly  ap- 
pears adverse  to  the  interpretation  of  the  Court  of  Exchequer. 
Perhaps  the  best  argument  in  its  favour,  in  addition  to  those 

^  18  Geo.  II.  c.  34. 
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mentioned  in  the  judgment,  will  be  derived  from  the  inconsis* 
tent  and  self-contradictory  effects  the  contrary  construction 
would  give  to  the  statute.  It  is  hardly  possible  to  suppose 
that  the  kgislatare  intended  to  punish  a  man  for  doing  an  act 
which  yet  he  was  sdlowed  to  do  by  another  clause,  to  say,  in 
effect,  in  one  secticHs,  that  if  he  did  not  win  more  than  lOL  from 
any  one  persim  he  might  keep  all  that  he  had  won,  however 
large  the  amount,  and  in  another  to  inflict  a  penalty  of  five 
times  the  value  on  him  for  so  doing.  Besides,  if  the  separais 
contracts  be  legal,  that  is,  if  a  man  win  of  several  persons  small 
sums  individually  less  than  10/.,  it  seems  absurd  that  these 
shall  collectively  make  one  illegal  contract,  the  entering  into 
which  shall  make  him  liable  to  the  forfeiture  of  a  very  large 
sum.  The  questiom  is  cme  of  some  nicety,  and  will  most  pro* 
bably  shortly  be  settled  by  a  direct  judicial  decision,  for  it  is 
likely  to  be  of  frequent  occurrence  from  the  number  of  country 
races  in  which  the  single  stake  is  of  small  value.  There 
seems  very  little  doubt  but  that  on  this  point,  as  well  as  with 
reference  to  the  subject  of  gaming  generally,  the  interference 
of  the  legislature  will  soon  be  necessary  to  arrange  the 
varying  enactments  now  in  existence,  and  settle  the  many 
doubts  arising  upon  their  construction.  It  is  to  be  hoped 
that  some  little  attention  will  in  such  an  event  be  paid  to  the 
effect  of  pluvious  statutes,  and  the  consequences  of  repealing 
their  provisions,  without  providing  for  the  altered  operation  of 
other  statutes  to  which  they  refer,  and  which  relate  to  the 
same  subjects.  The  last  act  on  this  point,  professing  to  be 
remedial,  has  increased  the  disease  under  another  form,  and 
has  involved  the  whole  matter  in  even  more  confusion  than 
before : — 

"  And  by  decision  worse  embroiled  the  fray.** 

The  preceding  remarks  have  especial  reference  to  stakes  or 
wagers  made  by  the  owners  of  horses  starting  for  them  as  a 
prize,  and  regard  only  incidentally  wagers  made  by  unin- 
terested parties,  bets  properly  so  called.  The  law  on  this 
point  is  indeed  substantially  the  same  as  that  which  has  been 
already  discussed.  But  a  few  additional  observations  on  this 
head  seem  necessary. 

The  legal  validity  or  invalidity  of  bets,  then,  on  the  event  of 
horse-races  between  horses  belonging  to  third  parties,  depends 
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entirely  on  ih^  two  gaosing  acts,  so  often /refei*red*'laiii  the 
Goume  of  these  remarke,  ptrtteolarly  on  the  second  section' of 
S^Ann.  c.  14,  which  has  been  before  quoted  in  connecffoa 
with  the  other  braneh  of  the  subject*  The  words  ivhich  ait 
important,  of  that  claute,  ate  ^s  fellows:  ''any  person  or 
persons  whatsoever^  who  shall  at  any  time  or  sitting,  by  pla^ 
ing  at  cards,  dice  tables,  or  otlier<game  or  gafoies  whatisoever, 
or  by  beiting  oi^  the  sides  or  hands  of  6uch  as  do  pkiy  nt  mty 
of  the  games  nforesaidy  lose.  to.  any  one  or  more  per^voii  or 
persons  so  playing.or  beliing,  in  the  whole,  the  sum  or  value  of 
10/.,  anddhallpny  or  deliver  the  same,  or  any  part  thereof/ %he 
peraonor  persons  so  losing  and  paying,  or  delivering  the  same, 
shall,  be  at  liberty  within  three  months  then  next  to  sue  fdr 
and  recover  the  money  ot*  goods  so. lost  and  paid^ordcAit^red, 
or  any  part  thereof^  from  tlte  respective  winner  or  ^inneris 
thereof,  with  costs  of  suits,  by  action  of  debt,  founded  Upon 
this,  statute, "  The  penalties  imposed  by  the  sixth  section 
also  apply*  It  has  been  stated  that  racing  is  a  game  WiAm 
this  clause;  but  a  distinction  has  been  taken  between  b^is  Slid 
matches,  ViXider  thie  repealed  act  of  the  13  Geo.  II.  whith  is 
still  binding*^  Although  running  a  horse  for  60/.  is  )egal>  a 
bet  of  the  same  amount  is  not  so,  as  snatch  a  transaction  is' n6t 
excepted  from  the  statute  of  Ann.  The  only  question  tibkre- 
fore,  where  tbe>  money  lost  by  beitikg  at  a  game  ii^  4esd  than 
10/.,  is  whether  the  game  be  legal  within  the  meaning  of  the 
act;  if  it  exceed  that  amount,  the  legality  of  the  game  is  itd-^ 
xnaterietl,.and  the  bet  is,  under  all  eircumstances,  absolutely 
void.  .The  statute  however  must  beconstrosd  sti'tcily,  and  if 
the  mon^y  is  won  and  lost  in  any  way  but  by  playing  or  bet* 
ting  on  the  sides,  of  those  who  do  pilay,  it  is  recoverable"  by 
the  winners^  Qotwilihstanding  it  amounts  to  more  than'  10/., 
provided  it  does  not  affect  public  policy,^  or  lead' to  any  kind 
of  indecent^  or  iuiproper^  in<)uirjes. 

(  CoQAor  V.  Quick,  eked  by  Alton  J.  in  2  Bla.  Kep.  708. 

«  Allen  V.  Hearne,  1  T.  R.  66  y  Hariley  v.  Price,  10  East,  22  ;  HttWH  v.  Lee* 
SOD,  1  H.Bl.  43;  Hawkins  v.  Guerss,  12  East,  247;  Ditchburn  v.  GoldsmUb^ 
4  Carap.  152. 

^  Dacoita  v.  Jones,  Cowp.  729 ;  Roebuck  v.  Haitrmerton,  Ibid.  737,  relating  (o 
wagers  on  ibe  sex  of  the  Chevalier  D'Eon. 

*  AtherfoW  v.  Beard.  2  T.  R,  610;  Shirley  v.  Sankey,  2  B.  &  P.  130, 
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Itjs  ndedledSAvnitb  reference  to  tbid  question  to  go  thvenigh 
Itb^i^tborttiie&jon  .i/vagers  inigeneral,  i^bioh  for  the  Ikioet  part 
t^ye  wly.a  disitani  beanog  upon  it.  An  attempt  was  mtttfe  M 
Ford  v*  JEUfott^  to  bring  bets  uport  •  siinple  ftcU  or  eviefBitB 
witbmtbe  ^^tatiite  14  Geo-.  ILL  c.  48^  pr6bi1)itifig  gambliiilg 
HieufaDCes  %  parties  who- haveiito  iiiterest ;  bot  the  OOQtt 
be)d  its  provisioqs  not  applicable ;  anda^-sneb  h&f^  are  mii 
u^Uhia  tbeN  statute  of  Anne,  they  are  TaHd/^feveu^  if  Hfoouoting 
to  BM>«e.  tlian  10/.  Thu&^  a  w^ager  of  60/;  on  the  ev^nt  bP  a 
uraee  already  run:  is  veeoveiiable,  it  being  a  wagdr;  not  ott  the 
gfliaie^i>ut(]ratheL\;ontb&  accuracy  of  the  itiforinatidn  of  tbe 
pf^tiesjrespecttngit.  It  is/not'pix)perly  a  bet  on  thef  r^&olt  of 
a.race,  and  tbenelbre  falb  wkhin  the  c)a9&  of  Wagers  \^1iidi 
are^aot  contrary  to  tbe  policy  of  the  common  latv,  or  pto- 
liibited  by  statute.  >  It  wcmld  seem,  l>6wieyery-lh£ll  thid  is  the 
ooJ^y  mode  jn,  wbida  a  bet  above  lG/»  can  be  legal,  if  ^elaitittg 
tOi a  hor^erace^  All  other  betttng on  ^subjects  thaft  have  t>e- 
ll^l<Ql^e>to,ithe  spoirt  must  be  either  «  '^<  playing  or 'b6tl;iing  on 
$bfj  '.aides  vo£  jsiioh  ^&  do-  play,"  The  -observation©  already 
msude  on  .taciog  irl  pavtieuiar  will  tdnd  {to  shHDW  What  mces^  at^ 
l^S^h >wd,  consequently,  iwhat  bets:  *  may^  lawfully  be^  iadde. 
Any  fuffther4%marks>o«i^  this  head  are  therefore 'Ut%neeiefsi^ry;' 
r'Ubergeaeraj)  rebult  on  these  inq^iiries  on-thd  ^subject  tiiay  be 
briefly  aammed*  up*  as  follow*  :— Air  descriptkftis '  of  •  radttg, 
wbioh  really  jsjre  trials  of 'Speed  and  bottom] 'are<^gd4,ift  what- 
c^yjerxpteee  and  ►manner  thfey  may  be  ruiiy  provided  ibkhf  ate 
^onda^d  so  as  notsto  becomea'  nutsafic^.  ^This)  willy  as  <k 
^eJW*  ^>act(tde'aU  matobes  t^insttime,^  and  i^ver^  -  kind -of 
matcb  which*  i|5  not  a  rrnining' between'  Iwa  or  'm0re^  bors^ 
ftvjHkpgiftt  to  pointy  if  the  stakC' be  abovd  the  amooiift  aliowed 
bythe^tat,  9  An«e,c*  14,  l(  the' priiefee^^beJovir  that  ifeluis, 
therte  is  nothing  in  any  of. the  statate*  td'i^ndrir  'ev<ett  th^e 
illegal;  and  they  are  perfectly  lawful,  wbett ' conducted  pro- 
perly, at  common  law.  With  reference  again  to  the  required 
value  of  the  prizey  races  which  come  within  the  definitiou 
above  given,  and  are  consdqu^iltiy  in  their  nature  legal,  inay 
be  run  for  any  sum  amounting  to  or  exceeding  60i.  by  the 
express  provision  of  the  18  Geo.  II.  c.  34.    And  it  appeats  to 

»  3  T.  Bi.  69a.  8  Pugh  V.  Jenkins,  I  Q.  B.  631. 
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be  immaterial  in  what  manner  the  sum  is  raised^  provided  it 
amounts  in  the  aggregate  to  the  required  value.  Therefore^  a 
match  for  26/.  a-side  is  legale  although,  in  correctness^  not  60/. 
but  26/.  only  is  run  for.^  This  role,  though  it  has  been  not 
unreasonably  objected  to,  is  well  established.^  If  the  total 
amount  is  less  than  6M.  a  distinction  must  be  taken  between 
money  given  as  a  prise  to  be  run  for  by  a  third  person,  aod 
stakes  made  by  the  contending  parties  themselves*  The  foraier 
may  lawfully  be  run  for  since  the  repeal  of  the  13  Geo.  IL> 
whatever  be  the  vcdue ;  with  respect  to  the  latter  there  is  some 
slight  difficulty.  Bat  the  correct  rule  seems  to  establish  that 
if  the  subscriptions  in  the  whole  amount  to  60/«  the  race  is  ex** 
pressly  legalised  by  the  18  Geo.  II.;  and  if  the  money  run 
f<»*  is  less  tha«i  that  sum,  but  is  an  aggregate  of  stakes  each 
less  than  10/.,  the  race  is  yet  lawful,  for  it  does  not  come 
within  the  prohibitions  of  the  statute  of  Anne.  This  b^t  por^ 
tion  of  the  rule  must  be  taken  subject  to  the  doubts  before 
thrown  out  with  respect  to  the  construction  of  the  act  on  wMch 
it  rests.  But  if  the  aggregate  amount  is  less  than  60/.  and  the 
individual  subscriptions  are  n^ore  than  10/.,  the  race  will,  m 
that  case,  be,  it  is  conceived,  illegal.  And  if  the  doctrine  of 
the  Court  of  Exchequer  be  correct,  this  peculiar  state  of  civ- 
cumstances  is  the  only  condition  under  which  a  race,  lawful 
in  its  nature,  can  become  illegal,  and,  therefore,  the  only  case 
in  which  bets  under  10/.  on  the  result  will  be  void. 

These  remarks  might  be  well  concluded  here,  but  a  fbwobr 
servations  may  be  conveniently  added  on  the  legal  position— 
the  duties  and  liabilities  of  a  stakeholder ;  especially  as  some 
points  connected  therewith  have  incidentally  occurred  to  oair 
notice.  In  Eltham  v.  King^man^  it  was  suggested  that  there 
was  an  analogy  between  his  situation  and  that  of  an  arbitrator, 
but  this  has  been  very  properly  repudiated,^  for  it  does  not 
appear  that  his  authority  is  in  all  cases  countermandable. 
Here,  again,  the  distinction  between  wages  of  a  legal  and 
those  of  an  illegal  nature  must  be  attended  to.  In  the  case 
of  the  former,  it  is  clear  that  the  money  deposited  cannot  be 
recovered  after  the  decision  has  been  made  or  the  event  taken 
place,  with  respect  to  which  it  was  staked,  if  no  attempt  has 

'  Bidmead  v.  Gale,  4  Burr.  2432.    '  Challand  v.  Bray,  1  Dowl.  (N.  S.)  783. 
>  1  B.  &  A.  683.  «  Manyat  y.  Broderick^  2  M.  &  W.  369. 
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been  made  to  rescind  the  contract  previously.^  A  party  must 
not  be  allowed  to  take  his  chance  of  winning  and  afterwards 
turn  round  and  secure  hioiself  from  all  loss.  Nor,  as  it  seems, 
both  frcmi  reason  and  authority,  can  he  recover  his  stake  from 
the  holder's  hands,  even  if  he  demand  it  before  the  event  has 
taken  place,  inasmuch  as  the  agreement  is  that  the  money 
shall  abide  the  event,  and  it  cannot  be  rescinded  except  by 
mutual  consent.^  .  Until  the  wager  has  been  decided,  the 
stakeholder  is  the  agent,  or,  more  properly,  the  trustee  of  both 
parties ;  after  the  decision  he  becomes  the  agent  of  and  liable 
to  the  winner  alone.  The  money  in  his  hands  belongs  to  the 
winner,  and  the  parties  having  contracted  to  leave  their  re- 
spective shares  in  his  possession  until  it  can  be  determined 
who  is  the  winner,  he  is  entitled  to  hold  them  against  either 
party  before  that  period  arrives.  If  the  contract  be  rescinded 
in  the  manner  it  was  entered  into,  viz.  by  mutual  consent,  the 
question  of  course  falls  to  the  ground.  But  if  the  wager  be 
illegal,  distinctions  of  greater  nicety  arise.  If  the  contract  is 
completely  executed,  i.  e.,  if  the  stakeholder  has  paid  over  the 
money  to  the  winner  without  notice  or  dispute,  the  loser  can 
maintain  no  action  to  recover  it.  The  stakeholder  is  functus 
officio,  and  as  both  parties  are  equally  criminal,  in  pari  de* 
Ucto  potior  est  conditio  defendentis,^  If  it  be  not  executed, 
it  may  remain  either  entirely  or  partially  executory  ;  the  event 
may  not  have  taken  place,  or  it  may  have  taken  place,  but  tl^e 
money  not  have  been  paid  over.  In  either  case  it  is  compe- 
tent to  either  party  to  retract  and  recover  his  stake  at  any 
time.^  And  if  the  holder  pay  over  the  money  to  the  winner 
after  notice  from  the  other  party  not  to  do  so,  he  pays  in  his 
own  wrong,  and  is  liable  notwithstanding.^  The  contract  is  not 

*  Brandon  V.  Hibbert,  4  Camp.  37  ;  Poland  v.  CoUeU,  4  Camp.  157. 

*  Marryatt  v.  Broderick,  2  M.  &  W.  369. 

3  Cotton  V.  Thurland,  5  T.  R.  405  ;  Smith  v.  Bickmore,  4  Taunt.  474  ;  Bate  v. 
Cartwright,  7  Price,  540  ;  Howson  v.  Hancock,  8  T.  R.  575  ;  Hastelow  v.  Jack" 
800,  8  B.  &  C.  221.  Lacaussade  v.  White,  7  T.  R.  535,  seems,  indeed,  opposed  to 
this  position.  But  this  case  either  proceeded  on  a  mistaken  belief  that  the  action 
was  against  the  stakeholder,  or  is  overruled  by  subsequent  decisions.  See  the  cases 
above  referred  to,  and  Vandyck  v.  Hewitt,  I  East,  98;  Williams  v.  Hedley,  8  East, 
382,  n. ;  Aubert  v.  Walsh,  3  TaunU  284. 

*  Cotton  V.  Thailand,  and  the  cases  above  cited. 

*  Hastelow  V.  Jackson,  8  B.  &  C.  221 ;  Hodson  v.  Terrill,  1  C.  &  M.  797. 
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ooDjaidereJcT  completely' executed  «ii>til  the  payment  has  beed 
Knadewithout  any  ofajection^  and  asrlong^ad  it  resmains  execti^ 
lory^  the  law,  with  a  tvaew  to  preyenf;  the  completion  bf  an-  iikrgai 
transaction,  allows  either  party  to  ]«0itict  and  withdraw  tlie 
money  he  has  deposited.^  ''  In  the  case  of  persons  entering 
into  an  jllegaicontraet,''  said  Littledaley  J.,  ih  Hastelow  v. 
JaoksoUi  ''  and  paying  money  to  a;  stakeholder,  if  the  event 
happens  a^id' the  money  is  paid  dverwithout' dispute,  that  is 
Considered  as  a  coiiplete  execution  of  the  dootract,  and  the 
money  cannot  be  reclaimed,  but  if  the  event  has  not  happened 
the  money  may  be  recovered.  With  respect  to  a  stakeholder^ 
there  is  a  third  casfr,  viz.>  where  the  event  has  happened,  but 
before  the  money  has-  been  paid  over^  one  party  expressies  his 
dissent  from  the  paymeiit.  Under  sueh  circanHtancee  he  ■may 
recover  it."  . 
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Staunford.  .;. 

WiJ-MAM  STAUJ^PORDy  the  learnt  autho**  of  the  "Exposition 
of  the  King's  Prerogative,'^  Was  the  son  of  .William  Staunford^ 
a, , London  merchantvartd  was  born/ ott  the  22nd  of  Aagustj 
1509>  :at^HadJiey>»  ill  Middlesex,  twhere.  Ixis  father  hadpuiv 
chased  a 'soxokU  property.  His  grandfethfer,  Robert  Sfcaunford, 
was:a,:gentlieman.<rf  some  estate  at. Rowley,  in  Staflfordshircl 
He  was  educated  at  Oxford,  and,  in  the  quaint  language  of 
A^ithojay  .Wo^d,  *'t«]0ceived  so  niueh  liteiratiire  among  the  Ox- 
o«iaa$,  tliftt  enfi bled  him  sooner  than  amotber  person  to  conr 
qqeif  thjej  rudipnei^td  ofithe^muqacipal  liiw/'  i  He  was  a  student 
of  Qtiay's  I|i%  was;4^lted'td/the  bar^by  thclt  society  about  the 
yi^fu*  T}33iQi  ami  so^a-  9cq.uir^  .thd  reputation  of'  being  (in  <the 
wowisi  pf 'LordiCoke)  "icxlcdlkntly' /learned  /in  the.commoB 
laws.'/  :  iniheiyear.  154*  (36  Henv  VIII.)^  lie  was  aatunm 
reader  atiGmy'^.  Inn,^  but;  was  ptelventei  from  perfortning  tha* 
diity , by  .the  . pestilence  wbicfe'lrij  that  year  raged  in  the.metrov 
pplis;  in  tb/efcent. following,  however,  skys^'Wood,  ^*  he  did 
perform  Uiait  office  with  greatcileditiaiid  honourj"  In  RyoHaj^a 

»  Lowry  v.  Bourdieu,  Dougl,  468;  tappenden  v.  Randall,  2  B.  &  P^  47 1; 
W«)ker  ?4  Chapman j  ottod  by  Bulter,  J.,  m  Lowry  y.  Bourdieu.  '      = 
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Ff»dera:((xn'  €9)y;iy&>flndv  nnd^'  dat&'ortbe  y^i*  1546/a  deed 
of'surfenderifroiti  bimio  tbe  Orawn  of  the  impropriate  rectory 
of.Sduth  Mbnfi^  iaiHertfordshirei  in  whioli  he  is  described  ad 
^f  aEttoTDdtiiB  getKvaliB  Domini  regis  ;"  but  neiliher  in  Dugdaley 
l)arim<  lanyriof  =  tl^ereariy  biogrdphers,  \s  tbeJiieaByi  hint  of  \m 
having  fi]kkl  that  dffieej;'tf  be  did,  it  must  probacy  HavebeBn 
lor^a^very  short 'peribd.  U.^  w^ae  a  rigid  Gatiiolio^  wliieb,  at 
tha5t  ^erJk)di«iof  Henry  the  Eighth's  rergn>.\vdald'!render<  bia 
pijoniotion  tci  fimeb  a  /post  Ies6 >  probable.  In  the  6th  Kdwavd 
VI,  (jL551)^  he-.wias.again  bhoi^en  ^fdoubte  Lent  reader''  of 'bk 
inn.;  in /li»  jfoUoiwkig  year' he  ivaa  called  serjeaut;' and  in 
15(53^  shoctlyitfter. the  acces^on  of  Queen  Mafry/waBr  appointed 
en^  o^. the jqueen'sr Serjeants,  in  which' capacity  he  bad  the 
ob»foORduotto£  tbe>  trial  of  Sir  Nicbobs/rbrocikaiortoii,  and 
certainly  appears  to  have  distinguished  himself  abovie  bis 
fellows  in  browbeating  that  gallant  prisoner.  He  was,  doubt- 
less, employed  also  in  the  prosecution  of  Wyat  and  the  other 
accomplices  in  his  insurrection  ;  but  of  them  the  State  Trials 
contain  a  less  detailed  narrative,  which  makes  no  mention  of 
the  name  of  the  counsel.      '  '  , 

In- Micbaelraas  term,  1554,  he  was  knighted,  and  ftppk>ii*itef(l 
a  joA^of  the  Ciotirt  of  Common  Pleas^  atid  so'6ontinu#d  uAtSI 
bii9  des^th'on  the  28th  of  August,  1558;'  b^ore  h6  hasd  cohv- 
pleted  his  ^ftieth  ybar.  He  had  direfCted  by  bis  wUl  theit  he 
should  be^  buried  in  the  parish  church  of  Islington,  Hadley,  6v 
Hodndsf^ortfa ;  his  remiiirts  were  accordingly  deposited  in 
Hadley  Church.  .         .  i 

^  **^  There  i&a  spirit  of  r«^nw<w»,"  says  Anthony  Wood,  ''  df 
one  to  his  native  country,  which  made  him  purchase  faiids, 
and  his  son  settle  himself  again,  in  Stafibrdshire*''  Hid  p6$^ 
terity remained  in  that  countjf,  in  Warwickshire,  and  elsewhere, 
in  the  time  of  Charles  IL,  when  Wood  wrote ;  whether  it  st^H 
survivies  weknow  not.  We  find  that  a  daughter  of  Thomas 
Stannfiard,  of  Rowlfeyi,  very 'probably  a  son  of  the  Judge,  in- 
termamied,  tow^ards  the  middle  of  Queen  Elizabetb^s  reign, 
with  a  mdmbei-'of  thefamily  of  Wbitgreave,  of  Burton,  in  the 
aatoe  county  of  Staflbrd,  ancestor  of  the  gentleman  of  that 
name .  who  sheltered  and  aided  the  escape  of  Charles  the 
Second  after  the  battle  of  Worcester. 

Such  are  the  brief  particulars  we  have  been  able  to  glean 
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concerning  this  learned  writer.  His  well-known  works,  the 
Pleas  of  the  Crown  (the  foundation  of  Lord  Hale*s  admirable 
treatise  on  the  same  subject),  and  the  Exposition  of  the  King's 
Prerogative,  were  first  published  about  the  year  1583. 

HOBABT. 

Few  and  slight  as  ai^  the  memorials  of  the  life  of  Lord  Chief 
Justice  Hobart,  they  are  sufficient  to  assure  us,  that  in  the 
array  of  distinguished  lawyers  who  illustrated  the  reigns  of 
Elizabeth  and  her  successor,  he  was  among  the  most  eminent 
both  for  learning  and  integrity. 

He,  was  the  son  of  a  gentleman  of  family  and  fortune  in 
the  county  of  Norfolk,  and  great  grandson  of  Sir  James 
Hobart,  attorney  general  in  the  reign  of  Henry  VIL;  and  was 
born  about  the  middle  of  the  sixteenth  century.  Of  his  early 
education,  and  his  introduction  to  the  profession  of  the  law,  we 
have  no  account ;  We  learn  only  that  he  was  a  meniber  of  the 
Society  of  Lincoln's  Inn,  until  in  the  45th  of  Elizabeth  (1603) 
we  find  him  advanced  to  the  dignity  of  the  coif,  and  on  the 
same  occasion  ^i  double  Lent  reader"  of  his  Inn.  He  sat  in 
parliament  for  the  city  of  Norwich  in  the  two  first  parliaments 
of  James  the  First's  reign,  on  whose  accession  to  the  throne 
he  had  received  the  honour  of  knighthood.  On  the  2nd  of 
November,  1605,  as  we  learn  from  the  accurate  catalogues  of 
Dugdale,  he  was  *'  exonerated  from  the  state  and  degree  of 
serjeant-at-law;*'  and  in  the  following  year  (4th  July,  1606) 
was  appointed  'the  king's  Attorney  General.  This  post  he 
occupied  for  a  period  of  seven  years,  highly  to  his  credit  as  a 
learned,  moderate,  and  conscientious  functionary,  but  not 
quite,  it  would  seem,  to  the  satisfaction  of  the  more  zealous 
asserters  of  the  kingly  prerogative.  On  the  death  of  Sir 
Thomas  Fleming,  the  Chief  Justice  of  England,  in  the  year 
1613,  Bacon,  then  solicitor  general,  thus  prefers  his  suit  to  the 
crown  for  his  own  advancement,  in  case  of  the  non-appoint- 
ment of  his  superior  in  office  to  the  vacant  seat  : — "  Having 
understood,"  he  writes,  "  of  the  death  of  the  Lord  Chief  Jus- 
tice, I  do  ground,  in  all  humbleness,  an  assured  hope,  that 
your  Majesty  will  not  think  of  any  other  but  your  poor  ser- 
vants, your  attorney  (Sir  Henry  Hobart)  and  your  solicitor,  or 
one  of  them,  for  that  place ;  else  we  shall  be  like  Noah's  dove, 
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opt  knowing  where  to  rest  our  feet.  .  .  .  My  suit  is  principally 
that  you  would  remove  Mr.  Attorney  to  the  place ;  if  he  re- 
fuse, then  I  hope  your  Majesty  will  seek  no  farther  than 
myself^  that  I  may  at  last,  out  of  your  Majesty's  grace  and 
favour,  step  forward  to  a  place  either  of  more  comfort  or  more 
ease.  Besides,  how  necessary  it  is  for  your  Majesty  to 
strengthen  your  service  amongst  the  judges,  by  a  chief  justice 
which  is  sure  to  your  Majesty's  prerogative,  your  Majesty 
knoweth."  This  application  was  speedily  followed  by  a  poli- 
tic suggestion  of  ^^  Reasons  why  it  should  be  exceeding  much 
for  his  Majesty's  service  to  remove  the  Lord  Coke  from  the 
place  he  now  holdeth  (of  Chief  Justice  of  the  Common  Pleas) 
to  be  Chief  Justice  of  England,  and  the  Attorney  to  succeed 
him,  and  the  Solicitor  the  Attorney."  "  My  Lord  Coke/' 
suggests  the  crafty  Belial  of  the  law,  *^  will  think  himself  near 
a  privy  counsellor's  place^  and  thereupon  turn  obsequious ; 
and  the  attorney-general,  a  new  man,  and  a  grave  person^  in 
a  judge's  place,  will  come  in  well  to  the  other,  and  hold  him 
hard  to  it,  not  without  emulation  between  them,  who  shall 

serve  the  King  best. Secondly,  the  attorney-general  sorteth 

not  so  well  with  his  present  place^  being  a  man  timid  and 
scrupulous,  both  in  parliament  and  other  business^  and  one 
that,  in  a  word,  was  made  fit  for  the  Lord  Treasurer's  bent, 
which  was  to  do  little  with  much  formality  and  protestation ; 
whereas  the  new  solicitor,  going  more  roundly  to  work,  and 
being  of  a  quicker  and  more  earnest  temper,  and  more  effec- 
tual in  that  he  dealeth  in,  is  like  to  recover  that  strength  to  the 
king's  prerogative,  which  it  hath  had  in  times  past,  and  which 
is  due  unto  it." 

These  considerations  had  their  due  weight  with  the  royal 
professor  of  state-craft,  and  prevailed  accordingly.  Lord  Coke 
was  removed  to  the  post  of  Chief  Justice  of  England,  a  place  of 
greater  labour  and  less  profit,  and  Sir  Henry  Hobart  became 
(November  26,  1613,)  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas.  The  continued  independence  of  Coke-r-who, 
by  the  bye,  probably  penetrated  the  motives  of  his  subtle 
rival — belied  the  vaticinations  of  Bacon  on  the  one  hand,  and, 
on  the  other,  Hobart  occupied  his  high  ofiice  with  great  repu- 
tation as  a  judge  of  learning  and  probity,  but  without  commit- 
ting himself  to  any  active  participation  in  court  policy.     In 
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the  yiekr  1617  (from  w*hat  dause  we  do*  liot  leam)^  liis  patent 
as  Chief  Justfce  was  tevoked,  and  a  new  one  issued  to  hini. 
He  retained  his  seat  on  the  bench  during  the  remainder  6f 
James  I.'s  reign,  was  re-appointed  on  the  accession  of  hissbn, 
and  died  in  possession  of  his  office  in  the  month  of  November, 
1626. 

Lord  Chief  Justice  Hobart's  well-known  Reports  con^in 
cases  fexteriding  frbm  the  third  (b  about'the  eighteenth  year  of 
James  I.  (1603  to  1620),  together  wiih  a  few  scattered  cleci'- 
sibns  bf  earlier  date.  It  is  unnecessary  to  say  that  they  bkve 
always  comniancled  tl^e  highest* authority ^in  the  prbfessionV  It 
se^nis,  however,  from  the  notice  prefixe'd  to  the  edition  of 
1724,  that' on  their  bngirial  publication  iafter  tlie  dfeath  6f"thi 
author,  they  wel'e*  much  disfigdred  by  the  blundere  of  an  igno- 
rant or  dareless  editor  ;— ^*  having  suffered  the  misfortune  of 
a  rude  and  unskilful  exposer,  who,  aiming  nioi'^e  at  his  private 
gaiti  than  the  good  of  the  riatibii,  honour  of  the  law,  arid  re- 
nown of  the  author,  printed  them,  and  then,  without  consulting 
wiill  any  that  either  knew  the  laws,  oi-  were  acquainted  with 
the  author's  most  excellent  style,  published'  them  deformed, 
without  any  fcorrectiori— wMch,  when  extant,  seemed  beau- 
teous in  (heir  coriftision.  However,"  adds  the  prefacer,  *^  to 
wipe  off  the  dustfVom  this  iliost  excellent  jewel,  an  hohouriable 
and  a  leaitied  hand  hatli,  out  of  a  respect  to  the  ashes  of  the 
learned  authoi^  bestowed  more  than  a  few  hours  in  the  pe- 
itising  afid  atttidndih^  the  Unhappy  hiistakes ;  and,  as  in  a  per- 
spective, toi'behbld  the  body  of  these  most  excellent  commen- 
taries, bath  compiled  a  fable  worthy  to  be  anne:xed  to  the 
works  of  the  learned  Hobart.''  Arid,  to  do  him  justice, '^he 
Index  mi^ht  Undoubtedly  have  served  as  a  model  f6r  all  future 
repbrtets.'  ''        ■''" '  "  '■       '      •'    •   ^  •■    s    ■  ••'  •■'  •  • 

Sir  Henry'  HobaVt  filled  also' tlie  offite  6f  Chancellor  to 
Henry  'aina  ChiavJes,  the  Successive  Princes  of  Wales.  He  was 
created  a'barbriet  on  the  foundation  of  the  order  in  I6lL 
The  fourth' in  descent  ^als  elevited  to  the' peerage  as  Baron 
Hob^rt,  and  subsequerttly  a^Va^nced,  iri  1746,  to  the  dignity 
of  Earl  of  Buckinghamshire.  The  same  honours  are  now 
enjoyed  by  his  grandson.       •  •  i 

He  purchased,  out  of  the  fruits  of  his  industry,  the  manor 
of  BHcklirig;in:  Norfolk,  where  his  son  bliilt,  in  the  year  1628, 
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i\^e,  stately  mansion  which  i^,  still  the  cl^jef  seat  of  the  family, 
at>d  an  admimble,  specimen  of  the  composite  acchitecture  of 
jtbat  ;time.  Thq  fornter  house,  whose  site  it  occiipiep,  vvf^j 
remarkable  as  the  birthplace  of  Anrie  Boleyn. 


NOY. 

.  This  erudite  lawyer,  and  no  less  venal  politicit^n,  wqs  born 
at  St.  Buriens,  in  Cornwall,  about  the  year  1677.  Of  his 
earlier  studies  yv^  lear,n  nothing;  at  the  age  of  sixteen  he  was 
admitted  of  Exeter  College,  Oxford.  .  He  left  the  university, 
after  thi:ee  years'. residence,  without  takipg.  a  degree,  and  re- 
mpved  to  Lincoln's  Inn  to  prosecute  the  study  of  the  .law. 
His  indefatigable  industry,  ppvpbiped  with  a  vigorous  uncjer- 
standing,  a  soun<}  and  methodical  judgment,  and  a  powerful 
memoi-y,  soqii  ifie^de  him  master  of  a  great  ej^tent  of  profes- 
siopfil  knowi,edgjE^,^nd  early  introduced  himit-o  business.  .  The 
labour  he  underwent  in  order  to  arrive, at  eminence  in  his  pro- 
fi^ssion  i$  forcibly  described  in  his  own  phrase,  of  *'  moyling ' 
d^y  and  night."  .  One  impediment  to  his  success  was  presented 
by  his  personal  demeanour,  which  was  disfigured  by  a  morose 
and  churlish  taciturnity,  apt  to  be  ocCfisionally  broken  by  a 
rough  ^nd  almost. clownish  speech.  He  supposed,  perhaps, 
that  this  "affected  morosity,"  for  so  Clarendon  considers  it, 
would  be  received  as  evidence  of  a  blunt  and  uiiaccomnao- 
datipg  sincerity,  which  could  not  CQ-eJcisi  with  the  observance 
of  the  ordinary  courtesies  of  social  hf^.  Of  {\ny  such  in- 
fluf^icq,  however,  his  public  conduct  furnished  ere  long  an 
ample  refutation.. 

Tfie  first  (conspicuous  proof  of  his  leg^l  acutenessi  is  related, 
to  have  been  exhibited  in  the  well-known  cause — the  circum- 
stances ojf.whicii  lja??e ,  Pfis^^(i :  even  into  .9ari  jest-booksr— 
where  three  gr^zi,ers  at  a,  faif  liaying  left  their  money  with  .the,ir^ 
hostess  while  they  went  to  .the  mJ^rket,  one  of  them  ret^rned 
and  obtained  tb^  money^  and  ajj^cpfxded  with  it,  whereupon, 
the  other  two  sued  ber.  for  delivering  it  to  one  until  they  all 
came  to  demand  it.  "The  cause,"  we  are  told,  "  was  clearly 
against  the  woman,  and  judgment  was  ready  to  be  pronounced, 
when  Mr.  Noy,  ,x\f}i  being  employed  in  the  cause^  desired  i/ie 
W(m^n  to  giv^  h\m  afee^^  ais  he  could  not  plead  in  her  behalf 
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unless  he  was  employed ;  and  having  received  it,  he  moved  in 
arrest  of  judgment,  and  that  the  case  was  this :  the  defendant 
had  received  the  money  from  the  three  together,  and  was  not 
to  deliver  it  until  the  same  three  demanded  it ;  and  that  the 
money  was  ready  to  be  paid  whenever  the  three  men  should 
demand  it  together.  This  motion  altered  the  whole  proceed- 
ings." 

This  report  is  apocryphal  enough  on  the  face  of  it,  as  any 
lawyer  will  readily  see ;  neither  was  this  supposed  ingenious 
discovery  of  Mr.  Noy's  any  novelty  at  all ;  a  similar  question 
is  stated  in  several  passages  of  the  Digest,  and  in  other  parts 
of  the  civil  code,  and  a  decision  of  tlie  same  kind  is  reported 
in  the  Year-Book,  12  Hen.  IV.  The  same  biographer  who 
records  this  exploit  of  Mr.  Noy's,  assures  us  moreover  that  he 
"  never  pleaded  a  cause  in  which  his  tongue  was  opposed  to 
the  dictates  of  his  conscience ;"  and  that  "  a  Spanish  soldier 
would  as  soon  receive  pay  to  figh(  against  his  country,  as  this 
advocate  would  have  pleaded  against  truth :  he  not  only  heard 
his  client,  but  nicely  weighed  the  merits  of  his  cause,  and  when 
he  found  it  deficient  in  justice,  he  was  far  from  endeavouring 
to  gloss  its  defects,  by  diverting  the  attention  from  the  point 
in  issue  by  a  display  of  his  extensive  erudition." 

This  is  unquestionably  a  somewhat  sublimed  idea  of  the 
duties  of  an  advocate  to  his  client.  Be  this,  however,  asK  it 
may,  it  appears  that,  whether  in  consequence  or  in  despite  of 
this  pre-eminent  scrupulousness,  Mr.Noy  advanced  rapidly  in 
reputation  and  practice,  until  he  attained  the  first  rank  of  pro- 
fessional eminence.  In  the  parliaments  which  assembled  suc- 
cessively in  1620  and  1623,  he  sat  as  representative  of  the 
borough  of  Helston,  and  in  both  of  them  distinguished  himself 
as  a  stout  opponent  of  the  undue  exercise  of  the  prerogative, 
and  a  staunch  supporter  of  popular  rights.  At  the  general 
election  ow  the  death  of  James  I.  in  1626,  he  was  returned  for 
St.  Ives,  and  continued,  in  that  and  the  succeeding  parliament, 
to  adhere  to  the  same  patriotic  course.  "  His  diligence,"  says 
a  biographer,  *'  was  indefatigable  in  searching  out  every  prece- 
dent favourable  to  parliamentary  privilege,  and  in  detecting  all 
the  oblique  methods  used  by  former  kings  to  raise  money." 

In  the  year  1628,  Charles  I.  ceased  altogether  the  summon- 
ing of  a  parliament.     In  1631,  the  o£Sce  of  attorney-general 
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became  vacant  by  the  promotion  of  Sir  Robert  Heath  to  be 
chief  justice  of  the  Common  Pleas,  and  was  offered  to  the 
acceptance  of  the  quondam  patriot  Noy.  The  result  proved 
that  the  Court  had  rightly  estimated  the  sincerity  of  his  pro- 
fessions. After  some  importunity  on  its  part,  and  some 
show  of  coyness  on  his,  he  accepted  the  bribe,  sacrificed  with- 
out shame  or  hesitation  all  the  principles  he  had  so  stoutly 
maintained,  and,  like  a  true  renegade,  wheeled  round  at  once 
into  the  most  servile  and  uncompromising  agent  of  arbitrary 
power;  insomuch  that,  in  the  words  of  a  contemporary  writer, 
"  by  ferreting  old  penal  statutes,  and  devising  new  exactions, 
he  became,  for  the  small  time  he  enjoyed  that  power,  the  most 
pestilent  vexation  to  the  subject  that  this  latter  age  produced." 
He  actively  promoted  every  violent  and  unconstitutional  mea- 
sure resorted  to  by  the  crown,  and  executed,  moreover,  his 
ofiBce  of  public  prosecutor  with  oppressive  and  relentless 
severity.  • 

It  was  at  his  suggestion  that,  in  order  to  compensate  the 
crown  for  the  loss  of  revenue  sustained  by  the  sale  of  crown 
lands,  and  the  grants  of  new  pensions,  the  old  forest  laws  were 
revived,  which  were  exercised  by  the  Earl  of  Holland  with  the 
greatest  rigour,  and  produced  the  most  grievous  discontent. 
By  him  also  were  first  projected,  and  drawn  by  his  own  hand, 
the  memorable  writs  of  ship-money — designed,  in  the  words  of 
Clarendon,  **  for  a  spring  and  magazine  that  should  have  no 
bottom,  and  for  an  everlasting  supply  of  all  occasions."  He 
also  it  was  who  "  moulded,  framed,  and  pursued  the  odious 
and  crying  project"  of  a  monopoly  in  soap  :  in  a  word,  every 
preter-legal  imposition  which  the  necessities  of  the  king  de- 
manded, found  in  him  a  ready  inventor  and  a  zealous  pro- 
moter ;  **  thinking,"  says  Clarendon,  "  that  he  could  not  give 
a  clearer  testimony  that  his  knowledge  in  the  law  was  greater 
than  all  other  men's,  than  by  making  that  law  which  all  other 
men  believed  not  to  be  so." 

Sir  William  Noy,  fortunately  it  may  be  for  himself,  did  not 
survive  to  see  the  fulfilment  of  his  odious  and  unconstitutional 
designs.  His  constitution  became  much  impaired  by  the  in- 
cessant labours  of  his  profession  and  his  ofiice.  In  July, 
1636,  he  repaired,  in  the  hope  of  recruiting  his  health,  to  Tun- 
bridge  Wells,  where  he  died  on  the  9th  of  August  following. 
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His  body  was  privately  buried  two  days  afterwards,  under  the 
commuliion  table  in  the  chancel  of  the  church  of  New  Brent" 
ford  ;  over  his  grave  was  placed  a  stone  bearing  an  inscription 
on  a  brass  plate,  which  the  odiousness  of  his  memory  speediH 
caused  to  be  defaced.  In  Howell's  Familiar  Letters,  we  ilnd 
the  following  graphic  account  of  his  death  arid  testamentary 
dispositions,  with  a  sketch  of  his  character.  The  letter  is  ad- 
dressed to  the  Viscount  Savage,  of  whose  manbrial  courts  Noy 
had, it  seems,  been  formerly  the  steward:  .      ' 

**  My  Lord, — The  ol4  steward  of  your  courts,  Master  Attorney- 
General  Noy,  is  lately  dead,  nor  could  Tunbridge  waters  doliim  any 
good  ;  though  he  had  good  matter  in  his  brain,  he  had,  it  seettls,  1H 
materials  in  his  body ;  for  his  heart  was  shrivelled  like  a  leather 
penny  purse  when  he  was  dissected,  nor  were  his  lungs  sound. 
Being  such  a  clerk  in  the  law,  all  the  world  wondera  h^  left  siveh  rni 
odd  will,  which  is  short,  and  in  Latin;  tlie  sobstance  of  it  is,  dlat 
he  having  bequeathed  a  few  legacies,  and  left  bis  second  soa  one 
hundred. marks  a  year,  and  ^00/.  in  n^ney,  enough  to  brinj^ibiH^ijip 
in  his  &ther'3  profession,,  he  concludes^  *<  Reliqua  meorum  amnia  ftrin^Q- 
genito  m(o  Edoardoi  dissipanda,  fiec  melius  vnquam  sppavi  ego :  I  leave 
the  rest  of  all  my  goods  to  my  first-born  Edward,  to  be  consu^oed 
or  scattered,  for  I. never  hoped  better.".  A  strange  and  scarce  a 
Christian  will,  in  my  opinion,  for  it  argues  uncharitablepess.'  Nor 
doth  the  world  wonder  less  that  he  should  leave  no  legacy  to  some 
of  your  lordship*s  children,  considering  what  deep  obligations  he  haid 
to  your  lordship ;  for  1  am  bonfident  he  had  never  beeri  attdtiiey- 
general  else.  ;  ,, 

"'Th6  vintners  drink  carouses  of  joy  now  he  is  gone,  for  bow 
they  are  in  hope  to  dress  meat  agtain,  and  sell  tobacco^  beer,  sugar; 
atid  faggots;  which,. by  a  sullen  eapdceio  of  his,  he  would •  lia«te 
restrained ith^ih  from«  He  had  his  humours  as  other  men»  but  cer.* 
tainly  be  was  Jio,  great  oratotr,  yet  a  profound  lawyer,  and  no  luan 
better  versed  in  the  records  of  the  Tower.  I  heard  your  lordship 
often  say,  with  v^bat  infinite  pains  and  indefatigable  study. he  came 
to  his  knowledge;  and  I  never  heard. a  more  pertinent  anagram 
than  was  made  of  his  name —  Wttliam  Noj/,  I  moyl  in  law.  If  an  s  be 
added,  it  may  be  applied  to  my  own  countryman  Judge  Jones,  an 
excellent  lawyer  too,  and  a  far  more  genteel  man;  WMam  Jones,  I 
moile  in  laws.  No  more  now,  but  that  I  rest 

"  Your  Lordship's  most  humble  and 
obliged  servitor, 
f«  Westminster,  1st  Oct.  1635,  «  J,  H." 
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..  .Stqele  tells  us,  in  the  Qth  Nupaber  of  the  Tatler,  that  "a 
gwerotts  disdain  apd  reflection  upon  how  little  he  deserved 
firom  so  excellent  a  father,  reformed  the  young  man,  and  made 
Ejiward,  from  an  arrant  rake,  become  a  fine  gentleman."  Be 
this  a?  it  may,  the  young  roan,  about  two  yeara  after  his  father's 
d^athy  fought  a  duel  with  Steele's  in  France. 

yhq  death,  of  Sir  William  Noy,  in  proportion  as  it  excited 
the  joy  of  the  popular  party,  was  felt  by  the  partisans  of  high- 
church  ^nd  prerogative  policy  as  a  heavy  loss,  "  I  have  lost," 
said  Laud,  "a  near  friend  of  him,  and  the  Church  the.  greatest 
^be  had,  pf  bis  condition,  since  she  needed  any  such."  No 
dpujbt;  there  weie  some  who,  in  the  words  of  Fuller,  "  teheld 
bi^  9^tiqns  with  a  more  favourable  eye^  as  done  in  the  purr 
suatKie  Off -the  place  he  had  uadertaken,  who  by  his.  oath  aod 
office  was  to  improve  his  utmost  power  to  advance  the  profit 
of  bismastei^  Tims  I  see,"  adds  the  worthy  chronicler,  **  that 
lifter  tlieir  deaths,  the  memories  of  the  besft. lawyers  inay  turn 
dlfents,  yea,  and  sue  too  in  formS.  pauperis,  neefding  the  good 
ivord  of  the  charitable  survivors  to  plead  in  their  behalf." 

The  same  author  narrates,  from  his  own  pei*sonal  recol- 
lection, an  anecdote  of  Noy,  which  we  give  in  his  own  words. 
"The  goldsmiths  of  London  had  a  custom  once  a  year  to 
weigh  gold  in  the  Star  Chamber,  in  the  presence  of  the  privy 
council  and  the  king's  attorney.  This  .solemn  ^weighing,  by 
a  word  of  art,  they  call  the  pixe,  and  make  use  of  so  exact 
scales  therein,  that  the  i^aster  of  the  company  affirmed  that 
thf^ -would  turn  witk  the  two*hundredth  ptkrt  of  a^;  grain,  M 
shoiild  beloaAh,''  said  the  atlovney  Noy  sliandiilg  by^/ that;  all 
my  dctions  should  i>e  weighed  in  thbse  ^scales/  With  whom," 
i^^tys  tionest  Fuller,  **  I  concur  in  relation  of  the  same  io  my* 
self.'^--  •  ■  '  *  •       ■-■••• 

'  The  rejoicings  of  the  anti-court  party  on'Woy's  de&th  e'x- 
tended  even  to  the  stage;  the  players,  whose  lipense  fii^  had  cm*- 
tailed,  made  him  the  subject  of  a  satirical  comedy,  tinder  the 
title"  A  Projector  lately  dead,"  &c.  Sir  Anthony  W'ejdon  thud 
expends  his  bitter  humoi^ron  l^js  memory  :  "  Formerly  he  was 
a  great  patript,  and  the  only  searcher  of  precedents  for  the 
parliament ;  by  which  he  grew  so  cunning,  as  he  understood 
all  tiie  shifts  which  former  kings  had  used  tp.get  ipopey  with. 
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This  man  the  king  sent  for^  told  him  he  would  make  him  his 
attorney  ;  Noy^  like  a  true  cynic  as  he  was,  did  for  that  time 
go  away,  not  returning  to  the  king  so  much  as  the  civility  of 
thanks ;  nor  indeed  was  it  worth  his  thanks ;  I  am  sure  he 
was  not  worthy  of  ours.  For  after  the  Court  solicitings  had 
bewitched  him  to  become  the  king's  attorney,  he  grew  the 
moat  hateful  man  that  ever  lived ;  he  having  been  as  great  a 
deluge  to  this  realm  as  the  flood  was  to  the  whole  world ;  for 
ha  swept  away  all  our  privileges,  and  in  truth  has  been  the 
cause  of  all  those  miseries  this  kingdom  hath  since  been 
ingulphed  in  :  whether  you  consider  our  religion,  (he  beiog  a 
great  papist,  if  not  an  atheist,  and  the  protector  of  all  papists, 
and  the  raiser  of  them  up  into  that  boldness  they  were  now 
grown  unto),  or  if  you  consider  our  estates  and  liberties,  which 
were  impoverished  and  enthralled  by  multitudes  of  papist  and 
illegal  ways,  which,  this  monster  was  the  sole  author  of." 

It  ought  not  to  be  forgotten,  as  an  honourable  testimony  of 
Noy's  discernment  and  discrimination,  that  he  noticed  the 
talents  of  Hale  when  yet  a  student  at  Lincoln's  Inn,  directed 
his  studies,  and  contracted  for  him  so  warm  a  regard  that,  in 
consequence  of  their  intimacy.  Hale,  as  Burnet  informs  us, 
was  called  in  the  profession  "  Young  Noy." 

Sir  William  Noy  was  succeeded  in  his  office  of  attorney- 
general  by  Robert  Banks  ;  and  in  the  following  year,  on  the 
removal  of  Sir  Robert  Heath  from  the  chief-justiceship  (^ 
the  Common  Pleas  upon  an  accusation  of  bribery,  Sir  John 
Finch — Noy's  great  co-conspirator  against  the  liberties  of  the 
people — was  raised  to  that  seat;  on  which  appointments  this 
epigram  was  made : 

**  Noy's  Flood  is  gone, 
The  Banks  appear ; 
Heath  is  shorn  down, 
And  Finch  sings  there." 

Noy  left  behind  him,  in  manuscript,  the  following  legal 
works,  all  of  which  were  published  shortly  after  his  death, 
and  all  give  testimony  to  his  knowledge  and  industry :  "  A 
Treatise  of  the  Principal  Grounds  and  Maxims  of  the  Laws 
of  England,"  first  published  in  1641,  and  frequently  reprinted ; 
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"  Perfect  Conveyancer,  or  several  Select  and  Choice  Prece- 
dents, collected  partly  by  Sir  William  Noy,"  &c. ;  "  The  Com- 
plete Lawyer,  or  a  Treatise  concerning  Tenures  and  Estates 
in  Lands  of  Inheritance  for  Life/'  &c.;  "  Arguments  of  Law 
and  Speeches."  The  volume  of  Reports  which  bears  his  name 
appears  to  have  been  published  from  loose  notes,  never  pre- 
pared or  intended  for  publication.  Mr.  Hargrave  says,  (Co. 
Litt.  64  a,  n.  (10)),  "  In  an  edition  of  Noy's  Reports,  penes 
editoremf  there  is.  the  following  observation  upon  them  in 
manuscript : — ^  A  ^simple  collection  of  scraps  of  cases,  made 
by  Serjeant  Size  from  Noy's  loose  papers,  and  imposed  upon 
the  world  for  the  Reports  of  that  vile  prerogative  fellow 
Noy.'" 

He  left  also,  in  manuscript,  some  valuable  collections  made 
by  himself  from  the  records  in  the  Tower  :  one  volume,  con- 
taining ^^  Collections  concerning  the  King's  maintaining  his 
Naval  Power,  according  to  the  Practice  of  his  Ancestors," 
doubtless  made  on  the  occasion  of  the  ship-money  project; 
the  other,  '*  Concerning  the  Privileges  and  Jurisdiction  of 
Ecclesiastical  Courts.'* 

We  are  informed  by  a  contemporary  author,  that  he  was 
engaged,  together  with  Lord  Bacon,  Lord  Hobart,  Serjeant 
Finch,  Mr.  Heneage  Finch  (afterwards  Lord  Nottingham), 
and  other  eminent  lawyers,  in  the  important  work,  undertaken 
at  the  suggestion  of  Lord  Bacon,  and  by  the  direction  of  King 
James  L,  of  ^^  reducbg  concurrent  statutes  to  one  clear  and 
uniform  law."  According  to  Bacon,  "  a  great  deal  of  good 
patns  were  taken,  and  the  work  was  advanced  so  far  as  to  be- 
come of  a  great  bulk;"  but,  like  other  important  projects  of  the 
same  period,  it  expired  before  it  reached  its  completion. 

Sin  Randal  Cbewe. 
Sir  Randal,  or  Randolph,  Crewe,  Lord  Chief  Justice  of 
England,  with  a  high  reputation  for  learning  and  honesty, 
during  a  short  portion  of  the  reigns  of  James  and  Charles  I., 
was  descended  from  an  old  and  honourable  family,  settled  in 
very  ancient  times  at  Crewe,  in  Cheshire ;  a  place  now  become 
familiar  to  travellers  from  the  junction  there  of  several  im- 
portant lines  of  railway,  which  have  transformed  it,  as  if  by 
the  wand  of  the  magician,  from  the  quietest  of  sylvan  hamlets 
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to  a  scene  of  the  busiest  traffic^  resounding  with  tliescrcfaWof 
engines  and  the  clang  of  machinery.  He  was  the  eldest  son 
of  John  Crewe,  Esq.,  of  Nantwich,  in  that  county^  '  R^  to 
the  law,  he  was  entered  in  due  time  of  Linc6ln^a  Itin,  aiid 
called  to  the  bar  by  that  society.  Without  being dbte  toKviAe 
his  earlier  career  in  his  profession,  except  by  thedccasiotMil 
mention  of  his  name  in  the  Reporls,  vi^fe  find  from  DUgdfefle 
that  in  the  44th  of  Elizabeth  (1601^,  he  Was  selected  as  i^eadfer 
of  his  inri,  and  that  on  the  Ist  of  July,  1614,  hewas  ^caHed'to 
the  degi-ee  of  the  coif,  and  shortly  afterwards '  nominated  one 
of  the  king's  Serjeants.  In  1614,  Sir  Randal  (f6r  h^'  h«td 
already  attained  the  honour  of  knighthood)  was'  retur*^d  to 
the  refractory  parliament  then  summoned  by  Jamed  I.,  as 
knight  of  the  shire  for  his  nati\^  county,  and  he  ha4  thfe'  ho- 
nour of  being  elected  its  speaker.  .     :    . 

In  the  pi-osecution  against  the  Earl  of  Sofmereet  fdr- the 
murder  of  Sir  Thomas  Ovefbury,  Serjeant  Crewe  had  allotted 
to  him  the  fourth  head  of  the  evidence;  namely,  -  the '*<  acts 
subsequent"  which  tendei!  to  dhow  the  prisoner  guilty -of  the 
poisoning  :  a  duty  which  he  appears  to  have  di§ciia.tged 
satisfactorily,  and  with  temper.  Oh  the  2€th  of  Jatiuai^, 
1624-6,  he  was  elevated  at  one  step  from  tli6  ranks  of 
the  bar  to  the  dignity  of  Chief  Justice  of  Ew^laod  ;''*«a»d 
therein,'^  says  Fuller,  '^served  two  kings,  though  scarce  'two 
years  in  his  office,  with  gieat  integi^ity.-'  The  same^aAitfaor 
thus  records  the  hoii^urable  occasion  of  his  dismissal  froln 
his  office— his  resistance  to  the  unconstitatidnal  desigti  of 
Charles  I.  to  raise  forced'  loans  without  the  authority  of  par- 
liament:— "  King  Charleses  occasions  calling  for -spfeedyi sup- 
plies of  money,  some  gi^eat  ones  adjudged  it  UKiaafe  to  adven- 
ture on  a  parliament,  (for  fear,  in  those  -  distempered  times^  the 
physic  should  side  With  the  disease),  and  put  the  king  to-fiir- 
nish  his  necessities  by  way  of  loan.  Sir  Rs»idai  beisg  de- 
manded his  judgment  of  that  design,  and  the  conseqttebee 
thereof  (the  imprisonment  of  recusants  to  pay  it),  openly 
manifested  his  dislike  of  such  preter-legal  courses;  and  there- 
upon, November  2nd,  1626,  was  commanded  to  forbear  his 
sitting  in  his  Court,  and  the  next  day  was  by  writ  discharged 
from  his  office;  whereat  he  discovered  no  more  discontentment 
than  the  weary  traveller  is  offended  when  told  that  he  is  arrived 
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t-atbis)  joun»eiy?S-end."    He  vvap..§u<?ceie(i^,.by  Siv  Thomas 

<  r  Xba  woptby  cbiKHticlei*  aiddsy  (rbat  ^^  the  l^nigbt,  i^^  out  of 
;i|is  office,  bat  not' out  of  bpnour,  living  Ippg  ^fter  ^t  bis  hqu^e 

>afc,W^&tminst«*V'n»wjh' pi^isedfor  biB.bp«pi(^^  He  had 

i^wqukeeda  considei^le, fortune^  aud  o^t  of  it.purcbaaed  back, 

abi3riit<tb(^..y^ar.j|$lO,frQi»  tbeihwB  of  Sir.C|irj$]ljopher,H^ttoa, 

Ibe  manor vaB4  estate, off,  Ca^^e,  .Avbich  .b^i)  Pf^^4  o^t.of,  the 

p<>asie&8ioiii  of  his  faniily  on  Um.ina4Tiag;^  pf,jaii,beiresi3  m  \he 

neign,  of  Edward.  JlL,'an(l  l^).uijt  there,. the.  proven  t,mai;i§ion- 

>hduge  of.CreWie  Wallf  on^  of  the  most  beautiful  specimens 

.of  .tlwiarflhiteeture  of  that  age  .to  be  fQUi[id  in  thfs  kingdom, 

-aAclichainEaitogly  seated-an.the  margin  of, an  ornamental  lake, 

in  tbemid$t  of  a.wpod/ed  landscape..  ,  I^ideed,  be  .i&  praised 

by  Fuller  as  having  "  first  brouglit  the  model  of  excellent 

buildmg  into,  tliose  remoter  parts, — yea,  brought  .London  into 

:  Qkefll|ire,jntbeIofljneS)S,sigbUinesK4and  pleasantness  of  their 

-stKUCtuites/' :   Undoubtedly  the  neighbourhood  pieseuts.  severjil 

^pleiasing'itiisianQes.  of  the.  same, style. of  «^^qbi.teetM;re9  so  well 

;»8»iite(ll.to  hapnaKDuize  with  tbe  l^nd^cape  seej;iery  of  the  "  Vale 

jSiQyid  tof  England/'.    Since  the  estate  came,  i^^to  >the  hands  of 

>  its- present .fcioble  pos^ssor^  the  Hall  ba^, undergone  a  qomplete 

'and'taateful  kttemal  irest4ration,>and  it$,.riab  oak  wiain<s^otings 

■  and- racmlde^.. ceilings  hav^  been,  relieved,  f^o^  the  ipcugn- 

"btftneestjof-painU  and  plaster^, with  which  the.parsiipgpi^y  or  bad 

.tastelof-the^last  century,  had  disfigured  them,  ir         ..,,   .. 

^r  Randal  Gre!we  died  at  >his  house  at  Westminster^  about 
ihf  y>ear  1642b. >  By  his  marriage;  with. Juliana^daipghter^nd 
wheir.  of.  John  Clipsby,  Esq,,  ofClipsby^  ii*  Norfolk,  *^with 
whom/' aiecording'to.FuJIer,  '^.fae.bad  afair  i^bwtance,"  he 
Ibft'bebiad  him  a  numeiroua  family.^  Sbedied  at  Kew  in 
id23,  Bnd  was.  buried  in  theehaneel  of  Richmond  Church, 
-whese  hertooib  was  inscribed  with,  the  following,  epitaph, 
wbicby  fffom  the  hosts  reieorded.on  it»  wemust  .pii*esume  to  have 
been  the  production  of  hep  husband  : 

"  AntiqtiA  fiiit  orti'ddmo,  pia  vixif,  inFtit' 
Virgo  pudica  thoram;  spbnsa  pudica  polutn." 

The  family  was  ennobled  in  the  person  of  his  direct  de- 
scendant, the  grandfather  of  the  present  loi:d,  who  had  for 
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many  years  represented  his  native  county  in  parliament.  He 
was  a  staunch  adherent  to  Whig  principles,  and  was  among 
the  few  commoners  elevated  to  the  peerage  during  the  brief 
administration  of  his  political  friends  in  1806.  He  long  sur- 
vived almost  ail  his  old  associates,  and  continued  to  a  very 
advanced  age  to  dispense  through  his  estate  and  round  his 
neighbourhood  acts  of  beneficence  and  hospitality — a  noble 
example  of  the  union  of  the  accompUshed  gentleman  and 
munificent  landlord. 

Sir  Randal's  younger  brother,  Sir  Thomas  Crewe,  was  also 
a  lawyer  of  considerable  repute,  one  of  the  king's  Serjeants  in 
the  reign  of  Charles  I.,  and  speaker  of  the  House  of  Commons 
in  the  parliament  which  was  sitting  on  the  accession  of  that 
prince  to  the  throne.  His  son,  Sir  John,  was  created,  on  the 
Restoration,  Baron  Crewe  of  Stene,  in  Northamptonshire, 
and  was  the  father  of  the  celebrated  Lord  Crewe,  Bishop  of 
Durham  for  forty-seven  years,  whose  servility  and  rapacity 
are  so  vigorously  abused  by  Burnet.  On  his  death  without 
issue  in  1722,  that  title  became  extinct. 

W. 


ART.  VI.— THE  ATTORNEY  AND  SOLICITOR'S  ACT, 
6  &  7  VICT.  c.  73. 

Since  the  appearance  of  our  last  number  several  decisions  on 
this  subject  have  been  pronounced,  which  it  may  be  useful  to 
mention. 

Prior  to  the  passing  of  the  late  act,  the  law  as  to  the  time 
within  which  a  bill  of  costs  might  be  taxed,  stood  thus : — 
Until  the  bill  was  settled  and  paid  the  bill  might  be  taxed,  as 
a  matter  of  course,  at  any  distance  of  time  :  ^  even  where  a 
client  had  gone  over  the  items  with  the  attorney's  clerk,  ex- 
pressed his  satisfaction  at  the  charges,  paid  a  sum  on  account, 
and  promised  to  pay  the  residue  at  a  certain  time,  but  died  be- 
fore doing  so,  his  executors,  who  did  not  apply  till  four  years 

*  1  Bacon's  Ab.  Attorney,  F.  416. 
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afterwards^  were  held  entitled  to  have  the  bill  taxed.^  After 
a  bill  had  been  settled  and  paid;  the  courts  would^  under  spe- 
cial circumstances^  refer  it  to  be  taxed ;  for  the  client  might 
show  that  the  business  charged  was  never  performed^  or  that 
the  charges  were  fraudulent ;  and  in  such  a  case  neither  pay- 
ment nor  a  release^  nor  a  judgment  for  the  money,  would  pre- 
clude the  taxation,-  Overcharges  alone,  without  some  proof 
of  fraud,  would  not  appear  to  have  been  sufficient  at  common 
law,  at  least.^  But  a  court  of  equity  has  allowed  a  client 
who,  unassisted  by  an  attorney,  had  paid  a  bill  and  accepted 
a  receipt  for  it,  to  open  the  whole  account  notwithstanding, 
and  to  take  exceptions  to  any  improper  and  extravagant 
charges  ;^  and  where  a  solicitor  had  taken  a  judgment  of  his 
client  for  400^.  while  the  cause  was  depending,  and  several 
extraordinary  charges  appeared  in  the  bill,  Lord  Hardwicke 
referred  it  to  be  taxed,  though  it  had  been  adjusted  and 
allowed  seventeen  years  before,  and  ordered  the  judgments 
and  securities  to  be  given  up/  The  alteration  on  this  point, 
produced  by  the  late  act,  arises  from  the  37th  and  41st  sec- 
tions. In  the  former  (it  is  already  in  full  before  our  reader?) 
there  is  a  proviso,  **  that  no  such  reference  as  aforesaid  shall 
be  directed  upon  an  application  made  by  the  party  chargeable 
with  such  bill,  after  a  verdict  shall  have  been  obtained,  or  a 
writ  of  inquiry  executed,  in  any  action  for  the  recovery  of  the 
demand  of  such  attorney,''  &c.  "  or  after  the  expiration  of 
twelve  months  after  such  bill  shall  have  been  delivered,  sent 
or  left  as  aforesaid,  except  under  special  circumstances,  to  be 
proved  to  the  satisfaction  of  the  court  or  judge,"  &c.  And 
the  41st  section  is  in  these  words  :—  "  That  the  payment  of 
any  such  bill  as  aforesaid  shall,  in  no  case,  preclude  the 
court  or  judge,  to  whom  application  shall  be  made  for  refer- 
ring such  bill  for  taxation,  if  the  special  circumstances  of  the 
case  shall,  in  the  opinion  of  such  court  or  judge,  appear  to 
require  the  same,  upon  such  terms  and  conditions,  and  subject 
to  such  directions,  as  to  such  court  or  judge  shall  seem  right, 

»  Woollaston  v.  Weston,  4  Dowl.  P.  C.3. 

>  Sayer,  Costs,  323 ;  Hooper  v.  Till  and  Wife,  Dougl.  199  -,   and  see  14  Ves. 
263  i  Meriv.285. 
^  Piston  V.  Dunbar,  1  Anstr.  186. 
*  Walmesley  v.  Booth,  2  Atk.  27. 
f  Drapers'  Cmnpany  v.  Dayis,  2  Atk.  295^  S.  P.  4  Bro.  C^aa.  R. 
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provided  the  applics^tiou  for  such  reference  be  made  lyitbin 
tvvelve.  calendar  moqlhs  after  paymept.''  In  the  late  case.  <pf 
Binns  y«  Hey,^  Patteson,  J.;  observed  with  reference  to  this 
last  clause^  "  I  take  it  to  be  the  true  construction  of  the^act^ 
that,  wherever  it  applies,  the  Court  cannot  send  a  bill  for  tax- 
atiojo  yvh/erq  more  than  twelve  months  have  elapsed  after.pay- 
ment  of  it,  whatever  fraud  may  have  been  committed,  let  tha^ 
fraud  have  been  never  so  glaring.  This  bill,  then,  wa^  paid 
i^iore.thaiii  tvyelve  months  before  the  commencement  of  this 
^cti  aqd  that  is  a  fatal  objection  to  this  application."  And  ia 
Ros^  v.  Wiltoa,-  he  repeated  hisopinion  that  where,  under  tbi» 
apt^  the  application  is  made  twelve  months  aftel*  pRyraent,  tlpc 
Court  ba9.n0  power  to  refer  for  ta?(ation.  If  this  constrMCtion 
be  correct,  the  law  as  to  the  time  foi:  tax^g.a  bill  now  sU^nd^ 
thus :.  when  thq  application  is  made  twelve  months  after  deli- 
very pf  the  bill,  it  may  be  referred  only  under  special  circum- 
stances, but  when*  twelve  months  after  payment,  not  rat  a|L 
We  fear  that  circumstances  will  arise  which  will  induce,  the 
Courts  to  look  upon  the  new  act,  thus  construed,  as  a.  sort,  of 
statute  of  limitation  for  the  protection  of  fraud  and  extprtioa; 
and  in  such  a  case  there  is  little  room  to  doubt  that  an  efiort 
will  be  made  to  resort  to  their  original  jurisdiction,  indepen- 
dent of  statutes,  .for  the  purpose  of  doing  justice,  betw.een.  the, 
parties,  and  then,  the  whole, question  will  be  opened  and  thor. 
rpijghly  canvassed^  whether  they  have  any  authority,  i^xeept 
by  statute,  to  U^x  the  bills  of  their  officer^. 

In  Binns  v;  Hey,  and  also  in  Ross  v.  Wilt9n.  it.  was.  a 
ques^;ioi>  iwhetbei:  the.  speqal  circumstances  alleged  \yere  suffi- 
c.ient  to  justify  the  Court  in  referring  certain  bills  for  .tj^xt^tiofli 
twelve  mouths  after  delivery.  Ip  the  latter  case,,  P^^tteson, 
J.,^  says,  "There,. is  no  charge  of  fraud,  there  is  nothing  of 
i^^i  |§ort,  but.thereafe  general  ch;ai;ges  pf  wrppg.ite^nsj  t^at 
certain  .charges  have  not  been,  paid,  and.  things  of  that  sortj; 
very  general/',  He  th^ni goes  through  these,  charge?,  finds 
t^^em  explained  and  answered j  and  tl^erefore  refuses  to.. refer 
the  bill  for  taxation,  as  he  did  \^  x\ql  see  su^cieiitly  special 
circumstances  alleged  to  justify  him  in  sending  it  for  taxa- 
tipi;!^;'  In  the  former  case  he  refers  the  bill  fo|:  ^jtxation,  not 
"as  supposing  there  are  in  it  any  special  circumstances  of 

«  7Jur.  U64.  a  7  Jur.  1135, 


Attorney  and  Solicitor* s  Act,  109 

fjraud,  but  this  is  a  Sispute  between  the  executors  and  the 
pel^^oti  they  appointed  to  act  for  them,  and  I  think  it  reason- 
able that  it  i^hould  go  to  the  master,  without  meaning  to 
iiiipute  any  fault  to  Mr.  Tindal."  According  to  these  deci- 
sions, the  special  circumstances  under  which  a  bit)  is  to  be 
referred  for  taxation,  twelve  months  after  delivery,  diflPer  not 
m'lJifch  from  those  under  which  it  was  fdrraerly  referred  soon 
after  payment.  ' 

'  I^  Htyss  V.  Wilton,  itbecaiae  a  question  whether  the  giving 
df' a'  bill  of  exchange  and  promissory  notes  for  the  amount  of 
sdmebills  of  cofsts  was  a  pdyment,  so  afe  to  bring  the  bills  mthin 
th'e'  pfbtebtiort  of  the  41st  clause.  They  were  delivered  in 
A^gust,*1842,  and  the  above  securities  were  given  in  October, 
the  'fii^st  having  to  run  three  months,  the  other  two  six  months. 
It  v^  sworn  that  Mr.  Justice  Coltman  held,  at  chambers, 
wh^h  aiV  application  was' made  to  him  to  refer  the'  bills  to  tta- 
ation,' that  payment  must  be  considered  to  have  been  made 
when'  the' security  vv^as  given.  Though  Mr.  Justice  Patteson, 
ii^hen  tfib  application  was  made  to  him  in  the  Bail  Coiirt,  was 
uh\^iHin|g,  "  partictrlarly  aftei*  the  opinion  said  to  have  been 
et^i'ess^d  by  my  brother  Cbltman,  at  chambers,  although 
dflr^avit^  6f  what' passes  at  chambers  before  a  jud^e  are  not 
a1W^^  particularly  atcurate,"  to  express  any  opinibn  iipoti 
tMfe'pbiht,  yiet  if  would  seem  that  the-  indinatidn  of  his  triind 
wUk  agiWst  thi^  {position ;  and  we  should  think  rightly  so'. 
Hatf'Ros^  given  a  bond  01*  judgment,  or  some'othfer  security 
of  a  higher  nature  thkn  that  which  Wilton  had  bii  the  bill  of 
cqstis,"so  that  'he  could  nb'  longer  sue!  on  the  Ijill'of  cbsJs,  but 
sHd'uld  rely'ob  the  higher  security,  this  might  justly  be  cohsi*- 
difet^efl  tf  pkynaetit  aild  settkmeint  of  the  bill'of  costs  at  the  time 
of  iti^^date;  without  reference  to  the  lime  of  payment.  'But 
vfre  tianhot  See  how  it  cati  be  said  that  giving  a  promissory 
nbfe  is  a  Jifeiyment  of  a  bill  of  co^ts>  since  if*  the  note  is  not 
paid,  the  p^rty.nftay  ptdceed'ttn  th6  bill  of  costs.  No  secdrity 
cah  "ip^rate  as  a'p^ymc*nt "of 'the  bHl  of  costs,  unless  it  is  of  a 
higher  ftatiire  and  completely  merged  the  bill  of  costs,  so  that 
Oh  it,  qua  bill  of  costs,  the  attoi*ney  can  no  longer  maintain  an 
action. 

A  still   more  difficult  question  arose  in    Binns  v.  Hey. 
The  bill  of  costs  had  been  paid  more  than  a  year  before  the 
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application  to  tax:  a  rule  nisi  for  taxing  was  obtained  in 
Trinity  .term,  and  before  cause  could  be  shown  the  present 
act  passed j  by  the  first  section  of  which  several  statutes  were 
repealed,  "save  and  except  so  far  as  relates  to  any  matters  or 
things  done  at  any  time  before  the  passing  of  this  act,  all 
which  matters  and  things  shall  be  and  remain  good,  valid,  and 
effectual,  to  all  intents  and  purposes  whatsoever,  as  if  this  act 
had  not  passed."  Mr.  Justice  Pattesonthus  states  the  argu- 
ments urged  upon  this  head,  and  his  own  opinion  upon  them. 
"  The  whole  question  depends  upon  whether  this  act  applies 
or  not.  It  is  urged,  on  behalf  of  the  parties  contending  for 
the  power  to  tax,  that  the  rule  to  refer  to  taxation  having 
been  obtained  before  the  passing  of  the  act,  in  Trinity  term 
last,  and  the  section  already  referred  to  containing  a  saving  of 
all  matters  and  things  done  before  the  act,  which  it  is  declared 
are  to  remain  as  good,  valid,  and  effectual,  as  though  the  act 
had  not  passed  ;  they  cannot  be  said  to  remain  good,  valid, 
and  effectual,  unless  the  iTile  be  made  absolute.  But  I  am 
quite  of  opinion,  on  looking  at  the  whole  act,  that  that  is  not  the 
meaning  of  the  statute.  The  rule  must  have  been  a  good  rule 
whpn  granted,  and,  being  once  obtained,  remains  so,  for  the 
purpose  of  bringing  the  question  before  the  Court.  But  the 
new  act  is  not  restricted  to  bills  which  shall  be  hereafter  deli- 
vered, but  applies  to  all  bills.  It  might  be  urged  that  the 
words,  *  any  such  bill,'  may  be  understood  as  applying  to  bills 
delivered  under  this  act,  but  to  justify  that  construction, 
there  should  have  been  a  saving  of  the  former  acts  relating  to 
the  subject,  and  they  are  repealed  by  the  present  act.  This 
bill,  then,  was  paid  more  than  twielve  months  before  the  com- 
mencement of  this  act,  and  that  is  a  fatal  objection  to  this 
application."  If  we  may  be  allowed  to  express  a  difference 
of  opinion  from  so  learned  and  able  a  judge,  we  would  observe 
that  if  the  rule  nisi  to  refer  to  taxation  in  Trinity  term  was, 
according  to  the  words  of  the  6  &  7  Vict.  c.  73,  to  be  and 
remain  as  good  and  valid  as  if  that  act  had  never  passed,  the 
bill  should  be  referred  last  term,  unless  cause  were  shown  as 
under  the  old  law.  For  if  the  act  had  not  passed,  the  rule 
for  taxation  should  be  made  absolute,  unless  cause  were  shown. 
How  then  can  it  be  a  saving  of  what  was  done  under  former 
statutes  to  set  aside  a  rule,  conditional  only  for  cause  on  the 
merits,  on  account  of  the  passing  of  this  very  statute  ? 
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The  37th  section  enacts,  "  that  no  attorney,"  &c.  "  shall 
commence  or  maintain  any  action  or  suit  for  the  recovery  of 
any  fees,"  &c.  "for  any  busijiess  done  by  such  attorney  or 
solicitor"  until  the  expiration  of  a  month  after  the  delivery  of 
hi«  bill.  This  does  not  alter  the  law  with  regard  to  the  power 
of  setting  off  a  bill  of  costs  without  being  delivered  a  month 
beforehand,  and  therefore  it  would  seem  that  an  attorney 
may  now  set  it  off  as  formerly,  provided  he  deliver  it  in  time 
enough  for  the  plaintiff  to  have  it  taxed  before  the  trial.^ 

The  word  "maintain"  in  the  above  section  may  produce 
some  difficulty.  Suppose  an  attorney  commenced  an  action, 
before  this  act  passed,  for  the  amount  of  a  conveyancing  bill, 
might  not  the  defendant  now  plead  that  the  plaintiff  could 
not  further  maintain  the  action  "  until  the  expiration  of  one 
month  after  such  attorney  or  sohcitor"  &c.  should  have  deli* 
vered  his  bill  ?  We  do  not  see  how  such  an  objection  could 
be  met,  and  we  can  imagine  that  there  are  many  cases  now  in 
Court  in  which  it  might  be  taken. 

Heretofore  it  was  a  general  rule  that  a  bill  of  costs  could 
not  be  taxed  at  the  trial  of  an  action  brought  upon  it,^  or  after 
verdict,  or  judgment  by  default  and  writ  of  inquiry  executed.^ 
Though  this  was  the  general  rule,  a  bill  of  costs  has  been  re- 
ferred for  taxation  after  a  verdict  recovered,  on  a  suggestion 
that  some  of  the  items  would  not  have  been  allowed  by  a 
master,  but  only  on  the  terms  of  the  defendant  paying  the 
costs  of  the  application  and  of  the  taxation,  with  the  costs  of 
the  cause  as  between  attorney  and  client,  the  plaintiff  being 
at  Uberty  to  take  out  forthwith  the  money  which  had  been 
paid  into  Court.* 

By  the  present  act  a  great  practical  alteration  is  effected  in 
this  respect :  as  special  circumstances  will  be  easily  found  to 
support  applications  of  this  kind  unless  the  Courts  adopt  some 
more  stringent  rules  for  the  protection  of  attornies  than  any 
which  they  have  hitherto  done. 

.  A  question  of  importance  to  Welsh  attornies  was  brought 
before  the  Court  in  Ex  parte  Reece  and  Davies,^  at  the  request 
of  the  Masters  of  the  Queen's  Bench.  By  1  Will.  IV.  c.  70, 
(Lord  Abinger's  Act),  s.  16,  it  was  enacted,  that  attornies  of 

»  Martin  v.  Winder,  1  Doug.  198,  note  63.  *  Doug.  199. 

«  Barnes,  124.  *  2  Chit.  Rep.  65.  »  7  Jur.  1061. 
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the  Courts  of  Sessions  in  Wales  should  he  entitled  upon 
payment  of  1«.  to  have  their  names  entered  upon  a  roll  to  be 
kept  for  that  purpose  in  each  of  the  Superior  Courts  at  West- 
minster, and  thereupon  be  allowed  to  practise  in  such  Courts, 
&c.  &c.  Reece  was  duly  entered  upon  that  roll,  and  conti- 
nued to  practise  as  an  attorney  in  Wales.  By  the  3rd  section 
of  the  late  act  it  is  provided,  that  no  person  shall  be  capable 
of  being  admitted  and  enrolled  as  an  attorney  or  solicitor  un- 
less he  shall  have  been  articled  "  to  a  practising  attorney  or 
solicitor  in  England  or  Wales;"  and  by  the  8th  section  it  is 
provided,  "  that  whenever  any  person  shall  be  articled  to  an 
attorney  or  solicitor,  such  attorney  or  solicitor  shall  swear  or 
cause  to  be  sworn  an  affidavit  of  his  having  been  duly  ad- 
mitted." Davies  having  been  articled  to  Reece,  the  question 
which  the  Masters  wished  to  raise  was,  whether  Reece  was 
"  duly  admitted,"  they  appearing  to  think  that  those  words 
implied  an  admission  at  Westminster.  For  Reece  and  Davies 
it  was  contended,  that  they  meant  only  admitted  as  an  attor- 
ney, no  matter  whether  in  England  or  Wales ;  in  this  con- 
struction Mr.  Justice  Patteson  entirely  concurred;  but  the 
applicants,  wishing  to  have  the  matter  fully  discussed,  ob- 
tained a  rule  nisi,  which  was  to  be  argued  last  term.  We  con- 
fess that  we  can  see  very  little  difficulty  about  it. 

With  regard  to  the  admission  of  clerks  and  of  attornies  and 
solicitors  of  inferior  Courts  to  the  Courts  at  Westminster,  and 
the  renewal  of  the  certificates  of  those  who  neglected  to  take 
them  out  in  proper  time,  the  following  decisions  occurred  in 
the  Bail  Court  in  Michaelmas  term.  In  Ex  parte  Patrick,^  Mr. 
Justice  Patteson  observed,  that  though  applications  by  attor- 
nies and  solicitors  of  the  Durham  and  Lancaster  Courts  for 
admission  to  the  Westminster  Courts,  under  sect.  43  of  6  &  7 
Vict.  C.73,  were  generally  made  at  chambers,  he  did  not  know 
that  there  was  anything  against  their  being  made  in  Court. 
By  the  25th  sect,  of  the  6  &  7  Vict.  c.  73,  it  is  provided, 
"  that  if  any  attorney  or  solicitor  shall  neglect  to  procure  an 
annual  stamped  certificate,  authorizing  him  to  practise  as  such 
within  the  time  by  law  appointed  for  that  purpose,  then,  and 
in  such  case,  the  said  registrar  shall  not  afterwards  grant  a 
certificate  to  such  attorney  or  solicitor  without  the  order  of  the 

»  7  Jur.  993, 
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Master  of  the  Rolls,  in  the  case  of  a  solicitor,  or  of  one  of  the 
Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer,  or 
of  one  of  the  judges  thereof,  in  the  case  of  an  attorney,  autho- 
rizing such  registrar  to  issue  such  certificate  ;  and  it  shall  be 
lawful  for  the  Master  of  the  Rolls,  or  for  such  court  or  judge, 
to  make  such  order,  upon  such  terms  or  conditions  as  he  or 
they  shall  think  fit."  An  application  being  made  in  the  early 
part  of  the  terra  to  re-admit,  without  the  usual  term's  notice, 
a  Mr.  Gude,  whose  certificate,  owing  to  the  misconduct  of 
his  town  agent,  had  not  been  tak«n  out  for  two  years,  Mr.  Jus- 
tice Patteson,  after  observing  that  now  there  was  no  such  thing 
as  re-admission,  allowed  him  to  renew  his  certificate  on  pay- 
ment of  the  arrears  of  duty.^  Later  in  the  term  a  somewhat 
similar  application  was  made  before  Mr.  Justice  Wightman, 
who,  considering  that  it  was  in  fact  the  same  as  an  application 
under  the  old  law,  by  a  person  disabled  to  practise,  to  be 
allowed  to  do  so,  thought  that  one  of  the  conditions  which  ' 
might  be  properly  imposed,  was,  that  the  due  nptices  should 
have  been  given  as  under  the  old  law,  and,  on  consulting  the 
full  Court,  found  them  to  coincide  with  him.  The  consequence 
was,  that  a  rule  of  Court  is  to  be  framed  on  the  subject  of  these 
notices,  and  that  the  applicant  in  that  case  is  to  come  again 
to  the  Court  after  giving  the  requisite  notices.*  There  can 
scarcely  be  a  doubt  that  the  application  for  leave  to  renew  the 
certificate  is  the  same  in  substance  as  the  application  formerly 
to  be  re-admitted ;  that  the  same  notices  which  were  required 
for  this  should  be  required  for  that,  and  that  Mr.  Justice 
Wightman  exercised  a  proper  discretion  in  the  course  which 
he  thought  fit  to  pursue. 

*  In  our  last  Number,  we  expressed,  in  very  moderate  terms, 
an  unfavourable  opinion  of  the  mode  in  which  this  measure 
was  firamed.  Some  of  our  readers  may  have  thought  us  unjust 
to  the  framerof  it,  as  we  then  stood  alone,  before  the  public  at 
least,  in  condemnation  of  it.  Since  that  time,  some  of  the 
most  learned  judges  on  the  bench  have  expressed,  in  a 
thousand-fold  stronger  language,  their  disapprobation  of  the 
manner  in  which  it  has  been  got  up. 
P.  M. 

»  See  Ex  parte  George  Gude,  7  Jur.  1016.  »  See  8  Jur.  20. 
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ART.  VII.— PRACTICAL  POINTS  IN  CONVEYANCING. 

1.  Memoranda  on  the  Purchase  of  a  Share  of  a  Reversionary 
Trust  Fund. 

Elizabeth  Thompsok,  who  was  a  widow^  and  possessed  of 
6000Z.  three  per  cent,  consols,  married  Jervis  Coates,  and 
previous  to  the  marriage  the  said  sum  of  5000Z.  three  per  cent, 
consols  was  transferred  into  the  names  of  trustees  and  settled 
upon  trust  for  E,  T.  during  her  life,  after  her  decease  for  J.  C. 
during  his  life,  and  after  the  decease  of  the  survivor  of  them 
upon  trust  for  the  child  if  only  one,  in  all  the  children  equally 
if  more  than  one  of  the  marriage,  with  the  usual  trusts  for  the 
maintenance  and  advancement  of  the  children ;  and  with  a 
proviso  that  if  there  should  not  be  any  child  who  attained  a 
vested  interest,  then,  but  subject  to  the  trusts  aforesaid,  the 
said  trust  fund  should  be  held  upon  the  trusts  following  r-~if 
E.  T.  survived  J.  C,  then  upon  trust  for  her  absolutely ;  but  if 
she  died  in  his  lifetime,  then  upon  trust  for  such  persons  as  she 
should  by  will  appoint ;  and  in  default  of  appointment  upon 
trust  for  such  persons  as  would  have  b^en  entitled  at  her 
decease  to  her  personal  estate,  under  the  statute  for  the  dis* 
tribution  of  intestate  effects,  in  case  she  had  died  intestate 
and  without  having  been  married,  and,  if  more  than  one,  for 
them  in  the  shares  prescribed  by  the  said  statute. 

E.  T.  died  a  few  years  after  the  marriage,  leaving  one  child 
only,  a  son,  who  also  died  when  of  the  age  of  twelve  years, 
leaving  his  father,  J.  C,  surviving,  and  of  the  age  of  fifty-one 
years. 

The  next  of  kin  of  E.  T.,  at  the  time  of  her  decease,  were 
three  brothers ;  and  one  of  the  brothers  contracted  to  sell  his 
one-third  of  the  reversionary  trust  fund  to  an  Insurance  Com- 
pany, when  the  following  requisitions  were  made  on  behalf  of 
the  company : — 

A  certificate  of  the  baptism  of  J.  C,  and  also  of  the  burial 
of  his  wife  and  son,  should  be  obtained,  and  a  declaration  by 
J.  C,  that  there  was  not  any  other  issue  of  the  marriage  than 
the  deceased  child,  and  that  his  wife  did  not  make  any 
appointment  under  her  power.  Certificate  of  the  marriiage  of 
E.  T.  with  her  first  husband  should  also  be  produced. 
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It  should  also  be  ascertained  that  the  fund  is  standing  in 
the  names  of  the  trustees  of  the  settlement  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England^  and 
inquiry  should  be  made  of  them  whether  they  have  notice  of 
any  appointment  by  E.  T.,  or  of  any  assignment  or  charge  by 
the  vendor  of  his  share.  The  purchasers  should  also  be  satis- 
fied as  to  the  identity  of  the  vendor;  and  there  should  be  a 
declaration  by  some  one  acquainted  with  his  family,  that  he 
and  his  two  brothers  are  the  only  surviving  children  of  his 
father  and  mother  respectively,  and  that  there  has  not  been 
any  deceased  child  who  left  issue ;  and  that  the  father  and 
mother  are  both  dead  ;  and  that  E.  T.  did  not  leave  any  issue 
of  her  first  marriage  who  survived  her.  Searches  should  also- 
be  made  whether  the  vendor  has  been  a  bankrupt  or  insolvent, 
and  for  judgments  and  annuities.  After  the  assignment  is 
executed,  notice  of  it  should  be  immediately  given  to  the  trus- 
tees of  the  settlement,  and  a  distringas  should  be  lodged  at 
the  Bank  against  the  transfer  of  the  vendor's  share  of  the 
trust  fund. 

We  now  copy  an  agent's  charge  for  some  of  the  searches 
here  recommended. 

Searching  at  the  Inrolment  Office  in  Chancery,  if  you 

had  granted  any  Annuities,  and  paid  ....* 0  14*     4 

Searching  at  the  Court  of  Insolvent  Debtors  for  six  years, 

if  you  had  taken  the  benefit  of  the  Act,  and  paid  . .  0  14  4 
Searching  at  the  Register  Office  for  Judgments,  and 

paid  • ••.•.••• • ...••     0  14     4 

Searching  at  the  Warrant  of  Attorney  Office  in  Queen's 

Bench,  if  any  Warrant  of  Attorney  were  filed  against 

you,  and  paid    0  14     4 

Instructions  for  Distringas  to  lodge  against  the  transfer 

of  £ consols 0  13     4 

Paid  for  Distringas 0     6  10 

Drawing  Notice  to  place  at  the  Bank  against  the  transfer 

of  the  aforesaid  Sum,  and  Copy 0  13     4 

Attending  the  Bank  Solicitor  therewith  for  his  Allocatur 

to  deliver  to  the  Secretary  of  the  Bank 0     6     8 

Paid  the  Bank  Solicitors  their  Fees    1     6     8 

Attending  the  Secretary  of  the  Bank  to  place  Distringas 

in  the  Bank  Books,  and  seeing  same  entered  in  the 

Books  of  the  Consol  Office 0     6     8 

I  2 
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We  may  observe,  that  if  a  chose  in  action  belonging  to  a 
feoie  covert  is  purchased,  and  she  dies  before  it  i$  received, 
the  trustee  thereof  wilf  require  letters  of  administration  to  her 
effects  to  be  obtained  before  it  is  paid,  so  that  the  expense  of 
obtaining  such  administration  should  be  provided  forbn  making 
the  purchase.  We  think,  however,  that  if  a  naan  ov  a  fetoe 
^ole  assigns  a  chose  in  action  for  a  valuable  Consideratiod, 
and  dies  before  it  is  received,  the  trustee  may  safely  pay  it  -td 
the  assignee,  without  requiring  the  concuitence  of  the  legal 
personal  representative  of  the  assignor. 

2.  On  Bequests  to  Charities. 

Ip  our  readers  will  refer  to  our  first  volume  they  will  find  an 
article  on  this  subject,  in  which  the  cases  and  principles  of 
the  law  are  fully  investigated.  We  regret  that  the  caution 
which  we  then  gave  has  not  been  so  generally  observed  as 
eould  have  been  wished ;  for  many  cases  have  occurred  of 
late  in  which  charities  have  lost  the  full  benefit  of  bequests 
made  to  them.  Some  years  ago  the  objection  that  charitable 
legacies  without  special  worids  are  only  entitled  to  a  pro- 
portionable part  of  the  pure  personalty,  was  seldom  insisted 
upon  :  the  expense  of  separating  and  arranging  the  funds  in 
the  master's,  office  being  frequently  considerable.  Besides, 
we '^ may  allow  something  to  the  conscience  of  residuary  lega- 
tees, who  are  willing  that  the  intention  of  their  testators 
should  be  fully  carried  out,  notwithstanding  there  mi^t  be  a 
deficiency  in  matter  of  form.  But  the  case  is  now  different, 
and  questions  of  this  kind  are  much  more  frequently  agitated. 
Several  cases  have  been  before  the  Master  of  the  Rollsj,  and, 
among  others,  we  may  notice  The  Philanthropic  Society  v. 
Kenip.^  In  that  case,  Ann  Sammon  by  her  will, gave  legacies 
to  certain  iirfividua]^,  amounting  in  the  whole  to  about  4000/., 
•and  she  also  gave  legacies  to  .charities  amounting  together  to 
about  iSOOZ*  The,  assets  of  the  testatrix  consisted  of  about 
1200/.  in  pure  personalty,  and  5400/.  in  personalty  connected 
with  real  estate:  altogether  6600/.  .  The  will  directed  that 
ihe  charitable, legacies  should  be  paid  out  of  the  ready  nmney 
and  proceeds  of  funded  property,  personal  chattels  and  effects, 

»  4  Beavan,  681. 
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and  not  from  the  proceeds  of  her  leasehold  or  real  estates; 
and  the  testatrix  charged  her  leasehold  estates,  in  addition  to 
her  other  personal  estate,  with  the  payment  of  her  debts  and 
other  legacies.  The  Master  of  the  Rolls  observed,  «*The 
leaseholds  being  given  '  in  addition  to,'  and  not  '  in  exonera- 
tion of/  the  other  personal  estate,  we  have  the  whole  personal 
estate  subject  to  the  debts,  &c.  and  all  the  other  legacies. 
The  necessary  consequence  is,  that  when  you  come  to  apply 
the  .assets  in  payment,  you  must  have  pro  rata  payments  out  of 
different  sorts  of  personal  estate;  you  pay  the  debts,  funeral 
expenses  and  legacies  out  of  the  common  fund,  and  yet  it  is 
desired  that  the  charity  legacies  should  be  first  paid  out  of 
the  pure  personalty.  Here,  as  in  every  case,  the  testatrix 
intended  all  the  legacies  td  be  paid,  but  it  must  be  done 
according  to  the  principle  of  law  ;  and  if  this  were  a  matter 
altogether  independent  of  authority,  I  own  I ' should  have 
thought  that  good  reasons  might  have  been  found  for  miar- 
shsalling  assets.  I  cannot  help  veiy  strongly  thinking  bo; 
but  considering  the  authorities  which  have  prevailed,  the  lan- 
guage which  has  been  laid  down  on  this  subject,  and  the 
necessity  of  having  pro  ratS.  payments  in  Cases  where  charity 
legacies  are  concerned,  I  think  that  something  more  than  :is 
to  be  found  in  this  will  is  wanting,  to  entitle  the  charity  legacy 
to  be  paid  in  full  out  of  the  pure  personalty.  The  wordsi 
this  will  seem  to  be  insufficient  to  enable  her  intention  to  be 
carried  into  effect  in  the  state  of  her  assets;  'The  intention 
was  perfectly  lawful,  and  might  have  been  etfected  in  a  dif- 
ferent way,  if  there  had  been  wol^s  introduced  into  this,  will 
expressly  throwing  the  other  burdens  upon  the*  other  portion 
of  the  estate."  •        -  .  : 

Hence  it  was  held,  that  the  charity  legacies  failed  as  t(^  so 
much  of  the  pure  personalty  as  was  requited  foir  a  pro..rat& 
paypxent  of  the  (debts  and  other  legacies.  Thd  will,  it  will 
be  observed,  provided  for  orte  case,  namely,  that  the  charity 
legacies  should  not  be  paid  out  of  leaseholds,  &Cv  but  it:  failed 
in  not  giving  such  legacies  a  priority  with  respect  t6  the:pure 
personalty.  '  :   .    .   f 

So,  in  the  case' of  Sturge  v.  Dimsdale,'^  also  before  the 
Master  of  the  Rolls,  where  a  testatrix  eiaeated  byher  will  a 

*  7  Jurist,  643. 
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mixed  fund,  arising  from  real  and  personal  estates,  and  there- 
out gave  several  legacies,  and,  among  others,  certain  legacies 
to  charities;  and  directed  that  none  of  the  legacies  bequeathed 
to  charities  should  be  paid  out  of  monies  to  arise  by  the  sale 
of  her  real  estates,  but  should  be  paid  out  of  such  part  of  her 
personal  estate  only  as  should  be  legally  applicable  thereto; 
the  Master  of  the  Rolls  thought  that  this  direction  alone 
was  not  sufficient  to  exempt  the  pure  personal  estate  from  its 
lialnlity  to  contribute  to  the  payment  of  debts  and  general 
legacies  in  the  usual  way. 

For  fon  information  on  this  subject,  we  beg  to  refer  to  our 
article  mentioned  above ;  but  we  may  here  observe,  that  in 
framing  a  bequest  to  a  charity,  it  is  obvious  that  two  points 
should  be  carefully  attended  to :  1st,  that  the  charitable  legacy 
should  be  clearly  confined  to  the  pure  personalty ;  and,  2dly, 
that  it  should  be  made  the  primary  charge  on  that  fund :  but 
care  should  also  be  taken,  that  if  it  be  necessary  that  the 
general  legacies  should  abate,  that  the  charitable  legacy  should 
abate  in  like  proportion  ;  for  that,  we  apprehend,  is  usually 
the  intention. 

We  think  the  following  forms  would  be  sufficient,  and 
they  are  perhaps  as  brief  and  as  simple  as  the  subject  will 
ddmit  of. 

Form  of  Bequest  of  a  Legacy. 
"  I  give  the  sum  of  £  for  the  use  and  benefit  of  the 

Infirmary  for  the  counties  of  Newcastle-upon-Tyne,  Northumber- 
land and  Durham ;  the  same  to  be  paid  to  the  Treasurer  for  the 
time  being  of  the  institution,  whose  receipt  shall  be  a  good  discharge 
for  the  same.  And  I  direct,  that  a  sufficient  part  of  my  pure  per- 
sonal estate,  before  any  other  payment  thereout,  shall  be  applied  in 
payment  of  the  said  charitable  legacy ;  but  the  same  to  abate  with 
n^y  other  legacies  if  necessary/* 

Form  of  Bequest  of  a  Residue, 
'*  I  give,  &c.     And  I  direct  that  such  part  of  my  personal  estate 
as  I  cannot  lawfully  bequeath  to  charitable  uses,  and  as  is  applicable 
by  this  my  will  to  the  payment  of  my  debts  and  legacies,  shall  be 
the  primary  fund  for  payment  of  the  same." 
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ART.  VIII.— LIABILITY  OF  INFANTS  IN  RESPECT  OF 
CONTRACTS.' 

The  privilege  which  an  infant  possesses  is  given  to  him  for 
his  own  benefit  and  protection,  and  for  that  intent  and  object 
alone,  so  that  it  cannot  be  defined  by  any  fixed  rules,  but 
must  necessarily  vary  with  circumstances.  Since,  however, 
the  privilege  has  been  adjudicated  upon  in  numerous  in- 
stances, it  is  proposed  to  consider  what  it  is  in  reference  to 
contracts  entered  into  by  the  infant  with  or  without  deed.* 

His  contracts,  like  all  other  person's  contracts,  must  either 
aflPect  his  own  interest  or  affect  the  interest  of  others,  as  when 
he  contracts  in  consequence  of  an  authority  entrusted  to  him 
by  a  third  person ;  and  as  there  is  a  clear  distinction  between 
such  contracts,  it  is  necessary  to  consider,  1st.  Those  con- 
tracts which  are  entered  into  by  him  and  affect  his  own  inte- 
rest, whether  they  be  entered  into  by  simple  contract  or  spe- 
cialty ;  2dly.  Those  contracts  which  do  not  affect  his  own 
interest,  but  take  effect  from  an  authority  entrusted  to  him. 

Before  entering  into  the  divisions  of  the  subject,  it  is  neces- 
sary to  state  that  the  privilege  of  an  infant  is  a  personal  privi- 
lege, of  which  he  alone  can  take  advantage,  and  his  contracts, 
when  voidable,  can  be  avoided  only  by  himself,  his  heirs,  or 
his  personal  representatives.^ 

Although  an  infant  is  bound  by  some  of  his  contracts  during 
his  minority,  (as  will  be  shown  hereafter,)  besides  his  con- 
tracts for  necessaries,  it  is  the  privilege  of  infancy  that  no 
action  (except  for  necessaries)  shall  be  brought  on  any  con- 
tract entered  into  by  an  infant,  either  against  himself  at  any 
time  of  his  life,  or  his  representatives  after  his  death,  whether 
the  contract  is  a  simple  contract  or  a  specialty,  unles3  the 
infant  ratifies  the  contract  after  age.'^ 

*  The  eotire  law  of  infancy  in  all  its  branches  has  been  digested  by  Mr.  Mac- 
pberson  in  his  able  and  very  valuable  work  entitled  .4  Treatise  on  the  Law  relating 
ta  Infants,  published  in  1842  ',  but  the  great  extent  of  the  subject  prevented  him 
from  going  fully  into  the  doubtful  questions  of  liability.  The  work  contains  nearly 
six  hundred  pages,  exclusive  of  Appendix  and  Index,  as  it  is. — Edit, 

'  Burrows,  1808.  ^  Keene  v.  Baycott,  2  H.  B.  515 ;  Perkings,  s.  12. 

*  It  is  indeed  stated  in  Woodfall's  Landlord  and  Tenant,  2d  edit.  p.  601,  that 
infancy  is  a  good  plea  in  debt  for  rent,  but  "  as  a  lease  made  to  an  infant  is  not 
void  but  voidable  only,  if  it  be  beneficial  to  him  he  is  liable  to  an  action  for  the  rent 
reserved:'    Kelsey's  case,  Cro.  Jac.  320,  is  cited  as  an  authority,  but  on  referring 
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But|  as  hag  been  before  stated ,  the  privilege  is  a  pereoa^l 
one,  and  therefore,  in  most  cases,  the  otBer  party  to  the-  con- 
tract is  bound  by  it,  and  may  be  sued  for  a  breach  of  it« 

In  fact,  the  only  case  in  which  the  adult  party  could  object 
to  fulfil  his  contract  on  the  ground  of  want  of  mutuality,  is  in 
the  case  of  a  submission  to  arbitration*  It  was  decided  that  the  - 
adult  contmctor  could  take  this  objection  in  the  case  of  BiddeU 
y.  Dowse,^  a  decision  in  the  Exchequer  Chamber,  where  it  was 
held  that  the  adult  contractor  was  not  bound  by  a  submission  to 
arbitration;  and  there  is  a  sufficient  reason  for  this  forming  an 
exception  to  the  rule,  as  it  is  essential  to  the  validity  of  an  award 
that  the  submission  should  be  mutual,  inasmuch  as  if  one  party 
was  bound  when  the  other  was  not,  the  award  could  not  have 
the  effect  of  settling  the  differences  of  the  parties  and  would 
on  this  account  be  a  bad  award,  and  it  would  be  absurd,  to 
hold  one  party  liable  to  an  action  on  the  submission  loi*  lK>t 
performing  the  award,  when  the  award  itself  is.  a  nullity.  It 
is  belwved,  however,  that  such  an  agreement,  for  the  above 
reasons,  will  be  found  to  be  the  only  exception  to  the  rule,  that 
the  privilege  of  infancy  is  a  personal  privilege. 

to  the  case' it  will  be  found  that  it  is  stated  expressly  that  the  defendant  was  of  full 
age  before  the  rent  day  came,  and  consequenily  before  the  action  was  brought,  and 
this  was  one  of  the  reasons  assigned  for  judgment  against  the  infant  \  therefore  the 
case  cannot  be  considered  any  authority  for  showing  that  an  infant  is  liable  to  any 
action  on  his  contract  entered  into  by  him  whilst  he  is  a  minor,  unless  he  ratifies  it 
sub8equent>y,  although  it  is  an  aatbority  for  establishing  the  fact  tliat  he  can  ratify 
a  lease  after  ago,  and  thereby  render  himself  liable  for  the  previous  rent  by  conti- 
nuing in  possession  of  the  land. 

A  similar  passage  is  to  be  found  in  Bacon*s  Abridgment,  title  Infancy,  F.;  it  is 
there  stated  that  *'  if  an  infant  take  a  lease  for  years  rendering  rent,  if  he  enter  upon 
the  land,  he  sball  be  chaiiged  with  an  action  of  debt  during  his  minority,  because 
the  purchase  is  intended  fpr  bis  benefit,  but  he  may  waive  the  term  and  not  enter, 
and  if  more  rent  be  reserved  upon  the  lease  than  the  land  is  worth  he  may  avoid  it,'' 
and  the  case  of  Kirton  vj  Klliolt,  2  Bulst.  69,  is  quoted.  In  that  case,  as  reported 
in  Bulstrode,  the  plaintriT  recovered  against  an  infant  the  rent  upon  a  lease  made  to 
him,  and  Houghtoo,  J.;  is  there  leported  to  have  said,  **  that  if  a  lease' be  made  of 
an  acre  of  land  to  an  infant,  rendering  a  hundred  pounds  rent  by  the  year,  apd  he 
doth  occupy  and  enjoy  this,  he  shall  be  charged  with  the  rent."  But  in  Roll.  Abr. 
731,  pi.  45,  and  in  Brownlow,  I'^O,  the  same  case  is  mentioned  by  the  name  of 
Ketde  v.  Eliot,  as  deciding  only  that  if  « lease  Im:  yearn  be  made  to  eh  infant  ren« 
dering  rent,  and  the  rent  is  in  arrear,  and  then  the  infant  comes  to  bis  full  age.  and 
afterwards  continues  the  occupation  of  the  land,  this  will  make  him  chargeable  for 
the  arrears  of  rent  incurred  during  his  infancy.  And  see  also  Ketsey's  case,  Cro. 
Jac.  320. 

«  6  B.  &  C.  265. 
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It  wilibe-shawti  hereafter  that  an  iiifaht  (independently  of 
his-  contracts  for  necessaries)  will  •  not  be  relieved  from  the 
effect  of  som^  of  his^  contracts^  and  to  som^  extent  therefore 
is  bonnd  by  them^  although^  as  has  been  said>  no  action  cdn 
be*  brought  against  htra  d*i  Any  such  contract  for  a  bleach  bf' 
ity  whild€  ^^  to  other  c6htmct&  he  is  n»dt  bound  'fit  alt.  Such' 
being^  the  effect  of  his  contracts,  there  is  Something  btartlfei^' 
in^  the  piio^itiori,  that  the  other^contractor  is  bonnd  by  (!He 
contract  whtn  the  irtfent  Is'not,  but  it  is  subrtiittod  thAt'^uch 
is  the^  ca«e,  with  the  single  eJcception  aborcf^imetttioned  of  a' 
siibmisfeiofi'to^arbifcratioh.    '  ^         ,i    <  -'^t    -,  .       ,-.  , 

-Thns  iti  Forrester's' case >  it  was  held  that  an  iif^fatit  cbuW' 
sue  oh  a  proittise  toi  hiwi  td  do  sueh  an  kct,  iii  cion^eration  of■'' 
a  pVomisfe  bytbe  infant  to  pay  a  siim  of  money,  thodgh- tlie' 
moh^y  was  not  paid  *  for  the  Court  held  that'  the  pririlegel  to 
avoid  the  contract  was  a  personal  privilege,  ^hidh  the  infaiit 
alobe  co^ld  take  advantage  6f.     '  '    •  •   ">      '     .      '    ' 

So  it  vmfe  adjudged  in  Hoh  vi  Ward,^  that  if  a  man  of  fdll 
age 'and 'a  female  <yf  fifteen  ^rorai^e  tb  intermarry,  and  after 
request  by  her  he  marries  Iriother  woman/an  eiction  on  dhe  case 
lie^  against  hiu)  for  the  violation  of  the  contract ;  for  though 
it  was  objected  that  this  was  nudunn  pactum,  and  not  reci«« 
procal;  afe  th6  mail  could  not  compel  her,  being  an  infant,  to 
perfor^  her  ,promisq,  yet.  being  voidable  only  as  to  herself,  as 
she  finds  it  for  her  benefit, it  shall  bind  him,  being  of  fuUagou^^ 

In  Warwick  V.  Bruce^*  affirtti'ed  in  the  Exchequrer  Chamber/ 
Lord  Ellenborough  relied  much  upon  the  consideration  being 
in  part  executed. by  the  infent,  a  cirquuiBtance  \vbich  was  sup- 
posed  to  have  weighed  with  the  Court  in  the  cases  of  Fame* 
bam  V.  Atkins,^  and  Smith  v.  Bbweh,^  and '  Forrester's  ca^, 
supra  V  but  Dampier,  J.  observed,^  that  the  question  does  not 
so  mucHi  depend  upon  the  questipn  whether  the  consideration 
is  executed,  as  in  whitt  -mannet*  the  interests  of  the  infailt  wiU 
be  affected  by  the  Contract.  ' 

Neither  of  the  above  reasons  ar^.  satisfej^ctory  in  showhig  the 
true  grounds  why  iniants/  can  3«ie  on  cpntraets.  although  the  . 

»  Sid.4;  keb.l,S.Cr'       '     *  i  Strang^,  937. 

»  Trin.  5  Ged.li.  Hott  v.  Ward,  adjudged '2  Stra.  937  i  1  BarnadisU  K.  B.  290; 
Fitzgib.  175,  275;  3  Atk.  306. 
^  2  M.  &  S.  205.  «  6  Taunt.  118. 

«  1  Sid.  446 ;  2  Keb.  623,  S.  C.         M  Vent.  51  j  3  Keb.  581,  S.  C, ' 
«  2  M.  &  S,  209. 
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other  party  cannot ;  nor  can  these  dicta  be  considered  autho- 
rity in  establishing  the  fact  that  there  are  any  contracts  on 
which  an  adult  contractor  can  take  advantage  of  the  infancy 
of  the  other  contractor^  whilst  the  above  cases  in  Strange  and 
Siderfin  establish  the  fact  that  an  infant  can  sue  on  a  con- 
tracty  the  consideration  of  which  is  wholly  executory  on  the 
part  of  the  infant. 

Nor  is  the  reason  a  sound  one^  that  an  infant  can  only  sue 
on  a  contract  when  it  is  for  his  benefit  to  do  so.  It  certainly 
can  hardly  be  presumed  that  an  infant  would  ever  elect  to 
sue,  if  the  contract  were  not  for  his  benefit,  and  when  he  at- 
tained his  majority  it  is  presumed  that  he  alone  would  be  the 
judge  whetlier  it  was  for  his  benefit  or  no. 

It  is  submitted  that  the  true  reason  why  in  the  above  cases 
the  infant  could  sue  on  the  contract  is,  that  the  privilege  which 
an  infant  has  is  a  personal  privilege,  and  that  consequently 
the  adult  contractor  can  never  take  advantage  of  the  infancy 
of  the  other  party,  except  in  the  instance  of  submission 
to  arbitration,  and  the  reason  why  this  should  form  an  ex- 
ception rests  on  grounds  which  apply  exclusively  to  such  con- 
tracts. 

It  may  be  thought  hard  that  an  infant  should  be  able  to  sue 
on  an  executory  contract,  when  the  other  contractor  has  re- 
ceived no  benefit  and  can  never  enforce  a  fulfilment  of  the 
promise  entered  into  by  the  infant,  but  it  is  submitted,  that  if 
an  adult  contractor  entered  into  such  a  contract  knowingly 
with  an  infant,  the  act  is  an  act  of  folly  in  himself,  of  which 
he  cannot  afterwards  complain,  at  least  in  a  court  of  law, 
although  perhaps  a  court  of  equity  might  in  some  cases  in- 
terfere to  protect  him  from  performing  a  contract,  the  con- 
sideration of  which  was  wholly  executory  on  the  part  of  the 
infant.  In  Bacon's  Abridgment  it  is  stated  that  a  delivery  of 
goods  to  an  infant  on  a  contract  of  sale  to  him  is  a  gift  to  him, 
and  the  infant  is  not  liable  to  an  action  of  trover.  This  ex- 
plains the  privilege  of  an  infant,  and  shows  that  in  consequence 
of  the  infant  not  being  bound  by  the  contract  of  sale,  the  deli- 
very of  them  to  the  infant  becomes  a  gift. 

In  the  above  passage  there  is  great  stress  laid  on  the  fact 
of  the  adult  contracting  party  having  knowledge  of  the  other 
party  being  an  infant,  for  it  could  scarcely  be  doubted  that  if 
there  was  fraud  in  the  infant  in  concealing  his  age,  that  would 
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be  a  good  defence  to  any  action  brought  by  the  infant  on  an 
executory  contract;  and  if  the  contract  had  even  been  executed 
by  the  delivery  of  the  goods,  the  fraud  in  the  concealment  of 
his  age  would  entitle  the  vendee  to  bring  an  action  of  trover 
for  them,  as  an  infant  is  always  liable  for  torts  committed  by 
him  in  the  same  manner  as  adult  persons. 

To  return  to  the  first  subdivision  of  the  subject,  viz.  those 
contracts  entered  into  by  the  infant  which  affect  his  own 
interests.  These  contracts  are  either  contracts  for  necessaries, 
or  contracts  other  than  necessaries,  and  must  be  separately 
considered. 

Istly.  Of  his  contracts  for  necessaries. 

Lord  Coke  defines  necessaries  to  be  meat,  drink,  apparel, 
necessary  physic,  and  such  other  necessaries,  and  likewise  for 
his  good  teaching  and  instruction  whereby  he  may  profit 
himself  afterwards*^  This  definition  includes  only  such  con- 
tracts as  relate  to  his  person  f  and  it  appears  that  a  contract 
for  the  repairs  of  his  house,  though  a  necessary  one,  is  not 
binding  on  him. 

On  his  contracts  for  necessaries  the  infant  is  liable,  and 
may  be  sued  either  in  an  action  of  assumpsit  or  debt  j^  but 
the  plaintiff  must  prove  that  the  articles  are  necessaries,^  both 
in  their  quality  and  quantity,  with  reference  to  the  real  and  not 
merely  to  the  ostensible  means  and  wants  of  the  defendant.^ 

What  are  necessaries  depend  upon  the  infant's  age,  state^ 
and  degree ;  for  the  term  necessaries  is  to  be  considered  a 
relative  term,  and  those  things  are  held  to  be  such  which  are 
suitable  to  his  age,  state,  and  d^ree.^ 

A  captain  in  the  army  was  held  liable  for  a  livery  for  his 
servant.7  So  for  regimentals  furnished  to  the  infant,  who  was 
a  member  of  the  Volunteer  Corps.^ 

A  chronometer  was  not  necessary  for  a  lieutenant  in  the 
navy  :9  and  a  racing  jacket  could  be  necessaries  for  no  one,^<^ 

*  Co.  Lilt.  172  a. 

»  Anonymous,  3  Salk.  196;  Tyrrell's  case,  2  Roll.  R.  271. 
^  Mackerell  v.  Bachelor,  Goldborougli,  168. 

*  Ive  V.  Chester,  Cro.  Jac.  660 ;  Burghart  v.  Angerstein,  6  C.  &  P.  690. 
«  Ford  V.  Fothergill,  1  Esp.  211 3  Peake*  229. 

«  Hands  v.  Slaney,  8  T.  R.  578 ;  P©tei»  ?.  Fleming,  6  M.  &  W.  42. 
7  8  T.  R.  578,  8  Qoates  v.  Wilson,  5  Esp.  162. 

*  Bcrolles  v.  Ramsay,  Holt,  77.  "  6  C.  &  P.  698. 
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A  gold  watch  chain  and  breast  pin,  under  8Z.,  were  neces- 
saries for  a  son  of  a  gentleman  of  fortune,  but  rings  were  riot, 
as  they  were  not  for  use  but  only  for  ornattleiit.^ 

The  hire  of  a  Stanhope  and  repairs  were  not  aiiecessaiy 
expenditure  for  the  son  of  a  clergyman'  6t  gome  fortune^ 
although  he  had  been  in  the  ahny.^  ' 

Goods  sold  to  an  infant  to  trade  with  can  never  be  necei*- 
saries.* 

Lodgings  are  iiecessaries,  and  he  is  liable  in  adsufnipsit  or 
debt  for  a  reasonable  rent,  though  not  on  his  covenant  ib  a 
lease  to  pay  a  fixed  rent.* 

Necessaries  for  an  infant's  wife  or  child^  are  nefceissaries  for 
him;  but  he  would  not  be  liable  for  the  debts  of  hie  -wife 
previously  to  marriage,  at  least  during  his  ininority.^ 

Money  advanced  to  procure  an  infantas  discharge  ftotti  am 
arrest  on  a  debt  for  which  he  was  liable;  has  been  held  neces- 
saries J 

What  are  necessaries,  is  a  qilestion  of  feet  for  the  jiiry, 
subject  to  the  control  of  the  Court.  The  situation  of  the 
infant  being  ascertained,  the  jtiry  is  bound  to  attend .  to  the 
opinion  of  the  judge,  whether  the  articles  were  neteeseaties  or 
no ;  and  if  the  jury  do  not  attend  to  the  judge,  it  is  a  perverse 
verdict.®  -  i 

It  seems  the  judge  may  nonsuit  where  none  of  the  arficles 
could  possibly  be  necessaries  ;9^  but  if  any  part  of  the  articles 
might  be  strictly  necessaries,  the  question  dughtnot  to.  be 
withdraw'n  from  the  jury. ^^ 

The  hire  of  horses,  gigs,  &c.  is  not  tiecessary  'fdv  an  under- 
graduate at  Oxford,  where  thef  only  evidence  of  the  tM>ndltion 
of  the  infaijt  was,  that  his  fJith^r  used  to  hunt  and  that  the 
infant  kept  a  horse  aiid  hunted  with  his  father.^*     •'  •  '  < 

.  »  Peterg  v.,Floi«ii)g,  6  M.  ^  >y.  42, . 
«  Charlus  V.  Baynliin,  7  C.  &  P.  5ii.     '      '         '  '    «     ..       •    , 

3  WhywfeH  f .  CUatppion;  Stra.  |p09  j  DMk  v^  Keighley,  ?  Esp.  480. 
«  Lowe  V.  Griffith,  I  Scott,  456  ;  .Chitty  on  qonlracts,  11^,  n»  2Dd  edit. 

*  Bacon's  Maxim,,  19.   y  .;     /  - 

•  Turner  v.  Frisby,  Stra.  168. 
^  ClaHje  v..  Lcilie,  2  =E»p.  28. 

^  garrison  v.  Fane,  I  Man.  &  Gr.  550. 
9  Mackerell  v.  Bachelor,  Cro,  Bliz.  583. 
JO  Maddox  V.  Miller,  1  Mau.  &  S.  738. 
»»  Hanison  v.  Fane,  I  Maa.  &  Qt.  560. 
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t  A  h€4rse  mfty  be  necessary^  if  the  infant  had  been  ordered 
to  ride  for  his  health.^ 

MoQ^  paid  f^r  the  use  of  the  infant  would  probably  lie  in 
some  case^i. against  th^  infant;  thus,  although  money  lent  to 
an  infant  for  the  purchase  of  Jaece3saries  would  not  lie,*  yet 
if  the.  piaiAtiff  s^w.tbe  moaey.laid  out  for  the  infant  in  the 
purchase  of  necessaries,  it  is  probable  that  money  paid  for  the 
vse  of  tbie.  infant  UTOuld  be  held  a  correct  mode  of  declaring.^ 

Thu&  al$o  it  has  been  held  that  a  fine  paid  for  an  infant  on 
copyhold  land  devolving  on  him  was  a  necessary  payment  for 
the  uae;  ^f >  the  infant.^ 

'  When  plaintifr  has  succeeded  in  showing  that  the  supplies 
were  suitable,  to  the  age  and  station  of  the  infant,  the  latter 
iiiay>  show  that  be  was,  supplied^  no  matter  from  what  quarter, 
withneeedsaried  suitable  to  his  situation,  and  the  plaintiff  can 
recover  for  no  further  supplies.^ 

It  iaeveoi  held  sufiicieKit  for  the  infant  to  show  that  he  was 
BtippliediWiitb  goods  ahunde^  whether  he  had  paid  for  them 
OP  Do,^  and  tbad  defeat  ^he  action  of  the  plaintiff.  There  is 
no  absoluite.  necessity  ior  tbe  plaintiff  to  make  any  inquiries 
eonoerniag  t^e  infant's,  condition  pjievioysly  to  supplying  the 
articles.7 

A  sum  advanc^^d  to  apprentice  an  infant  to  learn  a  trade 
wa0  held  not  at  ne^e^ary  expenditure  for  the  infant  f  although 
money  ^expended  for  his  general  education  would  be  neces- 
saries.9 

•2n(Uy.  Of  hi^  contracts  other  than  necessaries. 

^lihaB  already  been  stated  t)mt  no  action  can  be  brought  on 

*any  cdntract  (except  a  cpntract  for  necessaries)  entered  into  by 

an  infant,  either  agi^io&t  himself  or  his  representatives,  during 

his  minority,  or  afterwards,  unless  he  ratifies  the  contract  after 

age;  and  this  opinion  is  confirmed  by  the  circumstance  that 

»  Hart  V.  Prater,  K.  li.,  I  Jurist,  653  ;  Clotwes  y;  Ufook.  Stra.  1101. 
'  Darby  v.  Bowher,  1  Salk.  119  \  Karle  V.  Peale,  1  Salk.  386< 
'  See  10  Modern,  67  ;  and  Ellis  v.  Ellis,  5  Modern,  368. 

•  Evelyn  v.  Chichester,  Bull.  N.  P.  164 ;  3  Burr.  1717. 

•  Bainbridge  v.  Pickering,  2  W.  B.  1325 ;  3  C.  &  F.  114;  1  £sp.  21  ;  4  C. 
&P.626;  5N.  C.231. 

•  6  C.  &  P.  690.,  ^  6  N.  C.  231 ,  and  199, 

•  Smith  V.  Gibson,  Peake,  Ad.  C.  5^. 

9  Manby  v.'Scott,  1  Sid.  112  \  Sir  W.  Johes,  182. 
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no  case  has  been  found  reported  in  which  an  action  has  been 
brought  against  an  infant  on  such  contract  :^  yet  it  is  appre- 
hended that  it  is  equally  clear  that  an  infant  is  so  far  bound 
by  some  of  his  contracts  that  the  Court  will  not  interfere  to 
relieve  him  from  the  effect  of  them  during  his  minority. 

It  will  be  shown^  that  some  of  these  contracts  affect  the 
infant  in  two  different  ways,  whilst  others  have  no  effect  at 
all,  and  may  therefore  with  propriety  be  termed  void. 

As,  then,  the  contracts  of  an  infant  affecting  his  own  in- 
terests, affect  his  interests  in  two  different  ways,  or  do  not 
affect  him  at  all,  it  is  proposed  to  divide  them  into  three  sepa- 
rate classes,  and  to  show  that  all  his  contracts  will  fall  into 
one  or  other  of  these  classes,  and  that  the  cases  have  es- 
tablished a  principle  which  will  guide  us  in  determining  to 
which  of  these  classes  any  particular  contract  belongs. 

The  contracts  of  an  infant,  which  concern  his  own  interest, 
whether  entered  into  by  specialty  or  by  simple  contract  (other 
than  his  contracts  for  necessaries),  will  fall  into  one  or  other 
of  the  three  following  classes  : — 

1st  Class.' — Contracts  which  bind  him  during  his  minority, 
and  which  will  bind  him  after  age  by  a  subse- 
quent ratification. 
2nd  Class. — Contracts  which  do  not  bind  him  at  all,   and 
do  not  require  any  act  of  his  to  avoid  them, 
but  which  he  can  ratify  when  at  full  age. 
3rd  Class. — Contracts  which  are  so  clearly  to  his  detriment, 
that  they  are  held  void  ab  iniiio,  and  inca 
pable  of  confirmation. 
It  will  be  seen  that  the  1st  and  2nd  Classes  cannot  be 
called  void  contracts,  since  he  can  ratify  them  after  age  ;  and 
the  difference  between  the  two  classes  is,  thcit  the  Ist  Class 
have  some  binding  qualities,  but  the  2nd  have  none  at  all 
until  they  are  ratified — whilst  the  3rd  Class  are  void,  and 
therefore  incapable  of  being  ratified. 

Again,  it  will  be  seen  that  the  1st  Class  are  cases  which  he 
cannot  rescind  during  his  minority,  and  after  that  time  they 
have  no  effect  till  ratification,  and  that  the  2nd  and  3rd  Class 
never  require  to  be  rescinded,  as  they  have  no  effect  at  all. 

*  See  ante,  p.  119. 
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1st.  Class. — Contracts  which  bind  him  during  his  minority^ 
and  which  will  bind  him  after  age  by  a  subsequent  rati- 
fication. 
It  is  submitted  that  all  contracts  and  agreements  which  are 
obviously,  that  is  to  say,  on  the  face  of  them,  for  the  benefit  of 
the  infant,  are  binding  on  him  during  his  minority,  and  con- 
sequently fall  within  this  class. 

This  reason  has  been  frequently  assigned  by  the  judges  for 
making  the  contract  binding  on  the  infant.  See  the  judgment 
of  Lord  Mansfield  in  Zouch  v.  Parsons,*  and  his  judgment  in 
Drury  v.  Drury,-  where  the  general  principle  is  laid  down, 
that  ^*  if  an  agreement  be  for  the  benefit  of  an  infant  at  the 
time,  it  shall  bind  him;"  and  it  is  believed  that  this  is  one  cri- 
terion forjudging  whether  the  contract  is  binding  or  not,  and 
was  the  principle  acted  upon  in  early  cases,  when  it  waa  held 
that  a  lease  by  an  infant  was  binding  on  him. 

In  the  case  of  Ashfield  v.  Ashfield  *  it  was  resolved,  that  if 
an  infant  makes  a  lease  for  years,  rendering  rent,  it  was  only 
a  voidable  contract,  and  if  he  accept  rent  at  full  age  he  can- 
not afterwards  avoid  it. 

A  distinction  was  once  made  between  leases  reserving  rent 
and  one  on  which  no  rent  was  reserved,  but  this  distinction 
now  no  longer  prevails,  and  all  leases  being  apparently  for  the 
benefit  of  an  infant  have  been  held  binding  on  him  during  his 
minority. 

The  fallacy  of  the  argument,  that  a  lease  without  reserving 
rent  was  not  a  contract  apparently  beneficial  to  the  infant,  was 
shown  by  Lord  Mansfield  in  the  case  of  Zouch  v.  Parsons.'* 

The  doctrine  of  Lord  Coke  in  his  Commentaries  on  Little- 
ton, ^  where  he  says  that  *'  matters  in  fait  shall  be  avoided 
within  age  or  at  full  age,"  has  been  expressly  denied  to  be 
law  in  the  case  of  Maddon  v.  White  ;^  and  modem  cases 
show  that  there  are  some  contracts  which  an  infant  cannot 
avoid  during  his  minority.^ 

All  the  cases  support  the  proposition,  that  a  contract  ob- 
viously for  the  benefit  of  an  infant  is  binding  on  him  whilst 
he  is  a  minor,  but  no  longer ;  for  it  is  believed  that  no  case 

»  Burrows,  1801.  »  2  Eden,  39 ;  2  T.  R.  161.        •  Sir  Wm.  Jones,  157. 

*  3  Burrows,  1801.        »  Co,  on  Litt.  380  b.  «  2  T.  R.  161. 

7  Rex  V.  Inhab.  Wigston,  3  B.  &  C.  485. 
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will  be  found  where  it  has  been  held  that  an  infant  is  abso- 
lutely bound  by  any  contract  entered  into  by  himself  and 
affecting  his  own  interests. 

It  will  be  shown  hereafter^  that  a  deed  binds  an  infant  to 
some  extent  on  another  ground  as  well  as  on  the  ground  that 
the  contract  is  a  beneficial  one,  but  as  the  latter  ground  also 
would  be  a  sufficient  reason  for  supporting  a  deed,  and  indeed 
a  more  powerful  one,  it  has  been  frequently  assigned  as  the 
reason  why  the  contract  was  binding  on  the  infant. 

Thus  it  has  been  held  that  an  infant  is  capable  of  binding 
himself  an  apprentice,  this  being  an  act  apparently,  that  is  to 
say,  on  the  face  of  the  contract,  to  his  advantage,  and  that  he 
is  bound  by  such  contract  till  he  attains  the  age  of  twenty-one 
years.  1 

But,  although  he  is  bound  during  his  minority  by  such  a 
contract,  it  being  on  the  face  of  it  for  his  benefit,  yet  he  is  not 
bound  after  that  time,  and,  therefore,  on  attaining  twenty-one 
he  is  entitled  at  once  to  be  discharged  from  the  apprenticeship.^ 

It  has  been  said  in  a  late  publication  ,by  Mr.  Jarman  on 
Conveyancing,^  edited  by  Mr.  Sweet,  that  an  infant  cannot 
make  a  deed,  and  the  cases  of  Carnegie  v.  Waugh*  and  Fitz- 
maurice  V.  Waugh^  are  quoted  as  authorities  for  this  proposi- 
tion ;  but,  on  reference  to  the  cases,  they  certainly  do  not  sup- 
port such  a  doctrine,  and  it  will  be  endeavoured  to  be  shown 
that,  in  fact,  all  the  deeds  of  the  infant,  independently  of  the'* 
question  whether  the  contract  is  apparently  for  the  benefit  of 
the  infant  or  no,  take  eflect  from  the  delivery ;  and  so  far  from 
the  deed  being  void,  the  cases  show  that  the  infant  cannot  set 
it  aside  during  his  minority. 

If  this  proposition  is  established,  all  the  contracts  of  an  in- 
fant, entered  into  by  deed,  affecting  his  own  interest,  will  fall 
within  this  class,  excepting  only,  perhaps,  such  a  deed  as  the 
Court  can  at  once  pronounce  to  be  clearly  to  the  disadvantage 
of  the  infant,  as  a  bond  with  a  penalty,  which,  it  is  believed, 
can  be  shown  to  be  void  ab  initio,  and  therefore  fall  within 
the  3rd  Class  of  cases. 

The  reason  why  deeds  will  be  binding  on  the  infant  during 

'  Rex  V.  Inhab.  Wigston,  3  B.  &  C.  485. 

2  Ex  parte  Mary  Ann  Davis,  5  T.  R.  7 15.  »  Vol.  IV.  page  225. 

<  3D.&R.277.  *  3D.&R.273. 
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his  minority^  independently  of  the  question  whether  the  con- 
tract is^  to  his  apparent  advantage  or  no^  is  that  an  infant  has 
not  sufficient  judgment  to  avoid  a  deed  during  his  infancy  ; 
ahd  fdrmerly^  before  the  writ  dum  fuit  infra  aBtatem  was 
abolii&hed^.fae  could  not  have  had  that  writ  during  his  minority^ 
for  the  reason  that  his  election  might  not  be  bound  by  his 
judgmenti^ 

Thus  it  is  said  that  the  delivery  of  a  deed  cannot  be  void  but 
only  voidable^  and  there  is  no  difference  in  this  respect  between 
a  feoffment  and  deeds  which  convey  an  interest,  for  the  reason 
i^  the'  ftaine,  ^  It  is  true^  that  if  an  infant  makes  a  feoffment 
#ithiivery  of  seisin  in  person,  he  may  enter  on  the  land 
diiring  his  minority  to  revest  his  possessory  right.  ^  The 
feoffment,  however,  is  not  thereby  avoided,  says  Lord  Mans- 
field,^ which  is  an  important  distinction,  because  the  infant 
inay  on  attaining  his  majority,  notwithstanding  hii^  entry,  after- 
Vizards  elect  to  confirm  the  deed. 

Deeds,  therefore,  bannot  be  said  to  be  wholly  inoperative  on 
the  interests  of  an  infant  if  he  cannot  avoid  them  during  his 
minority,  and  that  an  infant  can  make  a  deed  is  acknowledged 
in  works  of  undoubted  authority.  Thus  Perkins,  in  section 
154,  says,  ^^  It  is  to  be  known  that  a  deed  cannot  have  and 
take  isflfect  at  every  delivery  as  a  deed,  for  if  the  first  delivery 
takeB  effect,  the  second  delivery  is  void.  As  in  case  an  infant 
or  a  man  in  prison  make  a  deed  and  deliver  the  same  as  his 
deed,  fee.  and  afterwards  the  infant  when  he  cometh  to  his 
full  age,  Or'the  man  imprisoned  when  he  is  at  large,  deliver 
again  the  same  deed  as  his  d^ed  which  he  delivered  before  as 
his  deed,  the  second  delivery  is  void  ;  but  if  a  married  woman 
deliver  a  bond  unto  me,  or  other  writing,  as  her  deed,  this  de- 
livery is  mei^ely  void  ;  and  if,  therefore,  after  the  Jdeath  of  her 
husband,  she  being  sole,  deliver  the  same  'deed  again  unto  me 
as  hei:  deed,  tlie  second  deed  is  good  and  effectual.^'  A 
dimilar  passage  is  to  b^  found  lil  the  Biitle'raind  Bakfer^s  case,* 
and  the  words  immediately  following,,  "  that  an  infknt  is  not 
a  person  who  has  ability  in  law  to  make  a  contract,**  does  riot 
militate  against  this  dobtrine,' for  it  is  tin'doubtediy  true  that 
his  contracts  may  be  set  aside  by  himself  after  full  age. 

Burr.  1808.  ^  3ro.  Ab.  title  Dum  fuit  iufia  stat^m. 

3  Burr.  1805;  Litt.  sect. 259.  ^  Burr.  1808.  *  3  Reports,  35. 
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With  regard  to  the  passages  in  Perkins  and  3  Reports,  the 
distinction  which  is  intended  to  be  drawn  is  this — that  if  the 
first  delivery  has  any  effect,  the  second  will  be  void ;  otherwise, 
if  the  first  was  void  ;  and  therefore  as  the  delivery  of  a  deed  by 
an  infant  is  only  voidable,  it  shall  not  be  made  good  by  a  re- 
dehvery  at  full  age. 

Until  an  infant  confirms  his  deed,  he  or  his  representatives, 
at  any  time  after  his  full  age,  may  enter  or  put  in  force  the 
usual  remedies  for  the  recovery  of  the  land,  and  in  former 
days  a  writ  dum  fuit  infra  setatem  laid  for  him.^ 

Thus  it  is  said  in  Whittingham's  case,^  that  if  the  infant 
does  not  confirm  the  feoffment  at  full  age,  it  may  be  set 
aside  by  those  who  are  privy  to  him  in  blood ;  but  persons 
who  are  privy  in  estate,  unless  in  some  special  cases,  shall 
not  take  advantage  of  the  infancy  of  the  other.  And  privies 
in  law,  as  a  lord  by  escheat,  shall  never  take  advantage  of 
the  privity  of  infancy,  because  he  is  a  stranger  to  him ;  and 
when  the  infant  dies  without  heir,  the  feoffment  is  unavoidable, 
and  therefore  it  was  decided  in  that  case  that  if  there  be  a 
lord  and  an  infant  tenant,  and  the  infant  makes  a  feoffment  in 
fee,  and  executes  it  by  livery  of  seisin  by  his  own  hands,  and 
afterwards  dies  without  heir,  the  lord  shall  not  take  the  be- 
nefit of  any  escheat  in  that  case;  but  if  the  feoffment  be 
executed  by  letter  of  attorney  it  is  void,  and  the  land  shall 
escheat. 

The  case  of  Zouch  v.  Parsons  ^  is  not  quoted  here  as  an 
authority  for  establishing  that  a  deed  of  an  infant  is  binding 
on  him  during  his  minority,  as  that  decision  was  on  the 
grounds  that  the  conveyance  by  an  infant  mortgagee  was  an 
act  which  did  not  touch  his  interest,  but  took  effect  from  an 
authority  which  he  was  entrusted  to  exercise  ;  and  it  must  be 
remembered  that  in  the  preceding  pages  those  contracts  only 
have  been  discussed  which  affect  the  interests  of  the  infants. 

Since  then  a  deed  of  an  infant  is  not  void,  and  it  has  been 
shown  that  it  takes  effect  from  the  delivery  by  the  infant,  it 
would  be  consistent  with  this  effect  to  hold  that,  on  a  subse- 
quent ratification  after  age,  the  infant  would  be  liable  in 
covenant  on  the  deed  ;  and  that  such  is  the  case  is  we  think 

'  Burrows,  1808.  «  8  Rep.  426;  see  also  Co.  Lilt.  337. 

»  Burrows,  1801. 
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fully  established  by  the  early  cases,^  which  decide  that  if  an 
infant  lessee  continues  in  possession  after  his  full  age,  he 
ratifies  and  confirms  the  contracts  ab  initio,  and  so  gives  re- 
medies for  the  arrears  of  rent  incurred  from  the  time  of  the 
contract  made. 

The  question  whether  the  ratification  of  a  deed  must  be  by 
another  deed  will  be  discussed  hereafter ;  but  the  above  cases 
are  at  least  an  authority  for  saying  that  a  ratification  at  full 
age,  when  properly  made,  has  the  effect  of  setting  up  the  deed 
ab  initio,  and  if  the  infant  at  full  age  is  sued  after  the  ratifica- 
tion of  the  deed,  the  declaration  must  be  on  the  original  deed 
and  not  on  the  ratification. 

That  a  deed,  even  that  a  bond,  without  a  penalty,  is  not 
void,  is  shown  by  the  case  of  Tapper  v.  Davenant,^  where  it 
was  held  that  a  single  bond,  which  had  been  given  by  an  in- 
fant for  the  amount  of  a  debt  (not  necessaries),  had  so  extin- 
guished the  simple  contract  debt,  as  not  to  leave  sufficient 
consideration  to  found  an  express  promise  after  full  age,  and 
consequently  that  assumpsit  upon  the  original  cause  of  action 
could  not  be  maintained.^  But  a  bond  with  a  penalty  would 
not  merge  a  pre-existing  valid  contract,  because  the  bond  is 
void. 

It  will  hereafter  be  shown  that  all  contracts  of  sales  and 
purchases,  unless  entered  into  by  deed,  have  no  effect  at  all 
until  they  are  ratified  after  age,  and  fall  therefore  within  the 
2nd  Class  of  cases. 

Sales  of  lands  are  frequently  called  voidable  contracts, 
whilst  it  has  been  stated  that  a  surrender  by  an  infant  is 
void  ;  but  Lord  Mansfield,  in  his  judgment  in  Parsons  v. 
Zouch,'*  shows  that  there  is  no  authority  for  such  a  distinc- 
tion ;  and  it  is  believed  that  a  surrender  by  an  infant  by  deed 
would  have  the  same  effect  as  has  been  ascribed  to  deeds  exe- 
cuted by  infants. 

The  true  reason  why  sales  of  lands  by  an  infant  are  only 
voidable  contracts,  and  not  void,  is  that  the  sale  of  land  is  in 
all  cases  effected  by  a  deed,  and  if,  as  has  been  attempted  to 

>  Kel way's  Case,  Cro.  Jac.  320 ;  2  Bulst.  69 ;  Kettle  v.  Elliott,  Brownlow, 
120;  2  Bulst.  69,  S.  C. 
a  3  Keb.  798. 

»  Buller,  N.  P.  182 ;  Noy's  Rep.  185 ;  3  Burr.  1805  ;  5  Rep.  119,  n. 
*  Burr.  1808. 
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be  shown,  every  deed  of  an  infant  has  some  effect  during  the 
infancy,  it  could  not  be  called  ^'  void."^ 

In  furtherance  of  this  view,  it  appears  that  another  dis- 
tinction is  drawn  between  sales  of  lands  and  a  sale  of 
goods  without  delivery,  for  the  first  is  called  voidable,  and  the 
latter  is  called  void.- 

It  will  be  shown  hereafter  that  these  latter  contracts,  which 
are  usually  entered  into  without  deed,  have  really  no  effect  at 
all  till  ratification;  but  as.  the  infant  may  ratify  them  after 
age,  they  also  cannot  with  propriety  be  called  void,  but  come 
within  the  definition  of  the  2nd  Class  of  contracts. 

What  effect  a  sale  of  goods  by  deed  would  have  is  uncer- 
tain, but  if  the  point  were  to  arise,  it  would  probably  be  held 
that  th6  infant  could  not  set  aside  the  deed  during  his  minority, 
although  he  might  revert  to  his  possession,  and  the  case  of 
Tapper  v.  Davenant^  is  an  authority  for  holding  that  the 
deed  would  have  some  effect. 

2nd  Class. — Contracts  which  do  not  bind  the  infant  at  all, 
and  do  not  require  any  act  of  his  to  avoid  them,  but 
which  he  can  ratify  at  full  age. 

His  contracts  by  deed  do  not  come  within  this  class,  for  (as 
already  shown),  they  either  have  some  effect  on  his  interests, 
or  are  void  altogether,  and  incapable  of  confirmation. 

Then,  as  to  his  simple  contracts,  whether  they  will  fall 
within  the  1st  or  2ud  Class  depends  on  the  question  whether 
or  no  the  contract  is  one  which  is  apparently  beneficial  to 
the  infant  or  not. 

Now  sales  or  purchases  (except  of  necessaries)  by  infants 
cannot  be  said  to  be  apparently  for  his  benefit. 

There  is  no  peculiar  advantage  or  necessity  for  him  to  enter 
into  such  a  contract. 

A  lease  by  him  of  his  lands  or  tenements  stands  on  a  dif- 
ferent ground.  This  is  a  contract  apparently  for  his  benefit, 
for  otherwise  his  lands  might  lie  idle. 

So  it  is  said,  with  reason,  that  his  contract  to  apprentice 
himself  is  an  act  apparently  for  his  advantage,  for  there  is 
manifest  advantage  in  his  so  contracting,  not  only  for  the 

>  Comya;  Bacon.  *  Bacon.  ^  3  Keb.  798. 
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purpose  of  learning  a  trade,  but  at  the  same  timiB  to  gain  for 
himself  those  advantages  which  every  apprentice  acquires. 

It  will  be  shown,  however,  that  there  is  no  other  substan- 
tial difference  between  his  contracts,  and  that  the  only  question 
is,  whether  the  contract  is  apparently  beneficial  to  him  or  not; 
and  although  it  has  been  frequently  said  that  an  infant  cannot 
trade,  and  that  his  contracts  in  trade  are  void,  drawing  a 
distinction  between  trade  contracts  and  other  contracts,^  yet  it 
.  is  submitted,  that  this  distinction  does  not  exist,  and  that  all 
his  contracts  which  are  not  apparently  for  his  advantage  are 
equally  inoperative. 

It  is  true  that  an  infant  could  ratify  his  trade  contracts 
as  well  as  his  other  contracts,  and  therefore  the  term  "  void" 
does  not  appear  applicable  to  either  of  such  contracts,  and 
this  word  throughout  these  pages  has,  for  this  reason,  been 
omitted. 

The  cases  establish  that  his  contracts  of  partnership,  which 
may  properly  be  called  trade  contracts,  do  not  bind  him  at 
all  during  his  infancy. 

Thus  an  infant  partner  coming  of  age,  and  not  disaffirming 
the  partnership,  may  be  considered  as  an  incoming  partner  as 
regards  \hQ  future  contracts.^ 

If  after  his  attaining  twenty-one  he  forbears  to  give  notice 
that  he  is  no  longer  a  partner,  he  will  certainly  be  bound  by 
the  future  contracts  of  his  partners,  in  the  same  manner  as 
other  adult  partners,  which  was  the  point  decided  in  Goode  v. 
Harrison. 

It  has  lately  been  held,^  that  an  account  stated  by  an  in- 
fant may  be  ratified;  but  there  is  no  doubt  but  that  an 
account  stated  has  no  effect  till  ratification.* 

So  a  bill  of  exchange,^  which  also  may  be  ratified  at  full 
age,  has  no  effect  till  ratified ;  but  the  ratification  of  these 
contracts,  it  is  submitted,  would  have  precisely  the  same 
effect  as  the  ratification  of  purchases  and  sales  by  an  infant, 
which  are  sometimes  called  voidable,  and  that  the  effect  of  a 

»  Thoroloa  v.  IlHagworth,  2  B.  &  C.  826;  see  Goode  v.  Harrison,  5  B.  &  A. 
157. 
2  Goode  V.  Harrison,  5  B.  &  A.  147. 
»  Williams  v.  Moor,  11  Mee.  &  W.  256. 
^  Trueman  v.  Hurst,  1  T.  R.  40.  *  2  B.  &  C.  824. 
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ratification  is  in  all  these  cases  to  set  up  the  contract  ab 
initio. 

That  such  is  the  effect  of  a  ratification  of  a  bill  of  exchange 
seems  to  have  been  the  opinion  of  the  Court  of  B.  R.  in  the 
case  of  Hunt  v.  Massey/  although  the  ratification  in  that 
case  being  before  the  bill  was  due,  it  was  unnecessary  to  de- 
cide the  effect  of  a  ratification  after  the  bill  was  due. 

However,  in  the  recient  case  of  Williams  v.  Moor,  the 
Court  of  Exchequer  expressed  a  strong  opinion  that  the 
effect  of  a  ratification  of  an  account  stated  is  to  set  up  the 
contract  ab  initio. 

As  to  purchases  by  an  infant. — It  has  been  shown,  that 
an  infant  can  sue  a  vendor  for  not  fulfilling  his  contract  of 
sale  to  deliver  the  goods,  although  the  infant  himself  is  not 
bound  by  his  promise  to  pay  for  them. 

It  is  true,  that  after  the  infant  has  paid  for  them  in  part  or 
in  the  whole,  and  has  received  the  goods,  he  cannot  recover 
back  the  money  which  he  has  paid,  unless  he  is  able  to  re- 
store the  other  party  to  the  same  state  as  he  was  before.^ 

To  hold  the  contrary  would  be  doing  an  injustice,  and 
would  be  turning  the  privilege  of  infancy  into  an  offensive 
weapon  of  fraud  or  injustice,  but  in  giving  such  effect  to  his 
contracts,  there  is  nothing  contrary  to  the  opinion  already 
expressed,  that  his  contracts  of  sale  have  no  effect  at  all  until 
they  are  ratified,  and  that  they  therefore  fall  within  this  class 
of  cases ;  because  although  the  contract  has  no  effect,  yet  his 
subsequent  act  of  acceptance  of  the  goods  has  some,  and  the 
infant  will  be  bound  by  the  acceptance  of  the  goods,  unless 
he  can  remit  the  other  party  to  the  same  situation  as  if  the 
contract  had  never  been  made. 

There  is,  however,  authority^  for  saying,  that  provided  he 
can  remit  the  other  party  to  the  same  situation  as  he  was  be- 
fore the  contract  was  made,  the  infant  might  recover  back 
his  money.*  In  most  cases  there  would  be  obvious  difficulty 
in  his  doing  so,  for  the  keeping  of  the  goods  any  length  of 
time  would  be  an  alteration  in  the  situation  of  the  vendor, 
and  as  Alderson,  Justice,^  says,  that  if  an  infant  should  pur- 

1  5  B.  £c  Ad.  902. 

«  Perk.  12,  19 ;  Warwick  v.  Bruce,  2  M.  &  S.  205. 

3  10  Bing.  259.  «  Ibid.  ^  Ibid. 
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chase  and  pay  for  articles,  and  wear  them,  he  cannot  bring  an 
action  to  recover  back  the  purchase  money,  for  the  obvious 
reason  that  he  cannot  remit  the  other  party  to  his  former 
condition. 

This,  it  is  apprehended,  is  the  true  reason  why  the  infant 
cannot  recover  back  money  which  he  has  paid  under  a  con- 
tract, and  does  not  depend  upon  any  question  whether  he  has 
given  proper  notice  of  disaffirmance,  as  was  supposed  in  the 
case  of  Holmes  v.  Blogg.^ 

The  contract  having  no  effect  upon  the  infant  then,  after 
a  delivery  of  goods  to  an  infant,  knowing  him  to  be  one,  he 
will  not  be  Hable  in  any  action  on  such  contract,  or  in  any 
action  in  the  nature  of  a  tort,  as  trover;  for  an  infant  can 
never  be  made  liable  by  merely  changing  the  form  of  the 
aption,  and  it  is  therefore  said,  that  the  effect  of  the  delivery 
of  the  goods  is  a  gift  to  the  infant.^ 

As  to  sales  by  an  infant. — ^These  contracts  also,  it  is  appre- 
hended, can  be  shown  to  fall  within  the  definition  of  this 
class,  for  after  a  contract  of  sale,  without  delivery  of  the  article, 
trespass  lies  by  the  infant  if  the  purchaser  takes  the  article 
away.' 

The  contract  itself,  therefore,  clearly  has  no  effect,  and  the 
delivery  of  goods  by  the  infant  would  only  have  the  effect  of 
preventing  him  from  treating  the  party  as  a  trespasser ;  but 
provided  the  act  of  delivery  could  be  revoked  by  him,  the 
books  appear  to  warrant  the  opinion,  that  either  trover  or 
detinue  would  lie  to  recover  back  the  goods.*  • 

Whatever  effect,  therefore,  the  delivery  may  have,  yet  it 
appears  that  the  contract  has  none. 

If  the  contract  had  been  completed  by  payment  of  the 
purchase  money  and  delivery  of  the  goods,  it  is  submitted, 
that  the  delivery  would  then  be  either  an  irrevocable  or  revo- 
cable act  by  the  infant  plaintiff,  depending  on  the  question 
whether  the  party  could  be  restored  to  his  former  condition 
or  no.* 

In  a  majority  of  instances  the  delivery  would  be  for  the 

1  8  TauDt.  35. 

»  Bacon's  Abridgement,  tit.  Infancy,  I  j  Sid.  129 ;  Lev.  169 ;  Keb.  905,  913. 

'  fiacoD,  Ab.  Infancy,  1.367  ;  Comyn. 

*  Bacon,  367.  •  See  Perkins,  S.  13,  19. 
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above  reason  irrevocable,  and  then  the  only  remedy  the  infant 
would  have  in  case  the  articles  had  not  been  paid  for^  would 
be  in  an  action  on  the  contract  for  the  price  of  the  goods.^ 

It  is  generally  stated,  in  speaking  of  these  contracts,  that 
the  infant  may  rescind  them  ;  but  if,  as  we  conceive,  they 
never  had  any  operation  or  effect  as  regards  the  infant,  such 
term  is  inapplicable,  and  indeed  would  raise  the  idea  that  the 
infant  must  do  some  act  to  disaffirm  them,  which  is  certainly 
not  the  case.^ 

3rd  Class. — Contracts  which  are  so  clearly  to  his  detriment 
that  they  are  held  void  ab  initio,  and  incapable  of  con- 
'  firmation. 

That  there  are  contracts  of  this  nature  is  shown  by  the 
cases  of  Bay  lis  v.  Dineley'*  and  Fisher  v.  Mowbray,* 
where  it  was  held  that  a  bond  by  an  infant  with  a  penalty 
could  not  be  ratified,  and  although  the  reason  of  this  de- 
cision was  stated  to  be  because  the  ratification  was  no£^  by 
deed,  which  was  all  that  was  necessary  for  the  case  to  decide, 
yet  it  is  believed  that  the  only  way  of  considering  such  a 
contract  is  by  holding  it  altogether  void,  and  that  if  the  infant 
after  age  was  to  execute  a  second  instrument^  for  the  purpose 
of  ratifying  the  bond,  he  would  be  liable  only  to  the  second 
deed,  and  not  at  all  under  the  bond,  and  therefore  the  latter 
could  not  be  said  to  be  ratified. 

There  is  also  the  highest  authority  for  saying  that  there  are 
other  instruments  of  an  infant  which  shall  be  considered  void 
ab  initio,  as  a  deed  by  an  infant  which  worked  a  forfeiture, 
and  this  could  only  be  on  the  ground  that  the  contract  is  one 
clearly  to  the  detriment  of  the  infant.^ 

In  Comyn's  Digest^  other  contracts  are  said  to  be  void,  but 
it  is  believed  that  the  criterion  whether  they  are  void  or  not, 
is  whether  the  contract  is  such  a  one  as  the  Court  can  pro- 
nounce to  have  been  clearly  to  the  detriment  of  the  infant  to 
have  executed,  and  the  instances  of  a  forfeiture  or  a  penalty 


»  Bacon,  367, Infancy  I.    «  Bacon,  360.      »  3  M.  &  S.  477.      "  8  East,  330. 
'  That  a  bond  with  a  penally  is  void  is  shown  in  Bulier*s  N.  P.  p.  182. 
^  Burr.  1806  ;  Co.  Lit.  233,  b.;  Ashfield  v.  Ash6e1d,  Sir  W.  Jones,  157. 
f  Title  Enfant,  C.  2. 
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are  examples  serving  to  show  what  would  be  the  nature  of 
the  contracts  which  would  fall  within  this  division. 

It  is  said*  that  if  an  infant  grants  a  rent-charge  out  of  his 
estate  it  is  not  voidable,  but  ipso  facto  void,  for  if  the  grantee 
should  distrain  for  the  rent,  the  infant  may  have  an  action  of 
trespass,  but  the  judgment  of  Lord  Mansfield  in  Zouch  v. 
Parsons  throws  considerable  doubt  on  this  dictum. 

It  must  be  remembered  that  only  the  contracts  of  an  infant 
have  been  considered,  and  not  those  acts  which  are  merely 
delegations  of  power  to  a  third  person,  as  letters  of  attorney, 
&c.  which  will  be  considered  hereafter. 

An  annuity  by  an  infant  is  void  by  statute,  and  cannot  be 
confirmed.^ 

Ratification. — It  has  already  been  stated  that  all  the  con- 
tracts that  fall  within  the  first  and  second  class  of  cases  may 
be  ratified  by  the  infant,  and  that  the  only  exception  to  his 
power  of  ratifying  his  contracts  are  those  few  contracts  which 
are  void  ab  initio,  and  are  therefore  placed  in  the  third  class. 

In  the  early  case  of  Southerton  v.  Whitlock"^  it  was  held 
that  an  infant  was  bound  by  his  promise  to  ratify  his  con- 
tract; and  it  was  the  opinion  of  the  Court  in  the  late  case  of 
Williams  v.  Moor*  that  the  effect  of  such  promise  is  to  ratify 
the  contract  ab  initio,  and  that  the  infant  then  becomes 
liable  on  the  original  promise,  and  that  consequently  it  is  not 
necessary  to  new  assign  to  a  plea  of  infancy,  but  that  the 
proper  way  is  to  reply  the  ratification. 

The  Court  of  Queen's  Bench  had,  in  fact,  previously  ex- 
pressed a  similar  opinion,  that  such  was  the  effect  of  a  ratifi- 
cation, when  it  decided  that  an  infant  was  liable  on  a  bill  of 
exchange  which  he  had  ratified  after  he  had  come  of  age, 
and  that  it  was  not  necessary  to  sue  on  the  subsequent  pro- 
mise.^ 

The  ratification  must,  however,  be  made  before  the  com- 
mencement of  an  action,^  for  it  is  evident  that  whether  the  con- 
tract falls  within  the  first  or  second  class  it  is  the  ratification 
alone  which  renders  him  liable  to  an  action. 

»  Thompson  v.  Leach,  3  Mod,  310.  *  17  Geo.  11.  c.  26. 

*  Stra.  690.  Ml  Mee.  &  W.  256. 

»  Thornton  v.  lllingworth,  2  B.  &  C.  824 ;  Hunt  v.  Massey,  6  B.  &  Adol.  902. 

«  2  B.  &  C.  824. 
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The  ratification  must  be  voluntary,  and  not  extorted  from 
the  party  in  ignorance  of  his  privilege,  nor  under  the  terror  of 
arrest,  Harmer  v.  Killing.^ 

The  ratification  of  all  simple  contracts,  that  is  to  say,  con- 
tracts not  by  deed,  must  now  be  in  writing,  for  it  is  enacted  by 
a  late  statute'^  that  no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full  age  to 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratifica- 
tion after  full  age  of  any  promise  on  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith. 

It  has  recently  been  decided  that  under  this  statute  the 
writing  is  sufficient,^  although  it  does  not  state  the  amount  of 
the  debt,  nor  the  creditor's  name,  nor  has  any  date  to  it,  and 
that  parol  evidence  is  admissible  to  supply  these  particulars ; 
and  if  there  was  no  evidence  at  all  of  the  amount  of  the  debt, 
still  that  the  plaintiff  would  be  entitled  to  nominal  damages. 

The  plaintiff  need  not  prove  that  the  defendant  was  of  age 
at  the  time  of  giving  the  ratification,  for  it  will  be  presumed 
that  the  person  who  contracts  is  of  age,  until  the  contrary 
is  shown.* 

'  It  would  seem  that  a  lease  not  under  seal  to  an  infant  tenant 
could  not  since  the  statute  be  ratified  by  parol,  so  as  to  render 
him  liable  for  the  antecedent,  rent,  the  statute  requiring  the 
ratification  of  all  simple  contracts  made  during  infancy  to  be  in 
writing,  and  a  lease  not  by  deed  would  fall  within  the  words 
of  the  statute. 

It  would  probably  be  held,  however,  that  if  the  infant  tenant 
continued  in  possession  of  the  land  after  he  came  of  age,  he 
would  be  liable  in  an  action  for  the  use  and  occupation  of  the 
land  subsequently  to  his  majority,  although,  as  there  could  be 
no  ratification  of  the  lease,  he  could  scarcely  be  held  liable  for 
the  antecedent  rent. 

The  statute  of  9  Geo.  IV.  clearly  does  not  apply  to  the  rati- 

»  5  Esp.  N.  P.  C.  102. 
3  9(jeo.IV.c.l4.s,  6. 

»  Huntley  v.  Wharton,  11  A.  &  E.  934  j  Hunt  v.  Massey,  3  N.  &  M.  109  -,  6 
B.  &  Ad.  902,  S.  C. 
*  Borthwick  v.  Carruthers,  1  T.  R.  649,  recognized  in  Hartley  v.  Wharton* 
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fication  of  deeds,  but  only  to  simple  contracts,  and  the  ratifi- 
cation of  specialties  is  not  affected  by  any  statute  law. 

There  have  been  different  opinions  expressed  as  to  how  a 
deed  can  be  ratified,  and  from  the  language  of  Lord  Ellenbo- 
rough,  in  his  judgment  in  Baylis  v.  Dineley,^  it  would  be 
inferred,  that  the  ratification  of  a  deed  must  be  an  act  of  as 
great  a  solemnity  as  the  original  instrument.  It  is  believed, 
however,  that  his  expression  must  be  confined  to  the  particu- 
lar case  under  consideration,  viz.  the  ratification  of  a  bond 
with  a  penalty,  which,  it  has  been  submitted,  is  a  void  contract, 
and  therefore  incapable  of  confirmation  at  all,  although  no 
doubt  that  the  infant,  by  executing  a  deed  after  age,  might 
render  himself  liable  on  the  subsequent  deed,  precisely  in  the 
same  manner  as  if  he  had  been  of  age  when  he  executed  the 
bond. 

The  cases,2  as  to  confirmations  of  leases  by  infant  landlords, 
do  not  show  whether  the  leases  were  by  deed  or  not,  and  there- 
fore these  cases'  cannot  be  quoted  as  authorities  for  saying  that 
a  deed  can  be  confirmed  by  parol,  although  it  was  probable 
that  in  some  of  the  cases  the  lease  was  by  deed,  and  that  no 
objection  was  taken  as  to  a  parol  confhrmation. 

On  principle  it  seems  reasonable  to  hold  that  a  lease  by 
deed  could  be  confirmed  by  mere  parol  or  by  the  payment 
of  rent  or  continuing  in  possession,  inasmuch  as  the  deed 
of  an  infant  has  been  shown  to  take  some  effect  from  the 
first  dehvery,  and  that  a  second  delivery  after  age  is  void ; 
and  it  would  accord  with  this  principle,  that  if  an  infant 
makes  a  lease  by  delivery  of  deed,  that  a  ratification  by  words 
or  acts  after  age  would  have  the  effect  of  perfecting  the  first 
delivery,  which  was  only  voidable,  and  setting  up  the  deed 
from  the  commencement. 

The  question  may  possibly  arise  at  some  future  day,  whe- 
ther an  infant  could  not  ratify  a  single  bond  or  a  covenant  by 
parol,  and  with  the  exception  of  the  dictum  of  Lord  Ellenbo- 
rough  in  Baylis  v.  Dinely,*  the  earlier  authorities  seem  to 
authorize  the  supposition  that  the  question  would  be  an- 
swered in  the  affirmative. 

»  3  M.  &  S.  477. 

3  Asfafield  V.  Ashfield,  Sir  W.  Jones,  157  ;  Kelway's  case,  Cro.  Jac.  320. 

*  Kettle  y.  Elliott,  Brownl.  120  \  I  Roll.  Ab.  731,  pi.  45,  S.C.  4  Leonard,  4 1 
see  ante,  end  of  first  cla  ss. 

♦  3  M.  &  S.  477. 
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The  cases  already  cited  show  at  any  rate  that  a  lease 
by  an  infant  could  formerly  have  been  confirmed  by  very 
slight  acknowledgment  after  age^  as  where  an  infant  lessor 
saying  at  full  age  to  his  lessee,  *'  God  give  you  joy  of  it,"  it 
was  held  that  this  was  a  good  affirmation  of  the  lease.^ 

So,  on  leases  to  infants,  continuing  in  possession  or  paying 
rent  after  age  have  botli  been  held  acknowledgments  of  the 
contracts,  and  a  good  ratification  of  the  lease;-  and  the  effect 
of  such  ratification  was  to  give  the  other  party  remedies 
against  the  infant  for  the  arrears  of  rent  incurred  from  the  time 
the  contract  was  made. 

In  the  case  of  Smith  v.  Low,^  the  Lord  Chancellor  decreed 
that  a  lease  under  seal  made  by  an  infant  should  be  esta- 
blished and  confirmed  by  him  during  the  residue  of  the  term, 
when  rent  had  been  accepted  by  him  for  a  period  of  ten  years 
after  he  had  attained  his  majority. 

The  acceptance  of  rent  would  in  a  court  of  law  estop  the 
landlord  from  saying  that  the  payee  was  not  his  tenant,  and 
prevent  the  former  from  treating  the  latter  as  a  trespasser; 
but  it  will  be  observed  that  the  cases  go  further  than  this,  for 
they  say  that  acceptance  of  rent  sets  up  the  lease  ab  initio, 
and  will  enable  a  landlord  to  sue  his  infant  tenant  for  arrears 
of  rent  incurred  during  the  infancy  of  the  tenant. 

'  4  Leonard,  4. 

^  Ketsey's  case,  Cro.  Jac.  320  ;  Kettle  v.  Elliott,  Brownlow,  120. 

»   I  Atk.  490. 

G.  T. 


ART.  IX.— THE  GRANDEUR  OF  THE  LAW. 
The  Grandeur  of  the  Law ;  or,  The  Legal  Peers  of  England  : 

with  Sketches  of  their  Professional  Careei\      By  Edward 

Foss,  Esq.  F.S.  A.  London.  1843. 
Lord  Thurlow,  when  taunted  by  the  Duke  of  Grafton  with 
his  humble  origin,  and  the  recent  date  of  his  peerage,  rephed, 
''  The  noble  Duke  cannot  look  before  him,  behind  him^  or  on 
either  side  of  him,  without  seeing  some  noble  peer  who  owes 
his  seat  in  this  house  to  his  successful  exertions  in  the  profes- 
sion to  which  I  belong.  To  all  these  noble  lords  the  language - 
of  the  noble  Duke  is  as  applicable,  and  as  insulting,  as  it  is 
to  myself," 
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This  would  be  an  apt  motto  for  the  book  before  us,  which 
proves  that  some  of  the  proudest  names  in  the  peerage  be- 
long to  the  nobility  of  the  robe ;  and  though  this  may  lessen 
their  importance  in  the  estimation  of  heralds  on  the  continent, 
where  the  nobility  of  the  sword  have  always  ranked  first,  it  will 
gain  them  more  respect  from  their  countrymen,  as  proving  that 
their  titles  and  fortunes  were  acquired  by  talent  and  industry, 
and  as  one  sign  among  many  of  the  truly  popular  character  of 
our  constitution.  We  shall  therefore  benefit  instead  of  injuring 
them,  whilst  we  indulge  our  own  professional  vanity,  by  making 
the  result  of  Mr.  Foss's  researches  as  widely  known  as  possible. 

He  enumerates  no  less  than  seventy-eight  peers,  who,  or 
whose  ancestors,  have  filled  the  judicial  seat  in  England,  and 
five  otherwise  closely  connected  with  the  profession,  making 
a  total  of  eighty-three  legal  peerages.  Among  those  whose 
legal  (or  rather  professional)  origin  is  less  known  to  the  public, 
may  be  named  the  Howards,  Cavendishes,  Montagus,  Towns- 
hends,  Paulets,  Bruces,  Brudenells,  Coventrys,  Fortescues, 
Wyndhams,  Ryders,  Bridgemans,  de  Cliffords,  Le  Despensers, 
Littletons,  Crewes,  Hobarts,  Norths,  &c.  &c. 

The  illustrious  house  of  Howard  clearly  owes  its  first  start 
to  a  successful  lawyer : 

"  The  family  of  the  Premier  English  Duke  owes  its  aggran- 
disement to  the  profession  of  the  law,  and  deduces  its  origin 
fi-om  Sir  William  Howard,  a  judge  in  the  reigns  of  Edward  I. 
and  Edward  II. 

"  The  father  and  grandfather  of  Sir  William  Howard,  ac- 
cording to  the  late  Mr.  Howard  of  Corby's  Memorials  of  the 
family,  were  resident,  in  the  reign  of  Henry  III.,  at  Terrington 
and  Wiggenhall,  near  Lynn,  in  Norfolk.  They  appear  to  have 
been  private  gentlemen  of  small  estate,  living  at  home,  inter- 
marrying with  their  neighbours,  and  witnessing  each  other's 
deeds  of  conveyance  and  contracts. 

"  Sir  William  Howard  (or  Ha  ward,  as  the  name  was  some- 
times spelled)  is  first  mentioned  in  Dugdale's  Chronica  Series, 
as  one  of  the  eight  special  justices,  who  were  assigned  in  21 
Edward  I.  (1293)  to  take  assizes  throughout  the  realm,  in  aid 
of  the  judges  of  both  Benches,  and  of  the  justices  itinerant. 
The  district  to  which  he.  was  appointed  comprehended  the 
counties  of  York,  Northumberland,  Westmoreland,  Cumber- 
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land,  Lancaster,  Nottingham,  and  Derby.  In  25  Edward  I. 
(1297)  he  was  appointed  one  of  the  judges  of  the  Common 
Bench,  and  so  continued  during  the  remainder  of  that  king's 
reign.  On  the  accession  of  Edward  II.  (1307)  his  appoint- 
ment was  renewed  ;  and  he  continued  to  exercise  his  judicial 
functions  until  his  death,  which  occurred  in  the  following 
year.  He  was  probably  buried  at  East  Winch,  near  Lynn,  in 
a  chapel  built  by  himself  adjoining  the  church  there,  which  is 
now  entirely  ruined. 

"  Collins,  in  his  Peerage,  calls  him  Chief  Justice  of  Eng- 
land ;  but  there  does  not  seem  to  be  any  authority  for  thus 
distinguishing  him,  except  that  he  is  so  described  under  his 
portrait  in  the  window  of  the  church  at  Long  Melford,  in 
Suffolk.  This  window,  however,  not  having  been  placed  there 
earlier  than  the  reign  of  Henry  IV.,  cannot,  without  other  evi- 
dence, be  accepted  as  proof  of  such  a  fact. 

^*  His  reputation  and  success  in  his  profession  enabled  him 
gradually  to  augment  his  paternal  estate,  by  purchases  in 
East  Winch,  Wiggenhall,  and  other  neighbouring  townships ; 
so  that  the  family  rose  into  greater  consequence  and  notice. 

*'  He  married  twice.  His  first  wife  was  the  daughter  of  Sir 
Robert  Ufford,  the  ancestor  of  the  family,  which  afterwards 
became  Earls  of  Suffolk.  By  her  he  had  no  issue.  His 
second  wife  was  Alice,  the  daughter  of  Sir  Edmund  de  Fitton 
or  Phitton,  of  Fitton,  in  Wiggenhall,  St.  Germans,  which  she 
afterwards  inherited.  By  her  he  had  two  sons ;  from  the 
elder  of  whom,  Sir  John  Howard,  gentleman  of  the  bedcham- 
ber, sheriff  of  Norfolk  and  Suffolk,  from  the  I2th  to  the  15th 
Edward  II.,  governor  of  Norwich  Castle,  and  commissioner 
of  array  in  Norfolk,  in  regular  descent,  came  John  Howard, 
the  first  Duke  of  Norfolk  of  that  family,  who  was  advanced 
to  that  dignity  in  1483,  by  Richard  III." 

Four  independent  earldoms  (Suffolk,  Berkshire,  Carlisle, 
Effingham),  and  one  independent  barony  (Howard  deWalden), 
spring  from  the  same  root. 

Our  claim  to  the  Dukedom  of  Devonshire  is  equally  clear : 

^'  This  amiable  nobleman  is  descended  from  Sir  John  de 
Cavendish,  Lord  Chief  Justice  of  the  King's  Bench  in  the 
reigns  of  Edward  III.  and  Richard  II. 

"  The  original  name  of  the  family  was  Gemon,  who  were 
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persons  of  property  and  note  in  the  counties  of  Norfolk  and 
Essex.  The  name  of  Cavendish  was  taken  in  consequence 
of  the  acquisitions  of  the  lordship  of  Cavendish-Overhall,  in 
Suffolk.  •  But  whether  this  manor  was  obtained  by  the  mar- 
riage of  the  chief  justice  with  Alice,  daughter  and  heir  of 
John  de  Odynseles,  or  by  that  of  Roger  de  Gernon  his  father, 
with  the  heiress  of  John  de  Fotton,  Lord  of  Cavendish,  has 
been  disputed. 

"  Dugdale  gives  the  name  of  John  de  Cavendish,  as  chief 
justice  of  the  King's  Bench  in  39  Edward  III.  (1365—6) : 
but  in  45  Edward  III.  (1371),  he  is  mentioned  as  a  judge  of 
the  Common  Pleas  ;  and  in  the  next  year  (1372),  he  appears 
to  be  again  appointed  chief  justice  of  the  King's  Bench,  in 
which  capacity  he  opened  the  parliament  in  October  1372,  in 
November  1373,  in  February  1376,  and  again  in  October  1378, 
2  Rich.  II.,  his  patent  having  been  renewed  on  the  accession 
of  that  king,  with  a  grant  of  100  marks  per  annum.  It  may 
be  doubted,  therefore,  whether  there  is  not  some  error  as  to 
his  having  filled  the  superior  office  in  39  Edward  III.  (1365). 

"  In  4  Richard  II.  he  was  elected  chancellor  of  the  University 
of  Cambridge.  Soon  after  the  insurrection  of  Wat  Tyler,  who 
was  killed  in  Smithfield  by  the  hand  of  John  Cavendish,  the 
judge's  son,  the  pet)ple  rose  in  various  parts  of  the  kingdom, 
and  the  Norfolk  and  Suffolk  men,  under  the  conduct  of  Jack 
Straw,  committed  excessive  devastations.  They  proceeded  in 
a  body  of  nearly  50,000  persons  to  Sir  John's  mansion  at 
Cavendish,  which  they  plundered  and  burnt.  They  dragged 
the  venerable  judge  into  the  market-place  at  Bury  St.  Ed- 
munds, and  there  beheaded  him  (1382),  and  fixed  his  head 
on  the  pillory.  • 

•*  By  his  wife  Alice,  he  had  a  daughter  and  two  sons;  from 
one  of  whom,  John,  (who  killed  Wat  Tyler,)  lineally  descended 
Sir  William  Cavendish,  who  was  gentleman  usher  to  Cardinal 
Wolsey.  His  son  William  was  ennobled,  being  by  James  I. 
created,  first.  Baron  Cavendish,  and  afterwards.  Earl  of  De- 
vonshire. The  Dukedom  was  added  by  William  and  Mary, 
in  1794. 

"  A  second  Dukedom,  that  of  Cavendish,  Duke  of  Newcas- 
tle, which  is  now  extinct,  was  derived  from  the  same  origin. 

"  See  also  the  Earl  of  Burlington." 


144  The  Grandeur  of  the  Law, 

The  Duke  of  Manchester  and  the  Earl  of  Sandwich  are 
descended  from  Sir  Edward  Montagu,  lord  chief  justice  in  the 
reign  of  Henry  VIII. ;  the  Earl  of  Cardigan  from  Sir  Robert 
Brudenell,  chief  justice  of  the  Common  Pleas  in  the  reign  of 
Henry  VIII. ;  Lord  Littleton  from  the  famous  author  of  the 
Treatise  on  Tenures  ;  Lord  Crewe  from  Sir  Randolph  Crewe, 
chief  justice  temp.  James  I.  and  Charles  I.;  the  Earl  of 
Fortescue  from  Sir  John  Fortescue,  chief  justice  and  chan- 
cellor temp.  Henry  VI.;  the  Earl  of  Buckinghamshire  from 
Sir  Henry  Hobart,  chief  justice  of  the  Common  Pleas  temp. 
James  I.  and  Charles  I. 

The  law,  however,  appears  to  have  always  been  an  aristo- 
cratic profession  in  this  country;  perhaps  more  so  in  the  olden 
time  than  now:  for  almost  all  who  rose  to  distinction  in  it 
prior  to  the  seventeenth  century  were  men  of  good  family. 
One  obvious  reason  was,  that  education  was  then  almost  ex- 
clusively confined  to  the  higher  classes,  and  the  church,  which 
afforded  the  poor  and  lowly-born  the  best  chance  of  rising  to 
distiuction» 

Mr.  Serjeant  Talfourd  suggests  thfe  reason  why  so  uiany 
legal  p^ers  of  recent  creation  have  risen  from  comparative 
ob«5Uiity:        ,  . 

"  No  rule  of  etiquette,  however  strict,  and  no  feelings '  of- de- 
licacy however  niqe  arid  generous,  can  prevent  a  man,  who  has  cort- 
ncxions  an^ang  att^rnies),  from  possessing  a  great  advantage  oyer 
his  eqiiak  who  have  none;  It  is  natujral  that  his  friends  should 
think  highly  of  him,'  and  desire  to  assist  hitn,  and  it  would  be  ahr 
surd  to  expect  that  he  should  disappoint  them  by  refusing  their 
briefs,  when  conscious  of  ability  to^  do  them  justice.  Hence  a 
youth,  born  and  educated  in  the  middle  ranks  of  life,  who  is  aWe 
to  struggle  to  the  bar,  has  often  a  far  better  chance  of  speedy 
success  than  a  geJ^t]^^)an  of  rank  and  family.  This  coasideration 
may  lessee  tli«  wondeif,  so. often  lexpressed,  at^  the  numbei;  pf  nien 
who  have  riseti  to  eminence  in  the  law  from  comparatively  humble 
statioris.  Without  industry  and  talettt,  they  could' have  done  little? 
but,  perhaps,  with  both  these  they  might  have  done  less,  if  their 
early  fame  had  not  been  nurtured  by  those  to  whom  their  success 
was  a  favourite  object,  and  whose  zeal  afforded'  them  at  once 
opportunity  ai^c)  stiriml us  which  to,  mor/O  elevated  adventurers  are 
viW[ii\tig,'**--Mue€Uaamy  p,  289.      .       .   /  .       . 

H. 
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DIGEST    OF    CASES. 


COMMON  LAW. 


[Comprising  2  Queen's  Bench  Reports,  Part  4;  3  Queen's  Bench  Reports,  Part  I ; 
2  Gale  &  Davison,  Part  6 ;  3  Gale  &  Davison,  Part  1 ;  4  Manning  &  Granger, 
Parts  I,  2  &  3;  5  Scott's  New  Reports,  Parts  4  &  5  ;  6  Scott's  New  Reports, 
Part  1  ;  11  Meeson  and  Welsby,  Part  3;  and  Dowling's  Practice  Cases,  New 
Series,  Vol.  II.  Part  5,  and  Vol*  III.  Part  1 ;— all  cases  included  in  former 
digests  being  omitted.] 


ACTION  ON  THE  CASE. 

(For  collision,  damages  in,)  A  vessel  insured  by  a  lime  policy  started  from  Cal- 
cutta for  England  -,  while  proceeding  down  the  river  Hooghly  she  sustained  some 
damage  by  an  accidental  collision  with  a  steam  vessel,  and  after  a  few  days  was 
found  to  leak  so  much  as  to  render  it  necessary  to  return.  She  underwent  some 
repairs  and  was  re-coppered,  and  again  set  sail  for  England ;  but  she  was  again 
compelled  to  return,  and  was  put  into  dock,  her  wales,  &c.  removed  for  the  pur- 
pose of  examining  the  state  of  her  timbers,  and  was  ultimately  found  so  defective 
as  to  render  it  inexpedient  to  repair  her,  and  consequently  she  was  sold  as  she  lay, 
for  the  purpose  of  being  broken  up.  The  plaintiff  claimed  for  an  average  and 
also  for  a  total  loss.  The  jury  negatived  the  latter,  and  as  to  the  former,  returned 
the  following  verdict : — "  Verdict  for  the  plaintiff  on  the  6rst  issue«  sufficient  not 
having  been  paid  into  Court  to  cover  the  expense  of  stripping  off  and  replacing 
the  copper,  for  all  the  repairs ;  and  charges  on  both  occasions  of  the  return  of  the 
vessel  to  Calcutta  actually  incurred;  and  also  what  would  have  been  necessary 
for  replacing  the  wales,  which  we  consider  was  the  consequence  of  the  collision.*' 
Held,  that  the  plaintiff  was  not  entitled  to  recover  anything  in  respect  of  the 
replacing  the  wales,  that  expense  not  having  been  actually  incurred.— Stou^art  v. 
SteeU,  5  Scott,  N.  R.  927. 

AFFIDAVIT. 

1.  (Jurat,)  The  jurat  of  an'  affidavit  of  two  deponents  was  as  follows: — "  Sworn 
at  C.  the  23rd  January,  1843,  being  read  over  to  and  fully  understood  by  the 
said  A.  B.  and  C.  D.,  before  me,  &c.,  a  Commissioner,  &c. :"  Held  insufficient, 
as  not  showing  that  both  deponents  were  sworn. — Pardoe  v.  Ferrett,  2  D.  P.  C. 
(N.S.)  90^.    See  also  Lackington  v.  Atherton,  2  D.  P.  C.  (N.S.)  904. 

2.  (Title,)  In  the  writ  of  summons  the.  defendant  was  described  as  "  James  S. 
Hodson."  The  defendant  entered  an  appearance  as  "  James  Shirley  Hodson." 
Affidavits  in  support  of  an  application  by  the  defendant  to  set  aside  an  interlocutory 
judgment  were  held  to  be  rightly  entitled,  "  James  Shirley  Hodson,  sued  as 
James  S.  Hodson."  (4  Scott,  N.  R.  751.)— Dutin  v.  Hodson,  2  D.  P.  C.  (N.  S.) 
204. 
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3.  (Jurat.)  A  jurat  (of  an  affidavit  duly  entitled  in  the  Court;  in  these  terms  :— 
"  Sworn  before  me  H.  B.  by  commission :"  Held  sufficient.  (2  Bing.  N.  C.  246 ; 
9  M.  &  W.  13,)— Hopkins  v.  Pledger,  3  D.  P.  C.  (N.S.)  119. 

4.  (Title— Amending,)    The  Court  refused  to  allow  an  affidavit,  ill  entitled,  on 
'  which  a  jule  nisi  had  been  granted,  to  be  taken  off  the  file,  amended,  and  re  sworn, 

on  the  ground  that  it  wouljd  appear  to  have  been  sworn  after  the  rule  was  drawn 
up ;  and  refused  to  allow  a  fresh  rule  to  be  drawn  up  on  amended  affidavits. — 
Doe  d.  Hill  v.  TolUtt,  3  D.  P.  C.  (N.  S.)  121. 
6.  (Time  of  filing  4m  enlarged  rule — Taking  office  copies,)  Where  a  rutb  is  en- 
larged to  another  term,  all  affidavits  to  be  used  in  showing  cause  to  be  filed  four 
days  before  the  term ;  if  the  opposite  party  take  office  copies  of  the  affidavits  filed, 
he  is  estopped  from  saying  that  they  were  not  filed  in  time. — In  re  Machay,  3 
D.  P.  C.  (N.  S.)  208. 

AMENDMENT. 

(Of  damages  in  declaration,  after  trial,)  Where  by  mistake  the  damages  bad  been 
laid  at  lOl.,  and  the  jury  at  the  trial  had  found  for  the  plaintiff,  damages  150/., 
the  Court  granted  a  new  trial  on  payment  of  costs,  with  liberty  to  the  plaintiff  to 
amend.— Teb&s  v.  Barron,  5  Scott,  N.  R.  837. 

APOTHECARIES'  ACT. 

Acting  as  an  assistant  surgeon  in  the  army,  and  receiving  pay  from  the  paymaster, 
are  evidence  of  a  *'  practising,  as  holding  a  warrant  or  commission  as  assistant 
surgeon  in  the  army,"  so  as  to  entitle  the  plaintiff  to  the  privilege  of  maintaining 
an  action  conferred  by  the  stat  6  Geo.  4,  c.  133,  s.  4.  That  statute  does  not  make 
itnecessary  to  prove  a  warrant  or  commission  in  form,  in  order  to  entitle  an  assistant 
surgeon  to  sue  as  an  apothecary. — Milhanke  v.  Grant,  3  G.  &  D.  31. 

ARBITRATION. 

!•  (Awardt  when  final,)  In  an  action  of  assumpsit,  the  defendant  pleaded  non- 
assumpsit,  payment,  and  a  set-off;  and  issues  having  been  joined  thereon,  the 
cause  and  all  matters  in  differenoe  wei^e,  by  a  judge's  order,  referred  to  arbitra- 
tion, the  costs  of  the  cause  to  abide  the  event,  and  the  costs  of  the  reference  and 
award  to  be  at  jthe  discretion  of  the  arbitrator.  The  arbitrator  awarded  "  that 
the  plaintiff  should  pay  to  the  defendant  the  sum  of  16/.  lOf.  2d,,  being  the  balance 
which  I  find  to  be  due  from  the  plaintiff  to  the  defendant ;"  and  he  further  awarded 
that  each  party  should  pay  his  own  costs  of  the  reference,  and  a  moiety  of  the 
costs  of  the  award  :  Held,  that  the  award  was  bad,  on  the  ground  of  uncertainty 
as  to  the  finding  of  the  issues,  and  there  being  no  adjudication  at  all  upon  the 
cause.  (10  M.  &  W.  550,)— Pearson  v.  Archbold,  11  M.  &  W.  477  ;  2  D.P.C. 
(N.  S.)  1018. 

2,  (Award,  when  final — Wrong  award  of  damages — Costs,)  To  an  action  on  the 
case  for  injuring  certain  easements,  and  also  a  wall  belonging  to  a  house  in  which 
the  plaintiff  claimed  a  reversionary  interest,  the  defendant  pleaded  not  guilty,  and 
several  special  pleas,  denying  the  plaintiff's  reversion,  his  title  to  the  rights  claimed 
by  him,  and  the  injury  to  the  wall.  The  cause  was  referred,  the  costs  of  the  cause 
to  abide  the  event  of  the  award.  The  arbitrator  found  for  the  defendant  on  the  plea 
of  not  guilty ,  and  also  on  the  plea  denying  injury  to  the  wall,  and  for  the  plaintiff 
on  the  other  issues,  and  assessed  nominal  damages  thereon :  Held,  that  this  assess- 
ment of  damages  might  be  treated  as  surplusage,  and  the  defendant  was  never- 
theless entitled  to  the  general  costs  of  the  cause.  (1  Brod.  &  B.  465.)-- Ross  v. 
Clifton,  2  D.  P.  C.  (N.  S.)  983. 
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ARREST. 

1.  {Of  defendant  in  set,  fa,)  Where  judgment  was  obtained  in  an  action  in  1831, 
and  the  defendant  went  abroad,  and  remained  there  till  1842,  and  the  plaintiff 
then  sued  out  a  sci.  fa.  to  revive  the  judgment,  and  on  that  sci.  fa.,  upon  an  affi- 
davit of  the  presumed  intention  of  the  defendant  to  quit  England,  procured  a  writ 
of  capias  by  order  of  a  judge  at  chambers,  and  the  defendant  was  arrested  under 
that  writ,  the  Court  ordered  the  defendant  to  be  discharged  out  of  custody.  For 
if  proeeediitgf^by  sci.  fa.  are  merely  a  continuance  of  the  original  action,  and  do 
not  eonstitute  a  new  suit,  the  power  to  arrest  is  taken  away  by  the  1  &  2  Vict 
c.  110,  s.  5 ;  and  if  they  are  to  be  viewed  as  the  commencement  of  a  fresh  action, 
Bo  capias  can  be  granted,  as  the  2d  and  dd  sections  of  that  statute  refer  only  to 
actions  where  the  defendant  was  liable  to  arrest  at  the  time  of  the  passing  of  the 
suaU-^Agaisix  v.  Palmei\  3  D.  P.  C.  (N.  S.)  18. 

2.  {Privilege  from — Subsequent  arrest  on  alias  writ^Practice  of  Palace  Court,) 
Where  a  defendant  was  taken  in  execution  on  a  ca.  sa.  upon  a  judgment,  but 
discharged  by  a  judge  at  chambers  on  the  ground  of  his  privilege  as  a  barrister, 
and  he  was  subsequently  again  arrested  upon  an  alias  capias  issued  upon  the 
same  judgment,  the  Court  refused  to  release  him  from  such  second  arrest,  even 
although  the  judge  at  chambers  bad  imposed  upon  the  defendant  the  terms  that 
he  should  bring  no  action  in  respect  of  his  first  imprisonment,  and  although,  at 
the  time  of  such  first  imprisonment,  the  defendant  was  in  the  actual  custody  of  the 
marshal,  and  not  of  a  sheriff's  officer. 

By  the  practice  of  the  Palace  Court,  all  writs  of  execution  are  returned  on  the 
Friday  next  after  they  are  issued.  A  writ  of  ca.  sa.  on  a  judgment  obtained  in  that 
Court  was  issued  in  the  month  of  February,  and  the  defendant  was  taken  on  the 
4th  of  April ;  the  writ  was  indorsed  on  that  day  by  the  marshal  "  in  custody;'' 
on  the  7th  of  April,  the  defendant  was  discharged  out  of  custody  on  the  ground 
of  privilege,  and  the  marshal  made  a  further  order  "  discharged  by  order  of  Pat' 
tesoHf  J."  The  writ  bearing  these  indorsements  was  returned,  and  on  the  26th  of 
May  an  alias  writ  was  sued  out,  and  the  defendant  was  arrested  thei'eon :  Held, 
that  such  alias  writ  was  regular,  for  that  the  first  writ  had^  not  been  satisfied  by 
the  arrest  <^  the  defendant.— PAt//^«  v.  Price,  3  D.  P.  C.  (N.  S.)  110. 

ASSUMPSIT. 

(Consideration— Variance,)  Assumpsit.  The  declai'ation  alleged,  that,  in  con- 
sideration that  the  plaintiff  would  buy  of  the  defendant  a  horse  for  a  ''certain 
price  or  sum,  to  wit,  the  sum  of  56/.  16s.,"  the  defendant  promised  that  the  horse 
was  sound.  Breach,  that  he  was  unsound.  Pleas,  non  assumpsit,  and  a  traverse 
of  the  unsoundness.  At  the  trial,  it  was  proved  that  the  plaintiff,  who  was  a 
tailor,  agreed  to  give  the  defendant  for  the  horse  55^,  and  a  new  pair  of  breeches, 
value  11,  16s. :  Held,  that  there  was  no  variance.  (9  East,  349.) — Saity  v. 
Wilkin,  11  M.  &  W.  622. 

ATTORNEY. 

1.  (Refunding  premium  paid  on  articles,)  Where  an  attorney  had  absconded,  and 
assigned  away  all  his  property,  the  Court  refused,  on  the  application  of  an  articled 
clerk,  to  call  upon  the  assignee  to  refund  any  portion  of  the  premium  paid  on  the 
articles,  but  granted  a  rule  for  discharging  the  clerk  from  the  articles. — Ex  parte 
Carnley,  2  D.  P.  C.  (N.  S.)  946. 

2.  (Taxation  of  bill,)  In  an  action  of  ejectment  by  parish  officers,  their  attorney's 
bill  of  costs  was  referred  to  taxation  on  the  ordinary  terms,  the  otder  directing  that 
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the  existing  officers  of  the  parish  should  sign  the  undertaking  to  pay  what  should 
be  found  due.  The  undertaking  was  in  fact  signed  by  the  persons  who  were  in 
office  when  the  action  was  comnnenced,  and  on  the  taxation  more  than  one  sixth 
was  taken  off.  The  Court  refused  to  set  aside  the  taxation,  on  the  ground  that 
the  undertaking  was  not  in  conformity  with  the  order.— Doe  d.  Goodland  v. 
Franklin,  2  D.  P.  C.  (N.  S.)  975. 

3.  (Verification  of  articles  when  destroyed.)  Where  articles  of  clerkship  had  been 
destroyed  by  fire,  the  Court  allowed  a  verified  copy  to  be  enrolled^  and  an  affidavit 
of  execution  to  be  filed,  although  more  than  three  months  had  elapsed  since  their 
execution.— Ex  par(e  Briggs,  3  D.  P.  C.  (N.  S.)  94. 

4.  (Summary  Jurisdiction  over-" Security  obtained  by  attorney  from  intolvent,) 
Where,  during  a  person's  imprisonment,  he  employed  an  attorney  to  conduct  his 
case  in  the  Insolvent  Couit,  and  the  attorney  refused  to  proceed  till  the  party  gave 
him  a  promissory  note,  which  he  did  under  protest ;  and  after  the  prisoner's  dis- 
charge an  action  was  bi ought  against  him  on  the  note  by  the  attorney's  clerk, 
who,  it  was  sworn,  was  believed  not  to  be  interested  in  it ;  the  Court  refused  a 
rule  calling  upon  the  attorney  to  give  up  the  note,  on  the  ground  of  its  having  been 
obtained  by  duress  and  fraud.— PTaWs  v.  Blayney,  3  D.  P.  C.  (N.  S.)  203. 

And  see  Insolvent,  3. 

AUCTION. 

(Construction  of  conditions  of  sale,)  A  sale  by  auction  of  mercery  goods  took  place 
under,  amongst  others,  the  foilowing  conditions : — A  deposit  of  5s.  in  the  pound 

'  to  be  paid  down  for  each  lot,  the  lots  to  be  taken  away  with  all  faults,  imperfec- 
tions, or  errors  of  description,  at  the  purchaser's  expense,  on  &c.,  and  the  re- 
mainder of  the  purchase  money  to  be  paid  before  the  delivery.  Besides  these 
conditions,  the  catalogue  contained  the  following : — '^  Mr.  P.  begs  to  announce 
that  the  stock  comprised  in  this  catalogue  has  been  measured  to  the  yards  end, 
and  will  be  delivered  with  all  faults  and  errors  of  description.  All  the  small 
remnants  must  be  cleared  at  the  measure  stated  in  the  catalogue."  The  catalogue 
professed  to  give  the  measure  of  each  lot.  The  goods  were  on  view  for  two  days 
prior  to  the  sale,  and  the  bidding  was  at  so  much  per  yard :  Held,  that  under  these 
conditions  and  memorandum,  a  right  in  the  purchaser  to  examine  and  measure 
the  lots  before  payment  of  the  purchase  money  was  not  by  law  implied. — Pallitt 
V.  Mitchell,  5  Scott,  N.  R.  721. 

AUCTION  DUTY. 

The  plaintiff,  an  auctioneer,  was  employed  to  sell  certain  lands  of  the  two  defendants. 
One  of  the  defendants,  without  the  plaintiff's  knowledge,  employed  H.  to  bid  for 
one  of  the  lots,  in  order  to  raise  the  price,  and  the  plaintiff  knocked  down  the  lot 
to  H.  The  plaintiff  then  sold  two  other  lots  belonging  to  different  persons,  and 
at  the  close  of  the  entire  day's  sale  demanded  the  auction  duty  from  H.,  who 
refused  to  pay  it.  The  conditions  of  sale  stated  that  the  auction  duty  was  to  be 
paid  by  the  purchaser  ''  immediately  after  the  sale :"  Held,  first,  that  in  an  action 
by  the  auctioneer  against  the  defendants  for  the  amount  of  the  auction  duty,  H.  was 
to  be  considered  as  the  highest  bidder;  secondly,  that  there  was  a  valid  demand 
of  the  duty  from  U.^Willson  v.  Carey,  11  M.  ^  W.  368. 

BANKRUPTCY. 

]«  (Execution  on  Judgment  ou  warrant  of  attorney,  after  secret  act  of  bankruptcy,^ 

Goods  of  one  M.  were  seized  on  the  15th  March,  (under  a  fi.  fa.  upon  a  judg. 

ment  on  a  warrapt  of  attorney)  after  a  secret  act  of  bankruptcy.    A  fiat  issued 
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agaiost  M.  on  the  13th  April,  and  the  goods  were  sold  on  the  2nd  May:  Held, 
that  the  execation  was  defeated  by  the  bankruptcy.  (8  M.  £c  W.  463.)— Lacfc- 
ington  V.  M'Lachlan,  6  Scott,  N.  R.  874. 

2.  {Fraudulent  preference.)  In  an  action  by  assignees  of  a  bankrupt  to  recover 
back  money  alleged  to  have  been  paid  by  the  bankrupt  to  the  defendant,  by  way 
of  fraudulent  preference  in  contemplation  of  bankruptcy,  the  judge,  assuming 
there  had  been  such  a  degree  of  importunity  on  the  part  of  the  creditor  as  would 
under  ordinary  circumstances  repel  the  presumption  of  the  payment  being  volun- 
taiy,  left  it  to  the  jury  to  say  whether  it  was  made  in  consequence  of  that  impor- 
tunity, or  with  a  view  of  fraudulent  preference  of  the  defendant :  Held,  that  this 
was  a  proper  direction. — Cook  v.  Pritchard,  6  Scott,  N.  R.  34. 

3.  (Title  of  assignees  in  trover — Conversion  after  bankruptcy — Pleading,)  Declaration 
in  trover  by  asstgneeis  of  a  bankrupt  stated  that  M.  and  H.,  the  bankrupts,  before 
theii'  bankruptcy,  were  lawfully  possessed  of  certain  goods;  that  before  the  bank- 

'  tuptcy  they  came  to  the  possession  of  the  defendants ;  and  that  the  defendants, 
'  knowing  the  goods  to  belong  to  the  plaintiffs  as  assignees,  after  the  bankruptcy, 
converted  them. 

A  separate  commission  issued  against  M.  alone  on  the  7th  of  November ;  on 
the  8th  the  goods  were  sold  by  the  defendant  as  sheriff;  on  the  9th  a  joint  com- 
mission issued  against  M.  and  H.,  under  which  the  plaintiffs  were  appointed 
.  .  as«gnees ;  and  the  plaintiffs  afterwards,  and  after  the  goods  were  delivered  to  the 
purciiasers,.  demanded  them  of  the  defendants,  who  refused  tiiem  :  Held,  first, 
that  the  saki  and  not  the  demand  and  refusal,  constituted  the  conversion; 
secondly,  tliat  the  allegations  of  the  declaration,  that  the  plaintiffs  were  possessed 
of  the  goods  as  assignees  of  both  bankrupts,  and  that  the  defendants  converted 
the  goods  after  Ihe  bankruptcy,  were  not  supported  by  the  evidence.— Edwards 
v.Hjffoper,  II  M.  &  W.  363* 

4.  (Bankrupt  Actt  where  retrospective.)  The  90th  section  of  the  Bankrupt  Act,  6 
Geo.  4,  c.  1 6,  applies  to  actions  afterwards  brought  to  trial  by  assignees  acting 
under  commissions  which  were  issued  before  the  passing  of  the  act,  as  well  as  to 
actions  by  assignees  under  future  commissions. 

That  section  applies  to  actions  of  ejectment  by  an  assignee. — Doe  d,  Johnson  v. 
Liversedge,  11  M.  &  W.  517. 

5.  (Same,)  The  24th  section  of  the  Bankrupt  Act,  5  &  6  Vict.  c.  122,  whereby 
the  London  Gazette,  containing  the  advertisement  of  the  adjudication  of  bank- 
ruptcy, is  made,  in  certain  cases,  conchisive  evidence  of  the  bankruptcy,  does 
not  apjply  tb  adjudications  made  before  the  11th  of  November,  1842,  on  which 
day  the  act  came  into  operation. — Edwards  w  Sherren,  11  M.  &  W.  596. 

6.  (What  rights  of  action  pass  to  assfgnees-^Pleading)'  An  action  of  trespass,  for 
seizing  and  taking  the  plaintiff's  goods  under  a  false  and  unfounded  claim  of  a 
debt,  per  quod  the  plaintiff  was  annoyed  and  prejudiced  in  his  business,  and 
believed  by  his  customers  to  be  insolvent,  and  certain  lodgers  left  his  house,  does 
not  pass  to  the  plaintiff's  assignees  on  his  bankruptcy. — Brewer  v.  Dew,  11  M.  & 
W.625. 

7.  (Staying  proceedings  in  action  by  bankrupt  against  official  assignee,)  Under  a 
iiat  in  bankruptcy  issued  against  the  plaintiff  in  1840,  G.  was  appointed  official 
assigned,  and  received  possession  of  the  bankrupt's  books,  &c.  On  the  10th 
Deceniber,  1841,  the  fiat  was^nnulled  by  the  creditors' consent,  and  the  bank- 
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rupt  demanded  back  his  books,  and  being  refused,  on  4th  January,  1842,  com- 
menced an  action  of  trover  against  G.  On  the  25th  January,  a  second  fiat  was 
issued  against  the  plaintiff,  and  on  12th  of  May  G.  was  again  appointed  his 
assignee.  The  action  was  tried  on  the  23d  of  February,  and  the  plaintiff  ob- 
tained a  verdict :  Held,  that  the  defendant,  G.,  was  entitled  to  sUy  the  proceed- 
ings in  the  action  on  payment  of  costs  down  to  the  date  of  the  second  fiat. — Ouch- 
terlony  v.  Gibson,  3  D.  P.  C.  (N.  S.)  1. 

8.  (Order  under  5^6  VicUc,  116,  s,  13.)  It  is  no  objection  to  an  interim  order 
of  protection,  granted  under  the  stat.  5  &  6  Vict.  c.  116,  s.  13,  that  it  does  not 

,  show  upon  the  face  of  it  the  authority  of  the  commissioner  to  make  such  order. 
On  the  24th  of  April  such  an  order  was  given  to  W.  On  the  27th,  he  was 
arrested  on  a  ca.  sa.  The  Court  ordered  him  to  be  discharged  out  of  custody, 
although  it  did  not  appear  from  the  affidavits  that  the  commissioner  had  jurisdic- 
tion; but  they  refused  to  make  the  sheriff  or  the  plaintiff  pay  the  costs  of  the  ap- 
plication.—itfarsfe  V.  Woplky,  3  D.  P.  C.  (N.  S.)  84. 

BILLS  AND  NOTES. 

1.  {Notice  of  dishonour.)  The  following  notice  of  dishonour  held  sufficient: 
**  Your  draft  upon  C.  is  returned  to  us  unpaid,  and  if  not  taken  up  in  the  course 
of  this  day,  proceedings  will  be  taken  against  both  you  and  him  for  the  recovery 
thereof."  (6  Ad,  &  E.  499 ;  2  M.  &  W.  799 ;  2  Q.  B.  388.)~Botw»  v.  Cur- 
lewU,  3  G.  &  D.  69. 

2.  (Bill  of  exchange— Cancellation  by  mistake.)  The  plaintiff  was  the  holder  of  a 
bill  accepted  by  one  Jellicoe,  payable  at  the  house  of  the  defendants,  his  bankers. 
On  the  morning  on  which  the  bill  became  due,  a  clerk  of  the  plaintiff's  bankers 
took  it  to  the  clearing  house,  and  put  it  into  the  defendants'  drawer,  from  whence 
it  was  taken  by  a  clerk  of  the  defendants  to  them  at  their  banking-house  in  order 
that  they  might  determine  whether  they  would  pay  it  or  not.  The  acceptor 
having  sufficient  funds  in  their  hands  to  pay  the  bill,  the  defendants  cancelled 
the  acceptance  by  drawing  lines  along  and  across  the  name  of  the  acceptor,  in 
the  manner  usual  with  London  bankers  when  they  intend  to  pay  bills  payable  at 
their  houses.  Jellicoe,  the  acceptor,  on  the  same  day,  having  determined  to 
stop  payment,  ordered  defendants  not  to  pay  the  bill,  whereupon  they  wrote 
upon  it,  *' cancelled  by  mistake — orders  not  to  pay,"  and  in  that  state  returned 
it  to  the  plaintiff's  bankers  at  the  cleariDg-house,  within  the  usual  time  for  return- 
ing bills  which  the  bankers  at  whose  houses  they  are  made  payable  determine 
not  to  p'ay.  The  drawers  and  indorsers  were  foreign  merchants,  residing  abroad, 
and  one  of  the  latter  had  addressed  the  bill  "  in  case  of  need  "  to  a  house  in  Lon- 
don, but  on  its  afterwards  being  presented  there  the  bill  was  refused  payment,  on 
account  of  cancellation. 

In  .assumpsit  by  tfie  holder  of  the  bill  against  the  bankers,  the  promise  alleged 
was  that  "  in  consideration  that  the  plaintiff  would  deliver  the  said  bill  to  the 
defendants  without  receiving  the  sum  of  money  expressed  therein  at  the  time  of 
such  delivery,  the  defendants  promised  the  plaintiff  that  they,  the  defendants, 
would,  until  they  should  have  determined  whether  they  would  pay  the  sura  of 
money  in  the  said  bill  expressed  or  return  the  bill  to  the  plaintiff,  use  due  care 
to  prevent  the  acceptance  from  being  defaced  or  obliterated,  and  would,  upon 
being  required  so  to  do,  in  a  reasonable  time  in  that  behalf,  pay  to  the  plaintiff 
the  said  sum  of  money,  or  return  the  bill  to  the  plaintiff  without  having  cancelled 
or  destroyed  the  acceptance." 

Upon  a  special  verdict  finding  the  above  facts,  and  finding  further  that  it  is 
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-  usual  foi  bankers  to  cancel  such  bills  and  cheques  as  are  intended  to  be  paid,  by 
drawing  lines  along  and  across  the  name  of  the  party  for  whom  the  payment  is 
intended  to  be  made,  and  that  when  a  cancellation  has  occurred  through  error  or 
mistake,  the  same  has  been  indicated  by  writing  on  the  bill  or  cheque  returned  : 
Held,  that  the  facts  found  did  not  sustain  the  unqualified  promise  laid  in  the  de* 
claration ;  neither  did  they  entitle  the  plaintiff  to  recover  upon  a  count  for  money 
had  and  received,  for  that  a  banker  does  not  become  liable  to  pay  the  amount  by 
defacing  or  neglecting  to  return  the  bill,  though  possibly  he  may,  by  so  doing, 
if  it  be  done  wronfully,  become  liable  to  damages  for  his  breach  of  duty. — War- 
wick  V.  Rogers,  6  Scott,  N.  R.  1. 
3.  (Notice  of  dishonour,)  B.,  the  plaiotifTs  agent  at  Sunderland,  having  occasion  * 
to  remit  money  to  the  plaintiff,  paid  the  amount  into  the  defendant's  bank  at 
Sunderland,  and  received  a  bill  of  exchange  indorsed  by  the  defendant,  which  he, 
B.,  indorsed  and  transmitted  to  the  plaintiff.  The  bill  fell  due  on  Saturday, 
October  31st,  and  was  dishonoured.  On  that  day  the  plaintiff  wrote  to  B.  a 
letter,  which  B.  received  on  the  Monday,  containing  the  following : — "  I  have 
also  to  apprise  yon.  that  the  draft  for  33/.  14s.,  due  the  1st  of  November  [Sunday], 
has  been  duly  presented  this  day  and  returned  dishonoured;  probably, it  may  be 
np  on  Monday ;  it  is  drawn  on  P.  and  Co. ;  it  will  be  proper  to  advise  the  drawers, 
in  case  the  acceptors  do  not  remit."  On  the  Wednesday  following,  B.  gave 
notice  to  the  defendant  of  the  dishonour :  Held,  too  late. 

The  holder  of  a  bill  of  exchange  need  not  inform  a  party^  to  whom  he  gives 
notice  of  its  dishonour,  that  he  looks  to  him  for  payment. — Alters  v.  Brown,  11 
M.  &  W.  372. 
4.  (Promissory  note  payable  by  instalments,  within  3^4  Ann,  c.  9.)  A  promissory 
note  payable  by  instalments  is  assignable  within  the  stat.  3  &  4  Ann.  c.  9 ;  and 
the  maker  is  entitled  to  the  days  of  grace  upon  the  falling  due  of  each  instalment. 
Oridge  v.  Sherborne,  11  M.  &  W.  374. 
6.  {Parol  acceptance,)  A  promise  to  accept  a  bill  not  yet  drawn  does  not  amount 
to  an  acceptance  of  it ;  although  the  bill  be  discounted  for  the  drawer  on  the 
faith  of  such  promise.  (3  Burr.  1663 ;  1  East,  98;  Holt,  N.  P.  C.  181 ;  4 
Campb.  393.)-Ban/e  of  Ireland  v.  Archer,  11  M.  &  W.  383, 

6.  (AlUration  of-^ Pleading,)  In  an  action  by  the  payee  against  the  maker  of  a 
joint  and  several  promissory  note,  the  defendant  is  not  entitled,  under  the  plea 
that  he  did  not  make  the  note,  to  set  up  as  a  defence  that  he  signed  the  note  as 
surety,  on  the  faith  that  other  persons  would  also  sign  it  as  sureties,  and  that  the 
nitme  of  one  of  them  who  had  so  signed  was  cut  off  from  the  note.  (2  C.  M.  & 
R.  291 ;  4  M.  &  W.  417;  9  Ad.  &  E.  926.) 

Semble,  that  the  note  was  vitiated  by  cutting  off  the  signature  of  one  of  the 
joint  and  several  makers Trom  it.— Mason  v.  Bradley,  11  M.  &  W.  590. 

7.  (Presentment  of  bank  jiote)  In  an  action  of  debt  for  money  had  and  received,  it 
appeared  that  on'Saturday  evening  the  plaintiff  gave  change  of  a  6^  bank  note 
of  Messrs.  P.  and  Co.'s  bank,  to  the  defendant  at  his  request ;  on  Monday  morn- 
ing the  banking-house  of  Messrs.  P.  and  Co.  was  opened  for  two  hours,  and  then 
closed,  and  the  partners  afterwards  became  bankrupts  ;  no  payments  were  made, 
and  the  jury  gave  an  opinion  that  if  the  note  had  been  presented,  it  would  not 
have  been  paid.  The  note  was  not  in  fact  presented,  but  on  Monday  the 
plaintiff  sent  it  to  the  defendant  and  requested  to  have  his  money  returned  ;  the 
defendant  at  first  promised  to  return  it,  but  afterwards  refused  :  Held,  that  the 
obligation  on  the  holder  of  the  note  in  such  a  case  is  to  give  prompt  notice  to  the 
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person  from  whom  he  received  it  of  the  stoppage  of  the  bank,  and  to  lender  the 
note  back  to  him,  and  that  in  the  particular  case  the  plaintiff  had  done  all  that 
he  was  bound  to  do,  and  was  entitled  to  recover,  although  there  had  been  no 
presentment  of  the  note.— Turner  v.  5(one<,  3  D.  P.  C.  122. 
And  see  Pleading,  7, 12,  15;  Trover,  2. 

BOND. 

(^DHring  co-partnership,  -vacated  by  change  of  firm — Nonsuit,)  Debt  by  A.,  the 
surviving  obliged  of  a  bond,  against  a  surety.  The  plea  set  out  the  condition  of 
the  bond,  which  recited  that  A.,  B.,  and  P.  had  lately  entered  into  co-partner- 
ship, and  that  it  had  been  agreed  that  P.  should  be  the  acting  partner,  and  that 
the  defendant,  as  his  surety,  should  become  bound  to  A.  and  B.,  and  it  was 
conditioned  for  the  performance  by  P.  of  all  and  every  the  covenants  on  his  part 
to  be  observed  in  a  certain  deed  of  co-partnership  of  the  1st  January,  1830,  and 
made  between  A.,  B.,  and  P.,  and  also  for  the  deliveiy  to  A.  and  B.  by  P.  daring 
such  time  as  he  should  continue  the  acting  partner  in  the  said  trade  of  the  said  co» 
partnership,  of  a  true  account  of  all  monies  which  should  come  into  his  hands. 
The  plea  then  averred  performance  by  P.  in  the  words  of  the  condition  to  A.  and 
B.,  during  the  life  of  B.,  and  to  A.  since  the  decease  of  B. 

The  replication  set  out  the  partnership  deed .  The  deed  provided  that  the  parties 
thereto  would,  from  the  day  of  the  date  of  the  deed,  and  op  to  the  Ist  of  July, 
1841,  be  partners ;  that  P.  should  be  sole  acting  partner ;  and  that  he,  ''during 
all  the  term  of  that  co-partnership,"  should  discharge  the  duties  of  acting  part- 
ner ;  that  once  every  year  "  the  parties  thereto"  would  meet  and  settle  accounts 
*'  relative  to  the  said  co-partnership ;"  that  if  any  of  them,  "  the  said  parties 
thereto,  their  executors  and  administrators,"  should  wish  to  withdraw  from  "  that 
co-partnership  at  the  end  of  the  seventh  year  of  the  said  co-partnership,"  he  might 
do  so  on  giving  notice,  and  "that  then  that  present  indenture  of  co-partnership" 
should  determine  as  to  the  party  giving  notice. 

The  deed  then  provided  ''  that  any  of  the  partners  in  the  said  joint  trade  or 
business  should  be  at  liberty  to  transfer  in  his  lifetime  his  share  therein,  or  any 
part  thereof,  to  any  one 'or  more  of  his  sons,"  and  to  dispose  of  his  share  by  will 
to  any  person  or  persons  whatsoever ;  "  and  that  the  son  or  sons,  or  other  person 
or  persons,  to  whom  any  such  transfer  or  disposition  should  be  made,  and  in  de- 
fault of  such  transfer  or  disposition,  then  that  the  executors  or  administrators  of 
such  partner  so  dying,  should  be  deemed,  &c.  as  a  partner  or  partners  in  the  said 
joint  concern  during  the  then  residue  thereof,''  &c. 

Xhe  replication  then  assigned  as  a  breach  of  the  condition  of  the  bond,  that  P., 
after  the  decease  of  B.,  one  of  the  partners,  delivered  false  accounts. 

The  rejoinder  took  issue  on  the  replication. 

At  the  trial  a  breach  was  proved  to  have  been  conlbitted  as  assigned^  after  the 
death  of  B.,  but  before  any  other  change  in  the  firm  had  taken  place. 

A  nonsuit  was  claimed,  on  the  giound  that  the  bond  so  conditioned  for  account- 
ing during  the  co-partnership  in  the  deed  was  discharged  on  the  death  of  one  of 
the  partners,  and  that  no  breach  had  been.proved  within  the  terms  of  the  condi- 
tion :  Held,  1.  That  there  could  be  nojionsuit,  as  at  nisi  prius  issues  must  be 
taken  to  be  well  raised,  and  the  issue  joined  as  to  a  breach  after  the  death  of  one 
of  the  partners  had  been  proved. 

2.  That  judgment  must  be  arrested,  as  the  condition  in  the  bond  for  P.'s  ac- 
counting to  A.  and  B.  applied  merely  to  the  co-partnership  by  the  three  parties 
to  the  deed,  and  the  obligation  of  the  surety  had  determined  on  the  death  of  B.— > 
Chapman  V.  Beckington,  3  G.  &  D.  33. 
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BOROUGH.     See  FIundred,  I  ;  Municipal  CoKroiiATioN  Act,  2. 
BUILDING  ACT.     See  Mandamus,  5. 
CARRIER.    See  Pleading,  11. 

CERTIORARI. 

1.  (^To  remove  order  of  quarter  sessions^Notice  to  Justices.)  Where  an  Older  is  made 
by  the  quarter  sessions  subject  to  a  case,  the  affidavit  on  which  the  rule  is  granted 
for  the  certiorari,  under  13  Geo.  2,  c.  18,  s.  5,  must  allege  that  notice  of  the  cer- 
tiorari has  been  given  to  two  justices  of  the  county  who  were  present  at  the  making 
of  the  order. 

There  is  no  presumption  at  law  that  all  the  justices  of  the  county  are  present 
at  the  quarter  sessions. — Reg.  v.  Inhahitants  of  Cartworth,  3  G.  &  D.  162. 

2.  (To  remove  order  of  sessions — Notice  to  justices — Time  of  application,)  On  the 
20th  of  April,  the  Court  of  Quarter  Sessions  granted  a  case  for  the  opinion  of  the 
Court  of  Queen's  Beuch.  On  the  13th  of  October  notice  in  writing  of  an  intended 
application  for  a  wiit  of  certiorari  to  bring  up  the  order  of  sessions  was  served 
upon  two  justices.  On  the  20th  of  October  an  application  was  made  at  chambers 
for  a  judge's  fiat  allowing  the  issuing  of  a  certiorari :  no  judge  being  in  town  on 
that  day,  an  affidavit  of  notice  to  the  justices,  and  of  the  other  necessary  facts, 
was  sworn  before  a  commissioner,  and  on  the  same  day  the  affidavit  was  filed  at 
the  Crown  Office,  and  a  writ  of  certiorari  issued :  on  the  21st  of  October  the 
judge's  fiat  was  obtained  and  filed  at  the  Crown  Office.  Upon  motion  to  quash 
the  writ  of  certiorari  quia  improvide  emanavit, 

Held,  first,  that  the  notice  to  the  justices  on  the  13th  of  October,  under  the 
13  Geo.  2,  c.  18,  which  requires  six  days'  notice  of  an  intended  application  for  a 
certiorari,  was  in  abundant  time,  and  that  such  notice  on  the  14th  of  October 
would  have  been  sufficient. 

Held,  secondly,  that  upon  showing  cause  against  the  rule  for  quashing  the 
writ,  which  was  sought  to  be  sustained  upon  the  ground  that  the  writ  had  been 
granted  upon  an  insufficient  affidavit  of  the  service  of  notice,  it  was  competent  to 
the  party  showing  cause  to  produce  affidavits  in  explanation  of  such  affidavit  of 
service,  although,  semble,  no  new  facts  could  be  introduced.  Therefore,  where 
in  the  original  affidavit  the  deponent  swore  that  he  served  one  of  the  justices  by 
leaving  a  copy  of  the  notice  at  his  chambers  on  the  13tb  of  October,  and  this 
affidavit  was  objected  to  as  being  insufficient,  it  was  held  that  an  affidavit  might 
be  produced,  stating,  in  explanation,  that  the  notice  had  been  left  in  the  letter- 
box, at  the  chambers  of  the  magistrate,  and  that  the  magistrate  had  since  ac- 
knowledged that  he  had  "  duly  received  the  notice  with  his  other  letters  of  that 
day,"  and  such  affidavit  was  held  sufficient  as  showing  that  due  service  had  been 
effected. 

Admitted,  that  where  an  order  of  sessions  was  made  on  the  20th  of  April,  and 
an  application  was  made  at  chambers  for  a  certiorari  on  the  20th  of  October, 
such  application  was  "  within  six  calendar  months  next  after  such  order,"  within 
the  meaning  of  the  13  Geo.  2,  c.  18,  s.  5.  Quare,  whether  under  the  circum- 
stances above  stated,  of  the  absence  of  the  judge  from  town,  the  application  on 
the  20th  of  October  was  a  valid  application  within  the  meaning  of  the  statute. 

Held,  also,  that  the  certiorari  having  issued  on  the  20th  of  October,  and  the 
fiat  of  the  judge  not  having  been  obtained  until  the  21st,  the  certiorari  was  un- 
warranted and  must  be  quashed. — Reg,  v.  Inhabitants  of  St,  Mary^  Whitechapel, 
2  D.  P.  C.  (N.  S.)  964. 
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CHARITABLE  TRUST. 

By  deeds  beariDg  date  r2th  and  13th  January,  1704,  certain  estates  in  the  county 
of  York  were  conveyed  by  Lady  H.  to  trustees,  and  by  an  indenture  of  the  13th 
January,  1704,  the  trusts  were,  amongst  other  things,  declared  to  be  as  follows  : 
That  the  trustees  (after  payment  of  certain  charges  and  expenses)  should  out  of 
the  residuary  rents  and  profits  pay  such  suras  of  money,  yearly  or  otherwise,  to 
such  and  so  many  jtoor  and  godly  'preachers  for  the  time  being  of  Chritt's  holy 
gospel,  and  to  such  poor  and  godly  widows  for  the  time  being  of  pom'  and  godly 
preachers  of  Chrisfs  holy  gospel,  at  such  time  or  times,  and  for  so  long  time  or 
times,  and  according  to  such  distributions,  as  the  said  trustees  and  managers  for 
the  time  being  or  any  four  or  more  of  them  should  think  fit,  and  employ  and  dispose 
of  such  sums  of  money  in  such  manner  for  the  encouraging  and  promoting  the 
preaching  of  Christ's  holy  gospel,  in  such  poor  places  as  the  said  trustees  and 
managers  for  the  time  being,  or  any  four  of  them,  should  think  fit,  and  also  employ 
and  dispose  of  such  sums  of  money,  yearly  or  otherwise,  as  and  for  exhibitions  for 
such  or  so  long  time  or  times,  for  or  towards  the  educating  of  such  young  men 
designed  for  the  ministry  of  Christ's  holy  gospel,  never  exceeding  five  such  young 
men  at  one  and  the  same  time,  as  the  trustees  and  managers  for  the  time  being, 
or  any  four  or  more  of  them,  should  approve  and  think  fit ;  and  as  to  all  the  re- 
maioder  of  the  residuary  rents  and  profits  of  the  premises,  that  the  said  trustees 
should  employ  and  dispose  of  the  same  in  and  for  relieving  of  such  godly  persons 
being  in  distress,  being  fit  objects  of  the  said  Dame  S.  H.'s  bounty,  as  the  trustees 
and  managers  for  tiie  time  being,  or  any  four  or  more  of  them,  should  think  fit. 

By  deeds  of  the  25th  and  26th  of  April,  1707,  an  almshouse  and  additional 
lands  were  conveyed  by  Lady  H.  to  the  same  trustees,  and  by  an  indenture  of 
the  26tli  of  April  in  that  year  the  trusts  thereof  were  declared,  amongst  others, 
as  follows :  That  the  almshouse  should  be  used  as  an  hospital  for  poor  people  in 
such  manner  as  the  same  then  was,  subject  to  the  regulations  thereinafter  men- 
tioned, and  after  providing  for  expenses,  &c.,  that  the  trustees  should,  out  of  the 
rents  and  profits  of  the  residue  of  the  premises,  raise  the  clear  yearly  sum  of  60/. 
and  distribute  and  dispose  of  the  same  for  the  benefit  and  support  of  the  poor 
people  placed,  or  which  the  trustees  and  managers  for  the  time  being,  or  any  four 
or  more  of  them,  should  from  time  to  time  place,  in  the  said  hospital,  in  such 
proportions,  and  at  such  times,  and  to  such  purposes  as  the  said  Dame  S.  H.  had 
declared  or  should  thereafter  declare  in  any  writing  signed  by  her,  or  in  any  rules 
appointed  or  to  be  appointed  by  her  or  by  her  order,  to  be  sigued  by  her,  for  the 
choosing  and  government  of  the  said  poor  people ;  that  the  trustees  and  managers 
for  the  time  being,  or  any  four  or  more  of  them,  should  place  to  the  number  of 
ten  poor  persons  in  the  said  hospital,  whereof  nine  to  be  always  poor  widows  or 
unmarried  women,  so  long  as  they  should  continue  such,  being  of  the  age  each  of 
them  of  fifty-five  years  or  upwards,  and  the  tenth  person  to  be  a  sober  and  pious 
poor  man  who  might  be  fit  to  pray  twice  a  day,  every  morning  and  evening,  with 
the  rest  of  the  poor  of  the  almshouse,  and,  in  default  thereof,  the  tenth  to  be  a 
poor  woman  qualified  as  the  other  nine.  By  the  rules  and  regulations  provided 
by  the  foundress  for  the  almshouse,  it  was  amongst  other  things  declared  that 
none  of  evil  fame  or  report  should  be  admitted,  but  such  as  were  poor  and  piously 
disposed,  and  of  the  Protestant  religion  ;  that  every  almsbody  should  h^  one  that 
could  repeat  by  heart  the  Lord's  Prayer,  the  Creed,  and  Ten  Commandments,  and 
Mr.  Edward  Bowles's  Catechism  ;  and  that  all  the  almspeople,  when  not  disabled 
by  weakness,  should  duly  repair  to  some  religious  assembly  of  the  Protestant 
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religion  every  Lord's  day  foreaoon  and  afternoon,  and  at  other  opportunities  to 
attend  the  ordiaances  of  God. 

Held,  first,  that  fxtiinsic  evidence  was  not  adtnissible  for  the  purpose  of  deter- 
mining who  were  entitled,  under  the  terms  "  godly  preacher  of  Christ's  holy 
gospel,"  "  godly  persons,"  and  the  other  descriptions  contained  in  the  deeds  of 
1704  and  1707,  to  the  benefit  of  the  charity.— Gurney,  B.,  Williams,  J.,  Cole- 
ridge, J«,  dissenting. 

Secondly,  that  the  trusts  of  those  deeds  were  applicable  to  all  ministers,  congre- 
gations, aud  poor  persons  being  Protestant  Trinitarian  Dissenters. — Williams,  J., 
Erskine,  J.,  and  Maule,  J.,  holding  that  they  were  equally  applicable  to-nhnisters, 
&c.  of  the  Established  Church. 

Thirdly,  that,  in  construing  the  deed  of  1704  the  provisions  of  the  deed  of  1707 
were  not  to  be  referred  to. — Gurney,  J.,  Williams,  J.,  and  Coleridge,  J.,  dis- 
senting. 

Fourthly,  that  upon  the  true  construction  of  the  deed  of  1704,  ministers  or 
preachers  of  what  is  commonly  called  Unitarian  belief  and  doctrine  and  their 
widows  were  excluded  from  being  objects  of  the  charities  of  that  deed. 

Fifthly,  the  like  as  to  the  deed  of  1707. 

Sixthly,  that  ministers,  preachers,  widows  and  persons  of  Unitarian  belief  and 
doctrine  are  not,  in  the  present  state  of  the  law,  incapable  of  partaking  of  such 
charities  or.  any  of  them. — Shore  v.  Wilson  [in  the  House  of  Lords],  5  Scott,  N. 
R.  958. 

CHURCHWARDEN. 

(Liability  of,  to  distress  for  poor  rate,)  The  goods  of  one  churchwarden  are  liable 
to  be  seized  under  a  distress  made  by  order  of  the  other  churchwarden  and  the 
overseers  for  a  poor  rate  due  from  him,  where  the  rate  has  been  legally  demanded, 
and  payment  of  it  refused ;  but  if  such  churchwarden  has  charged  himself  in  his 
account  with  the  rate  as  received,  to  apply  it  to  parochial  purposes,  the  justices 
(who  act  judicially  in  such  cases),  in  the  exercise  of  their  discretion,  may  refuse 
to  grant  a  warrant. — Shingley  v.  Surridge,  11  M.  &  W.  503. 

COMMITMENT.    See  Fbhjury,  2. 

CONDITION.    See  Corporation;  Covenant,  2. 

CONTRACT  OF  SALE. 

{Acceptance  of  goods  by  purchaser— -Agency  of  necessity,)  The  plaintifis,  merchants 
at  Dieppe,  sold  to  the  defendant,  a  merchant  at  Wisbech,  a  quantity  of  oil  cake^ 
which  was  delivered  to  the  defendant  there  in  December  1841,  and  paid  for  by 
him.  The  defendant  afterwards,  conceiving  that  the  cargo  did  not  answer  the 
sample,  landed  a  portion  of  it  for  the  purpose  of  examination,  and  sul>sequently 
landed  the  whole,  stored  it  in  a  public  warehouse,  and  wrote  to  the  plaintiffs,  in- 
fonning  them  that  it  lay  there  at  their  risk  and  costs,  and  requiring  them  to  take 
it  back;  which  the  plaintiffs  refused  to  do.  After  some  correspondence,  the 
defendant,  in  May,  1842,  gave  the  plaintiffs  notice  that  the  cargo  was  lying  at  the 
warehouse  at  their  disposal,  and  that  if  no  directions  were  given  by  them,  it 
would  be  sold,  and  the  proceeds  applied  in  part  payment  of  the  defendant's  da- 
mages. The  plaintiffs  answered, that  they  considered  the  transaction  at  an  end,  and 
demanded  payment  of  the  price.  The  defendant  thereupon  offered  the  cargo  for 
sale  in  his  own' name,  and  in  July  sold  it  in  his  own  name  to  a  third  party : — 

Held,  that  these  facts  sufficiently  showed  an  acceptance  of  the  goods  by  the  de- 
fendant, aifter  which  he  could  not  treat  the  contract  as  rescinded;  that  he  was 
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not  to  be  coDsidered  aa  agent  of  the  plaintiffs  from  necessity  to  dispose  of  the 
goods ;  and  that  he  could  not,  in  an  action  against  him  for  the  price,  set  off 
money  paid  by  him  to  the  plaintiffs,  for  the  price  of  another  cargo,  as  money  re- 
ceived by  them  to  his  use.-— CAapman  v.  Morton,  1 1  M.  &  W.  534. 

CORONER'S  INQUISITION. 

{Where  the  death  and  cause  of  death  are  in  different  jurisdictions,)  The  statute 
2  &  3  Edw.3,  C.24,  which  enacts  that  where  a  mortal  wound  is  gxven  feloniously 
in  one  county  and  death  ensues  from  it  in  another  county,  a  coroner  shall  have 
jurisdiction  to  take  the  inquisition  in  the  county  where  the  death  happens,  does 
not  apply  to  deaths  from  accidental  injury. 

2.  Nor,  aemble,  where  death  ensues  in  a  borough  from  a  felonious  injury  iofficled 
out  of  the  borough. 

3.  Where  death  ensues  in  a  borough  from  an  accidental  injury  inflicted  out  of 
(he  borough,  the  borough  coroner  has  no  jurisdiction  to  take  an  inquisition  either 
by  common  law  or  statute.  [But  see  now  stat.  6  Vict.c.  12.  (11  April,  1843*)] 
^Reg.v, Great  Western  Railway  Company,  2  G.  &  D.  773. 

CORPORATION. 

(Contract  by — Condition  precedent.)  In  the  case  of  a  contract  entered  into  wUh  a 
corporation,  which  is  executed  before  action  brought,  and  under  which  the  de- 
fendant has  received  the  whole  benefit  of  the  consideration  for  which  he  bar* 
gained,  it  is  no  answer  to  an  action  of  assumpsit  by  the  corporation,  that  the  cor- 
poration itself  was  not  bound  by  the  contract,  by  reason  of  ils  not  having  been 
made  under  their  common  seal. 

Even  if  the  contract  had  been  executory  only  on  the  part  of  the  eorpovalion, 
semble,  that  their  suing  upon  it  would  amount  to  an  admission  oo  the  record  by 
them  that  such  contract  was  duly  entered  into  on  their  part,  so  as  to  be  obligatory 
on  themselves;  and  that  such  admission  on  the  record  would  estop  them  from  set- 

.  ting  up  as  an  objection  in  a  cross  action  that  the  contract  was  not  sealed  with  their 
common  seal.  .  • 

The  declaration  stated,  by  way  of  inducement,  that  tlie  defendants  had  pre- 
sented a  petition  to  the  House  of  Commons  for  a  bill  for  draining  and  reclaiming 
certain  slob  or  waste  land  in  Ireland,  the  introduction  of  which  bill  was  opposed 
by  the  plaintiffs,  and  also  by  one  R.  Ogilby  on  his  own  behalf;  and  then  pro- 
ceeded to  allege,  that  by  an  agreement  made  on  the  17th  of  March,  1838,  *'  be- 
tween I.  Dk  Towse  on  behalf  of  the  plaiutifTs,"  of  the  first  part,  one  Kensit  on 
behalf  of  Ogilby  of  the  second  part,  and  the  defendants  of  the  third  part,  for  pre- 
venting expense  and  settling  rights,  it  was  agreed  that  the  plaintiffs  and  Ogilby 
should  respectively  withdraw  all  opposition  to  the  further  progress  of  the  bill ; 
that  the  powers  and  clauses  to  be  inserted  in  the  act  should  be  agreed  and  settled 
by  the  solicitors,  in  order  that  the  bill  might  be  as  perfect  and  beneficial  to  all 
parties  as  it  could  be  made,  and  that  any  disputes  should  be  settled  by  Mr.  Brodie, 
whose  determination  was  to  be  final ;  that  the  plaintiffs  and  Ogilby  respectively 
should  use  all  reasonable  means  and  endeavours  to  promote  the  progress  of  the  bill 
and  to  procure  an  act  of  parliatnent  to  pass  thereupon  ;  that  part  of  the  slob  should 
be  allotted  and  given  to  the  plaiotifTs  and  a  proportion  of  the  slob  allotted  and 
given  to  Ogilby ;  that  such  slobs  should  be  absolutely  reserved  rti  the  act  to  the 
plaJniiffs  and  Ogilby  respectively,  free  of  expense  of  draining,  &c.;  thit  the  de- 

'  fendanls  would,  on  passing  of  the  act,p£iy  the  plaintiff^  1000/.,  adH  that  the  iklkud- 
ant  would  pay  all  costs  of  and  attendant  upon  the  ipplication'for  and  bbtaihing  the 
$icl  J  that  the  allotments  should  be  taken  by  plaintiffs  and  Ogilby  in  full  of  all 
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rights,  and  that  they  would  indemnify  the  defeodanta  against  claims  of  tenants, 

&(C. 

The  defendant  pleaded  fourthly,  that  the  plaintiffs  did  not  continually,  from 
time  to  time  and  at  all  times,  up  to  and  until  the  time  of  passing  of  the  act  of  par- 
liament, use  all  reasonable  means  and  endeavours  to  promote  the  progress  of  the 
said  bill,  and  to  procure  an  act  of  parliament  to  pass  thereupon  :  Held,  that  the 
matter  stated  in  the  plea  did  not  amount  to  a  condition  precedent. 

The  fifth  plea  stated,  that  the  plaintiffs  presented  a  petition  to  the  House  of 
Lords  against  the  preamble  of  the  bill :  Held  bad,  as  an  argumentative  traverse 
either  of  the  averment  that  the  plaintiffs  withdrew  their  opposition  to  the  bill,  or 
of  the  averment  that  they  used  all  reasonable  means  to  promote  the  bill,  without 
distinctly  showing  to  which  it  was  intended  to  apply. — Fishmongen*  Company  v. 
Robertson,  6  Scott,  N.  S.  56. 
And  see  Municipal  Corforation  Act*  2. 

COSTS. 

1.  (^On  rule,  by  whom  payable,)  On  discharging  a  rule  with  costs,  the  practice  of 
the  Court  generally  is,  not  to  order  them  to  be  paid  by  any  one  not  a  formal 
party  to  the  rule*  without  a  separate  application  with  that  object. 

The  Court  has  a  discretionary  power  to  ordei'  costs  to  be  paid  by  persons 
making  affidavits  in  support  of  a  motion,  particularly  attornies  in  their  professional 
character,  but  if  the  claim  for  costs  arises  on  the  affidavits  in  answer,  there  must 
be  a  special  application. — Reg,  v.  Greene,  2  G.  &  D.  789. 

2.  (  Where  money  is  paid  into  Court,)  Where  money  is  paid  into  Court,  and  taken 
out  in  satisfaction  pro  tanto  of  the  plaintiff's  demand,  and  there  are  other  issues 
upon  which  the  plaintiff  is  proceeding  to  trial,  he  cannot  in  the  mean  time  tax  his 
costs  under  the  rule  of  Trinity  Term,  I  Vict.— Caut^  v.  Gyll,  5  Scott,  N.  R.819. 

3.  {Of  motion,  where  cause  is  shown  in  the  first  instance,)  Upon  a  motion  to  post- 
pone a  trial,  the  notice  of  the  intended  application  omitted  to  ofier  the  costs  of  the 
postponement.  The  Court  made  the  rule  absolute  as  well  on  payment  of  those  costs 
as  of  the  costs  of  the  motion,  though  cause  was  shown  in  the  first  instance. — Ward 
v.  Ducker,  6  Scott,  N.  II.  45. 

4.  {Of  several  issues — Distributing  general  issue,)  When  a  defendant  pleads  the 
general  issue,  and  several  special  pleas  which  are  involved  in  the  general  issue, 
and  the  defendant  succeeds  on  the  general  issue,  but  the  special  pleas  are  found 
for  the  plaintiff,  the  general  issue  is  to  be  construed  distributively  for  the  purpose 
of  the  taxation  of  costs;  and  the  defendant  is  not  to  be  allowed  the  costs  on  so 
much  of  the  general  issue  as  is  involved  in  the  special  pleas  found  for  the  plaintiff, 
but  such  last-mentioned  costs  are  to  be  allowed  to  the  plnmixff,— Nicholson  v. 
Dyson,  11  M.  &  W.  545. 

'  5.  (On  what  scale  taxable,)  Where,  in  an  action  for  unliquidated  damages  (not 
triable  before  the  sheriff)  the  plaintiff,  on  a  summons  at  chambers,  consents  to 
take  less  than  20/.  in  satisfaction,  he  is  entitled  to  costs  only  on  the  lower  scale  of 

taxation,  unless  otherwise  expressly  provided  in  the  order.    (5  M.  &  W.  161.) 

Rom  V.  Pocock,  2  D.  P.  C.  (N.  9.)  948. 
6.  {Staying  proceedings  after  trial  before  sheriff,  and  dahiages  found  under  40s,) 
Where,  on  the  trial  of  an  action  of  debt  before  the  undersheriff,  the  plaintiff  reco- 
vered less  than  40s.  damages,  the  Court  refused  to  stay  all  the  proceedings  after 
the  verdict  on  payment  of  the  amount  of  damages  without  costs,  on  a  suggestion 
th;it  the  causQ  was  tria^ble  iq  the  Coni^ty  Court.    Th^  defpi^dant  ought  to  have 
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had  a  term  introdaced  into  the  order  to  try  before  the  sheriff,  that  if  the  damages 
were  under  40s.  the  plaintiff  should  have  no  costs.  (2  M.  &  W.  313,)— Salmon 
V.  Tugman,  2  D.  P.  C.  (N.  S.)  977. 

7.  (On  remaneU)  Notice  of  trial  of  a  cause  was  given  for  the  first  sittings  in  term ; 
but  by  reason  of  the  length  of  the  list  it  went  over  to  the  second  sittings ;  and  on 
its  being  then  called  on,  the  plaintiff  withdrew  the  record  :  Held,  that  the  de- 
fendant was  not  entitled  to  his  costs  incurred  at  the  first  sittings. — Brett  v.  Stone, 
3D.  P.  C.(N.S.)140. 

8.  (Certificate  under  3^4  Vict,  c,  24. — Discretion  of  judge  as  to.)  Under  the  3 
&  4  Vict.  c.  24,  s.  2,  a  judge  at  nisi  prius  (or  an  arbitrator  under  an  order  of 
reference,  which  gives  him  the  same  powers  as  a  judge  at  nisi  prius)  has  an  un- 
fettered discretion  to  grant  or  refuse  to  the  plaintiff  a  certificate  for  costs,  or  that 
the  action  was  brought  to  try  a  right,  and  the  Court  will  not  interfere  to  control 
such  discretion.— B«rry  v.  Dunn,  3  D.  P.  C.  (N.  S.)  141. 

And  see  Mandamus  3,  4. 

COUNTY  RATE.    See  Municipal  Corporation  Acts. 

COURT  OF  REQUESTS  ACTS. 

The  Brighton  Court  of  Requests  Act,  3  Vict.  c.  x,  s.  24,  provides  that  it  shall  not 
be  lawful  for  any  plaintiff  to  divide  any  cause  of  action  into  two  or  more  suits,  for 
the  purpose  of  bringing  the  same  within  the  jurisdiction  of  the  Court ;  but  that 
any  plaintiff  having  a  cause  of  action  above  the  value  of  l5^  may  sue  for  15/., 
and  abandon  the  excess.  Held,  that  a  plaintiff  who  had  demands  for  the  price 
of  a  horse,  for  goods  sold  and  delivered,  and  for  rent,  against  the  defendant,  was 
entitled,  after  having  sued  for  and  recovered  lUi,  in  respect  of  the  horse  by 
plaint  in  the  County  Court,  to  maintain  his  action  in  the  Superior  Court  for  the 
residue  of  his  claim  ;  for  that  the  three  causes  of  action  were  distinct,  and  that 
there  had  been  no  division  of  them,  or  abandonment  of  the  excess  above  15/., 
within  the  meaning  of  the  statute.-*iV«a/«  v.  EUis,  3  D.  P.  C.  (N.  S.)  163. 

COVENANT. 

1.  (Joint  or  several,)  Covenant :  The  declaration  stated  that  A.  and  B.,  his  wife, 
were  seised  in  fee  in  right  of  B.  of  an  undivided  moiety  of  certain  premises,  and 
that  by  indenture  between  A.  and  B.  and  C.  of  the  one  part,  and  the  defendant 
of  the  other  part,  the  parties  of  the  first  part  demised  the  said  premises  to  the 
defendant,  and  that  the  lessee  made  covenants  to  repair,  &c.,  in  respect  of  which 
the  action  was  brought,  with  A.  and  B.,  his  wife,  and  C.  and  the  heirs  and  assigns 
of  B.  and  C.  respectively  :  Held,  that  as  the  demise  was  joint,  and  the  covenant 
joint,  the  covenantees  might  have  maintained  a  joint  action  on  the  covenants, 
and  therefore  they  must  sue  jointly,  and  that  A.  and  B.  could  not  sue  alone 
without  C.  (1  Lev.  109  ;  3  B.  &  C.  Z5Z,)^Foley  v.  Addenbroohe,  3  G.  &  D. 
64. 

2.  (Condition  precedent,).  Covenant:  The  declaration  stated,  that  by  indenture 
the  plaintiff  demised  a  dwelling-house  and  premises  to  the  defendant,  and  the 
defendant  thereby  covenanted  that  he  would  expend  100/.  in  substantial  improve- 
ments of  and  additions  to  the  dwelling-house,  Under  the  direction  and  with  the 
approbation  of  some  competent  surveyor,  to  be  named  by  and  on  the  part  of  the 
plaintiff.  Breach,  that  the  defendant  did  not  expend  100/.  on  substantial  im- 
provements and  additions  to  the  said  dwelling-house,  under  the  direction  or 
with  the  approbation  of  a  competent  surveyor,  to  be  named  by  and  on  the  part  of 
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the  plaintiff,  but  neglected  and  refused  so  to  do,  althougti  the  plaintiff  was 
always  ready  and  willing  to  appoint  a  competent  surveyor  to  approve  of  such 
substantial  improvements  and  additions  :  Held,  that  the  breach  was  bad, 
for  that  the  appointment  of  a  surveyor  was  a  condition  precedent  to  the  defendant's 
liability  to  expend  the  100/.— Coomfoe  v.  Gr««ie,  11  M.  &  W.  480  j  2  D.  P.  C, 
(N.  S.)  1023. 

And  see  Fleaoino,  3. 

DEBT.     See  Pleading,  10, 

DEBTOR  AND  CREDITOR. 

(Compojttton  deed, — LiabUUy  qf  preferred  creditor »)  Where  the  defendant,  being  a 
creditor  of  the  plaintiff,  entered  into  a  composition  deed,  with  the  other  creditors, 
to  receive  10s.  in  the  pound,  under  an  agreement  with  the  plaintiff  that  he  would 
give  the  defendant  his  promissory  note  for  the  remainder  of  his  debt,  which  the 
defendant  should  keep  in  bis  own  hands )  and  the  note  was  accordingly  given,  and 
the  composition  paid  to  the  defendant ;  and  he  negotiated  the  promissory  note, 
the  bolder  of  which  enforced  payment  from  the  plaintiff :  Held,  that  the  plaintiff 
might  recover  back  from  the  defendant  the  sum  so  paid  by  him,  in  an  action  for 
money  paid.    (6  M.  &  Selw.  160.)— i/orton  v.  RiUy,  11  M.  &  W.  492. 

DEED. 

(^Alteration  in,  when  vitiated  by.)  A  power  of  attorney  was  executed  abroad,  ap- 
pointing B.  the  attorney.  It  was  delivered  to  Henry  B.,  who,  according  to  the 
evidence,  was  the  party  meant  to  be  authorised  by  it ;  and  he  filled  up  the  blank 
with  his  Christian  name,  "Henry;"  Held,  that  the  power  was  not  invalidated 
thereby.— Ea^/eton  v.  GuUendge,  11  M.  &  W.  466  ;*2  D.  P.  C.  (N.  S.)  1053. 

And  see  Estoppel, 

PEVISE. 

1.  (Republication  of,)'  A  will  of  lands  made  before  January  1st,  1838,  and 
revoked,  may,  under  stat.  1  Vict.  c.  26,  ss.  9  and  34,  be  republished  after  that 
day  by  a  codicil  attested  by  only  two  witnesses. — Andrews  v.  Turner,  3  Q.  B.  177. 

2.  (Defeasible  fee.)  A.  B.  being  seised  in  fee-simple  of  certain  lands  and  heredita- 
ments at  W.,  by  his  will  gave  all  his  real  estate  at  W.  to  his  godson,  G.  H.  A., 
when  and  so  soon  as  be  should  attain  his  age  of  twenty-one  years  ;  but  in  case 
his  said  godson  should  die  under  the  age  of  twenty -one  years,  then  the  testator 
directed  that  his  said  estate  at  W.  should  sink  into  and  form  part  of  his  residuary 
estate;  and  he  gave  all  the  residue  of  his  real  estates  to  J.  C.  subject  to  various 
limitations  and  provisions.  The  testator  continued  seised  in  fee-simple  of  the 
said  lands  and  hereditaments  at  W.  until  his  death,  and  he  died  without  revoking 
or  altering  his  will,  leaving  his  godson,  G.  H.  A.,  an  infant  of  the  age  of  twelve 
years  :  Held,  that  G.  H.  A.,  on  the  decease  of  the  testator,  took  an  estate  in  fee- 
simple  in  the  lands  and  hereditaments  at  W.,  subject  to  be  devested  in  the  event 
of  his  dying  under  twenty-one  and  without  issue* — Phippt  v.  Aher$,  [in  the 
House  of  Lords]  5  Scott,  N.  R.  955. 

3.  (To  executor — Power  of  sale  under.)  A  testator,  after  directing  all  his  just 
debts  to  be  paid,  and  bequeathing  certain  personal  estate  to  his  wife  for  life,  de- 
vised afreetM»ld  house  to  her  '*  for  her  natural  life,  with  liberty  to  sell  it  in  case  a 
good  offer  is  made,  and  invest  the  proceeds  of  it  in  the  5/.  per  cent,  stock,  for  her 
benefit  during  her  life.*'  And  in  a  subsequent  part  of  the  will  he  desired  that, 
'*  at  the  death  of  his  wife,  the  residue  of  his  estate  might  then  be  collected,  in- 
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eluding  the  proceeds  of  tlie  house  and  lot,  if  not  previously  sold,  to  be  then  dis- 
posed of  to  good  advantage,  to  be  divided  as  follows/'  &c.  He  appointed  his 
wife,  the  plaintiff,  and  one  R.  C,  to  be  executrix  and  executors  of  his  will.  The 
plaintiff  and  the  widow  proved  the  will.  R.  C,  the  other  executor,  died  in  the 
lifetime  Of  the  widow.  After  the  death  of  the  widow,  the  plaintiff,  the  surviving 
executor,  entered  into  a  contract  with  tlie  defendant  for  the  sale  of  the  house  : 
Held,  that,  whether  there  were  or  were  not  debts  unpaid,  and  whether  it  was  or 
was  not  uncertain  whether  any  debts  remained  unpaid,  the  plaintiff  had  a  power 
to  sell  and  convey  the  house  in  fee-simple. 

Q,u(tve,  whether  the  widow  could  have  sold  the  house  in  her  lifetime,  without 
the  concurrence  of  the  executors. — Forbes  v.  Peacock,  11  M.  &  W.  630. 

DISTRESS. 

1 .  (  What  goods  distrainable—  Pleading,)  Materials  in  a  manufacturer's  house  for 
the  purpose  of  his  trade  are  not  distrainable  for  rent. 

And  where,  in  trover  for  silk,  the  defendant  justified  taking  it  on  the  premises 
of  C.  as  a  distress  for  rent  due  from  C,  and  the  plaintiff  replied  that,  before  and 
at  the  time,  &c.,  he  carried  on  the  business  of  a  silk  manufacturer,  and  C.  carried 
on  the  business  of  a  silk  weaver  on  the  said  premises,  and  that  plaintiff,  shortly 
before,  &c.,  did,  in  the  way  of  his  said  trade  and  business,  employ  the  said  C.  in 
the  way  of  his  said  business  and  calling  as  his  workman,  for  certain  wages  in 
that  behalf,  to  weave  and  manufacture  into  velvet,  on  the  said  premises,  certain 
silk  of  the  plaintiff  (which  was  the  subject  of  the  distress) :  Held,  on  general  de- 
murrer, that  the  silk  was  sufficiently  shown  to  have  been  on  C/s  premises  for  the 
purpose  of  C.^s  trade,  and  therefore  exempt  from  distress. — Gibson  v.  Ireson,  3 
Q.  B.  39. 

2.  (For  rentf  what  entry  justified  under — Pleaditig.)  In  trespass  for  breaking  the 
outer  door,  and  entering  the  plaintiff's  dwelling  house,  and  seizing  his  goods,  the 
defendant  may  give  in  evidence,  under  a  plea  of  not  guilty  by  statute,  that  he  had 
entered  under  a  warrant  of  distress  for  rent,  and  was  forcibly  turned  out  of  pos- 
session, and  thereupon  broke  the  door  and  entered,  in  order  to  seize  the  goods. — 
Etigleton  v.  Gutteridge,  1 1  M .  &  W.  465 ;  2  D.  P.  C.  (N.  S.)  1053. 

EJECTMENT. 

!•  (Intitling  declaration,)  An  error  in  the  title  of  a  declaration  in  ejectment,  such 
as  intitling  it  of  a  term  not  yet  arrived,  will  not  disentitle  the  lessor  of  the  plain- 
tiff to  a  rule  for  judgment,  even  though  the  notice  has  no  date. — Doe  d.  Wood- 
roffe  V.  Roe,  5  Scott,  N.  R.  800. 

2.  (Distributing  verdict  in — Irregularity  injury  process,  consequences  of ,)    Where  * 
a  defendant  in  ejectment  has  entered  into  the  ordinary  general  consent-iule,  the 
verdict  is  general,  and  the  defendant  is  not  entitled  to  have  it  entered  for  him  as 
to  any  part  of  the  premises  to  which  the  lessor  of  the  plaintiff  fails  to  prove  a  title. 
(2  C.  M.  &  R.  281 ;  4  N.  &  M.  42.) 

In  ejectment,  the  cause  was  misdescribed  in  the  venire  and  distringas  juratores, 
as  being  "  between  Sir  S.  D.  Knight"  (the  lessor  of  the  plaintiff,)  instead  of 
''John  Doe  on  the  demise  of,"  &c.  "and  A.  R.  defendant."  The  objection 
was  taken  at  Nisi  Prius,  before  the  jury  were  sworn,  and  overruled  :  Held,  no 
ground  for  granting  a  new  trial.  (9  M.  &  W.  685.)— -Doe  d.  Davenport  v.  Wiodes, 
11M.&W.600; 

3.  (Service.)  Service  of  a  declararion  and  notice  in  ejectment  on  a  clerk  of  the 
tenant  (an  attorney)  w)io,  in  his  absencej  accepted  service  thereof  for  him :  Held, 
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sufficient. — Doe'A.  Gowar  v.  i?oe,  6  Scott,  N.  U.41,  S.  C.  \  nom.  DO0  d.  Botrer 
V.  Roe,  2  D.  P.  C.  (N.  S.)  923. 

4.  (Amending  dale  of  demise.)  A  judge  at  nisi  prius  may,  under  3  &c  4  Will.  4, 
c.  42,  s.  23,  amend  a  declaration  in  ejectment  by  aUeriog  the  date  of  the  demise  ; 
and  that  whether  the  day  laid  in  the  declaration  ia  a  wrong  or  an  impossible  day. 
(3  Man.  &  G.  229.)-.Dae  d.  Simpson  v.  Hail,  3  D.  P.  C.  (N.  S.)  49. 

5.  (Service.)  Where  the  tenant  in  possession  had  quitted  the  premises  and  could 
not  be  found,  and  it  was  believed  was  gone  to  America ;  and  service  of  the 
declaration  and  notice  was  effected  on  the  premises,  upon  a  person  who  appeared 
to  be  employed  as  agent  to  see  that  the  house  was  kept  in  repair,  and  by  sticking 
copies  on  the  door  :  the  Court  granted  a  rule  nisi  for  judgment  against  the  casual 
ejector,  to  be  served  in  the  same  manner.  (  I  T).  P.  C.  456  ;  3  M.  &  W.  ^79.) 
—Doe  d.  Tabay  \.Roe,  3  D.  P.  C.  (N.  S.)  118. 

6.  (Same,)  Where  the  service  was  upon  a  servant  on  the  premises,  and  the  day 
after  the  commencement  of  term  the  tenant,  having  the  declaration  and  notice  in 
his  hands,  agreed  that  it  should  be  good  service,  the  Court  granted  a  rule  nisi  for 
judgment.— Doe  d.  Middleton  v.  Roe»  3  D.  P.  C.  (N.S.)  149. 

7.  (Protf  necessary  under  4  Geo.  2,  c.  28.)  On  the  trial  of  an  ejectment  brought 
under  the  4  Geo.  2,  c.  28,  s.  2,  it  is  essential  that  the  lessor  of  the  plaintiff  prove 
the  fact  and  the  date  of  the  service  of  the  declaration  in  ejectment. — Doe  d.  Goooh 
V.  Knowles,  3  D.  P.  C.  (N.  S.)  198. 

ESTOPPEL.  . 

(To  deny  interest  entitling  the  party  to  grant  a  power  of  distress-^  Construction  of 
deed — Leap  year.)  Replevin  :  Avowry  because  plaintiff  owed  defendant  800^., 
and  afterwards,  by  indenture  of  the  29th  of  August,  1832,  between  them,  plain- 
tiff covenanted  to  pay  the  800/.  with  interest,  <'ou  the  29th  February  next  en- 
suing," and  granted  that  as  often  as  the  interest  should  be  in  arrear,  defendant 
might  distrain  on  the  land  in  question,  and  certain  interest  was  in  arrear.  Plain- 
tiff set  out  the  deed  on  oyer,  by  which  it  appeared  that  defendant,  under  a  power 
recited  therein,  appointed  that  the  premises  should  be  to  liis  own  use  for  ever, 
subject  to  a  proviso,  that,  if  the  plaintiff  should  pay  (he  800/.  with  interest,  on 
the  29th  February  then  next  ensuing,  defendant  would  convey  as  plaintiff  should 
diiect.  Covenants,  that  after  default  in  payment,  defendant  might  enter  and  take 
the  rents  and  profits  to  his  own  use,  and  that  until  default  plaintiff  might  hold  and 
enjoy.  Then  followed  the  distress  clause  stated  in  the  avowry.  The  plaintiff 
then  pleaded  that,  at  the  time  of  making  tlie  indenture,  he  had  no  estate  in  the 
premises,  to  enable  him  to  grant  the  said  power  of  distress :  Held,  on  special 
demurrer,  that  the  plea  was  bad,  as  it  appeared  that  the  plaintiff  had  granted  a 
licence  to  distrain,  and  that  he  could  not  object  that  he  had  no  estate. 

2.  The  indenture  having  been  made  on  the  29th  August,  1832  (being  leap  ~ 
year),  the  words  29th  February,  then  next  ensuing,  were  construed  to  mean  the 
29th  February  in  the  next  leap  yc^r.— Chapman  v.  Beecham,  3  G.  &  D.  71. 

EVIDENCE. 

1.  (Admissibility  of  declaratiwi  of  third  party.)  In  an  action  for  assault  and  false 
imprisonment,  defendant  justified  arresting  plaintiff  on  a  charge  of  having  forged 
the  acceptance  of  one  D.  to  a  bill  of  exchange.  At  the  trial,  a  witness  called  for 
the  plaintiff  stated  that  plaintiff  and  defendant  went  with  him  to  D.'s  on  the  day 
following  D.'s  refusal  to  pay  the  bill ;  that  the  defendant  in  the  plaintiff's  pre- 
sence reminded  D.  that  he  had  on  the  preceding  day  charged  the  plaintiff  with 
VOL.  XXXI.  NO.  LXItl.  M 
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forgery,  in  a  conversation  with  the  person  by  whom  the  bill  was  presented ;  and 
that  on  that  occasion  D.  neither  admitted  nor  denied  that  such  conversation  had 
taken  place.  A  witness  called  for  the  defendant,  to  prove  the  dishonour  of  the 
bill,  stated  that  he  accompanied  the  defendant  to  D.,  who  refused  to  pay  the  bill ; 
and  the  witness  was  then  asked  what  D.  said  at  the  time  of  such  refusal ;  to  which 
he  answered  that  D.,  in  effect,  said  that  the  acceptance  was  forged  by  the  plaintiff : 
Held,  that  this  question  and  answer  were  properly  received  in  evidence. — Perkins 
V.  Vaughan,  5  Scott,  N.  R,  881. 

2.  (As  to  sufficiency  of  stamp,  to  be  decided  by  the  judge,)  Where  the  admissibility 
of  a  bill  of  exchange,  purporting  to  be  a  foreign  bill,  and  stamped  accordingly, 
was  objected  to  on  the  ground  that,  though  it  purported  to  be  drawn  abroad,  it 
was  in  fact  an  inland  bill,  drawn  in  London,  and  evidence  was  offered  to  prove 
that  fact :  Held,  that  the  judge  ought  to  have  received  the  evidence  in  that  state 
of  the  cause,  and  decided  upon  the  admissibility  of  the  instrument,  and  not  to 
have  received  the  evidence  afterwards,  as  part  of  the  defendant's  casey  and  sub- 
mitted it tothe  jury.— Bart/e((  v.  Smith,  11  M.&  W.  483. 

3.  (Secondary  evidence — Search  for  attesting  witness.)  In  an  action  on  an  attested 
agreement,  it  was  proved  that  the  attesting  witness,  some  months  ago,  had  been 
seen  to  embark  on  board  a  vessel  bound  for  America ;  that  a  letter  had  since  been 
received  from  him,  and  marked  by  him  **  ship-letter  -,"  and  that  he  had  not  since 
been  seen  at  a  lodge  of  Odd  Fellows  to  which  he  belonged  :  Held,  sufficient  to 
let  in  secondary  evidence. — Davidson  v.  Carr,  2  D.  P.  C.  (N.S.)  1034. 

And  see  Sheriffs,  2. 
EXECUTION. 

1.  (On  allocatur  for  costs.)  Where  an  application  to  a  judge  to  set  aside  an  exe- 
cution is  ordered  to  be  referred  to  the  master,  the  costs  of  the  reference  to  be  in 
his  discretion,  and  the  judge's  order  has  been  made  a  rule  of  Court,  it  is  not 
necessary  to  apply  to  the  Court  for  leave  to  issue  execution  on  the  master's  allo- 
catur as  to  such  costs. —  Watson  v.  Halcombe,  4  M.  &  G.  136. 

2.  (Onjudge^s  certificate  under  1  Will.  4,  c.  7 — Successive  writsJ)  On  the  trial  of 
an  action  of  trespass,  the  jury  found  for  the  plaintiff,  with  321.  damages,  and  the 
judge  granted  a  certificate,  under  1  Will.  4,  c.  7,  s.  2,  for  speedy  execution. 
The  plaintiff  taxed  his  costs,  and  issued  a  ca.  sa.  indorsed  to  levy  the  damages 
only,  and  not  the  costs;  upon  which  the  defendant  was  arrested,  and  having 
paid  the  amount  of  the  damages,  was  discharged :  Held,  that  the  plaintiff  was 
precluded  by  such  arrest  from  issuing  a  second  writ  for  the  costs,  which  might 
have  been  included  iu  the  first  'wr'iU— Smith  v.  Dickensoti,  3  D.  P.  C.  (N.  S.) 
155. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  (What  executors  mtist  sue,)  One  of  several  executors  who  has  renounced  pro- 
bate must  still  join  in  an  action  for  a  debt  due  to  the  testator.— Creswtcfc  v. 
Woodhead,  5  Scott,  N.  R.  778. 

2.  (Retrospective  title  of  administrator.)  Trespass  de  bonis  asportatis  is  maintain- 
able by  an  administrator  for  a  trespass  committed  on  the  goods  of  the  intestate, 
after  his  death  and  before  administration  granted.  (Com.  Dig.  Administration,  (B. 
10) ;  Styles, 341  j  Roll.  Abr.  Trespass,  (J.)  pi.  2.)— Thorpe  v.  Smallwood,  3  D. 
P.O.  (N.S.)  24. 

And  see  Devise,  3. 
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FINES  AND  RECOVERIES  ACT. 

(Conveyance  by  married  woman,)  Form  of  rule  to  dispense  with  the  concurrence 
of  the  husband  in  the  disposition  bj^a  feme  covert  of  her  separate  property  under 
3  &  4  Will.  4,  c.  74,  s.  91. —Ea?  parte  Duffiil,  6  Scott,  N.  R.  30. 

FRAUDS,  STATUTE  OF. 

(Memorandum  within  <.  17.;     An  order  for  goods,  "  on  moderate  terms,"  is  a 

sufficient  memorandum  withjn  the  17th  section  of  the  Statute  of  Frauds.    (5  B. 

&  C.  583 ;  10  Bing.  4S2. )—A8hcroft  v.  Morrin,  4  Man.  &  G.  460. 

FRAUDULENT  REPRESENTATION. 

(Action  for,  when  maintainable,)  If  a  party  makes  an  untrue  representation  to 
another  for  a  fraudulent  purpose,  with  the  intent  to  induce  the  latter  to  do  an  act 
which  he  afterwards  does  to  his  prejudice,  an  action  on  the  case  for  deceit  lies, 
and  it  is  not  necessary  to  show  also  that  the  defendant  knew  the  representation  to 
be  untrue. — Taylor  v,  Ashton,  11  M.  &  W.  401. 

GAMING. 

Where  a  person  loses  money  by  gaming,  to  the  amount  of  102.  and  more,  and  pays 

it  by  a  cheque  on  a  banker,  which  is  cashed  by  the  banker  on  a  subsequent  day 
^  and  in  a  different  parish ;  the  offence  prohibited  by  the  9  Ann.  c.  14,  s.  2,  is 

committed  at  the  place  where  the  money  is  lost  and  won,  and  not  at  that  where 

the  cheque  is  cashed,  and  therefore  an  action  under  that  section  by  a  common 

informer,  for  the  sum  lost  and  the  treble  value,  is  properly  brought  on  behalf  of 

the  poor  of  the  parish  in  which  the  play  took  place. 

Such  a  transaction  is  substantially  a  gaming  for  ready  money,  and  not  a  gaming 

on  credit. 

Semble,  however,  that  the  9  Ann.  c.  14,  s.  2,  is  not  confined  to  a  gaming  for 

ready  money  only. — Smith  v.  Bond,  11  M.  &  W.  649. 

GRANT  FROM  THE  CROWN. 

(When  avoided  by  misdescription  of  the  subject-matter,)  By  indenture  of  February, 
1533-4,  under  the  conventional  seal  of  the  monastery  of  St.  Peter  at  Westminster, 
the  manor  of  Allfarthing  was  demised  to  S.  Cromwell  for  sixty  years,  from  the 
feast  of  St.  Mi^chael  then  next  ensuing.  By  letters  patent  of  the  26th  July, 
1570,  Queen  Elizabeth  granted  the  same  manor  to  E.  Snowe  for  thirty-one  years 
from  the  expiration,  surrender,  &c.  of  the  demise  to  Cromwell,  reserving  a  rent 
of  26/.  13s.  id.  By  letters  patent  of  the  12th  April,  1594,  Queen  Elizabeth 
granted  the  same  manor  to  John  Bowyer  for  twenty-one  years,  from  the  expira- 
tion, surrender,  &c.  of  the  grant  to  E.  Snowe,  reserving  the  same  yearly  rent  of 
26/.  13s.  4</.  By  indenture  of  the  16th  June,  1624,  King  James  I.  demised 
the  manor  to  Holrent  and  others  (in  trust)  for  ninety-nine  years,  from  the  feast 
of  St.  Michael  then  last  past ;  in  this  indenture  the  manor  is  described  to  be  of 
the  yearly  rent  (beyond  reprizes)  of  25/.  3s.  3d.,  and  to  have  been  parcel  of  the 
possessions  of  the  late  monastery  of  Westminster,  and  afterwards  annexed  to  the 
honor  of  Hampton  Court.  By  indenture  of  8th  March,  1625-6,  the  trustees  demised 
the  manor  to  E.  Porter  for  thirty-one  years,  from  the  feast  of  St.  Michael,  1626, 
or  from  the  end,  surrender,  &c.  of  the  term  then  existing,  reserving  the  ancient 
yearly  rent  or  sum  of  26/.  13s.  id.  By  indenture  of  the  29th  March,  1628,  the 
trustees,  by  the  direction  of  Charies  I.,  assigned  to  E.  Porter  the  whole  of  their 
interest  in  the  term  of  ninety-nine  years,  at  and  under  the  yearly  rent  of 
26/.  13«.  4d.,  until  the  expiration  of  the  existing  leases,  that  is,  until  the  year 

m2 
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1677,  and  from  that  until  the  determinatioD  of  the  said  tenn  of  ninety-nine  years, 
at  and  under  the  yearly  rent  of  40/. 

By  letters  patent  of  the  2ud  July,  1628,  King  Charles  I.  confirmed  the  leases 
so  granted  to  £.  Porter,  and.  in  consideration  of  300/.  by  him  paid,  granted  the 
reversion  of  the  manor,  after  the  determination  of  the  ninety-nine  years'  term,  to 
T.  Porter  in  fee ;— "  to  be  held  of  the  said  king,  his  heirs  and  successors,  as  of 
his  said  majesty's  honor  of  Hampton  Court  by  knight's  service  (that  is  to  say), 
by  service  of  half  a  knight's  fee,  and  without  any  rent  or  other  thing  to  be  ren- 
dered to  the  said  king,  his  heirs  and  successors,  during,  the  residue  of  the  said 
term  of  ninety-nine  years ;  and  after  that  term  is  finished,  rendering  annually  to 
the  said  king,  his  heirs  and  successors,  out  of  and  for  the  aforesaid  demise  or 
manor  of  Allfarthing,  and  other  the  premises  thereby  granted,  40/.,  into  the  hands 
of  the  bailiffs  or  receivers  of  the  premises  for  the  time  being,  or  into  the  receipt 
of  the  exchequer  of  the  said  king,  his  heirs  or  successors,  at  the  feast  of  St. 
Michael  the  Archangel,  and  the  Annunciation  of  the  Blessed  Virgin  Mary,  by 
equal  portions  to  be  paid  for  ever,"  with  power  of  distress. 

By  letters  patent  of  the  3rd  February,  1664,  King  Chailes  II.  granted  to  the 
£ail  of  Sandwich  in  tail  male,  amongst  other  things—"  all  that  yearly  rent  of 
26/.  135.  4</.,  by  certain  letters  patent  of  our  said  father,  under  his  great  seal  of 
England,  bearing  date  the  2nd  day  of  July,  in  the  fourth  year  of  his  reign  (1628), 
to  T.  Porter  made,  to  our  said  father,  his  heirs  and  successors,  issuing  or  reserved, 
or  mentioned  to  be  reserved,  out  of  or  for  all  that  lordship  or  manor  of  Allfarthing, 
in  &c.,  with  all  its  rights,  members  and  appurtenances,  and.  out  of  all  other  latidsr 
tenements,  rents,  and  hereditaments  whatsoever,  and  every  pfirt  thereof,  clftkge- 
able  with  the  said  annual  renter  fee-farm  of  26/.  13s.  4ff;,  by  the  aforesaid  inters 
patent  of  our  said  late  father  above  mentioned,  to  the  same  T.  Porter,  bis  heirs 
and  assigns  for  ever  granted  or  mentioned  to  be  granted,  or  out  of  at  for  any  of 
the  premises  alone  or  together  with  any  lands,  tenements,  rents,  and  hei^tt^meats 
in  the  letters  patent  above  mentioned  contained." 

No  rent  of  40/.  had  ever  been  put  in  charge  by  the  crown  in  respect  of  the  said 
manor,  nor  had  any  rent  of  40/.  ever  been  paid  to  or  demanded  b^  the  'Barl  of 
Sandwich,  either  duritTg  the  term  of  ninety-nine  years  or  since  the  explfatioa 
thereof.  A  n  annual  rent  of  26/.  13s.  4</.,  issuing  out  of  the  manor  of  AUfarttring, 
had  been  paid  by  the  Eails  of  Sandwich  for  many  years  past,  by  half-yeairly  pay- 
ments, at  Lady-day  and  Michaelmas,  old  style.  There  was  no  evidence  to  Sshow 
when  the  Earh  of  Sandwich  commenced  the  receipt  of  such  rent  of  26/.  13j,,4</. 
The  rental  and  steward's  books  of  the  Sandwich  family  of  an  earlier  date  than  179B 
'were  destroyed  by  an  accidental  fire.  The  earliest  in  existence  was  in  that  yeafj 
In  it  the  rent  of  26/.  135.  Ad,  was  stated  to  have  been  received,  and  the  6ame  renft 
had  been  paid  to  the  Earls  of  Sandwich  from  that  time  down  to  the  llth  Oc- 
tober, 1837. 

In  a  conveyance  of  the  manor  in  1723  fram  John  Porter  to  the  Sutton  family, 
the  covenant  against  incumbrances  contained  an  express  exception  "of  a  fee- 
farm  rent  of  40/.  payable  to  the  crown  in  respect  of  the  said  manor." 

Upon  a  case  stated  for  the  opinion  of  the  Court,  with  liberty  to  them  to.drtiw 
any  infftj-ences  they  deemed  fit,  as  if  the  case  were  tried  by  a  jury  :  Held,  Flht, 
that  there  being  no  period  to  which,  upon  the  facts  stated  in  the  case,"aj*ry 
could  reasonably  assign  the  commencement  of  the  rent,  26/.  13s.  4(?.,  other  than 
the  year  at  which  it  would  become  payable  to  the  Sandwich  family  under  the 
grant  of  CharleS  II.,  the  inference  was  that  it  had  been  paid  from  that  time. 
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Secondly t  that  the  owners  of  the  manor  at  all  times  had  notice  of  the  existence 
of  an  annual  rent  reserved  out  of  the  same  manor  to  the  crown. 

Thirdly,  that  the  misdescription  in  the  grant  of  Charles  II.  to  the  Earl  of 
Sandwich,  as  to  the  amount  of  annual  rent  and  the  crown's  interest  therein,  was 
not  of  such  a  nature  as  to  invalidate  the  grant. 

The  cases  in  which  the  king's  grant  has  been  held  to  be  avoided  by  reason  of 
any  misdescription  or  mistake  therein,  appear  to  fall  within  one  of  three  classes. 
Firstf  where  the  king  has  by  his  grant  professed  to  give  a  greater  estate  than  he 
has  in  the  subject-matter  of  the  grant.  Secondly ^  where  he  has  already  granted  the 
same  estate,  or  part  of  the  same  estate,  to  another.  Thirdly,  where  he  has  been 
deceived  in  the  consideration  expressed  in  his  grant ;  as  where  the  consideration 
has  been  untruly  stated,  or  the  subject  of  the  grant  is  recited  to  be  of  less  value 
than  it  really  is,  or  where  the  king  recites  a  former  grant  of  an  ojfice  for  life,  and 
a  surrender,  and  then  grants  the  same  office  for  life,  or  the  office  had  not  been 
surrendered. — Gledstanes  v.  The  Earl  of  Sandwich,  5  Scott,  N.  R.  689. 

GUARANTEE. 

1.  (Variance.)  A  declaration  on  a  written  guarantee  omitted,  in  the  description 
of  the  contract,  the  following  clauses .  — "  This  guarantee  is  only  to  extend  to 
secure  moneys  becoming  due  in  respect  of  dealings  up  to  and  inclusive  of  the  day 
of  the  receipt  by  &c.  [the  plaintiff]  of  a  written  notice  from  me  to  discontinue 
this  guarantee :"  Held  no  variance.— Jonej  v.  Clarke,  3  Q.  B.  194. 

2.  (Consideration — Interested  witness,)  A  declaration  by  A.  against  B.,  upon  a 
guarantee,  is  supported  by  proof  of  a  document  drawn  up  in  the  plural  number, 
and  concluding,  **  as  witness  our  hands,"  signed  by  B.  alone.  The  declaration 
stated  the  consideration  to  be  that  A.  "  would  then  engage"  C.  as  a  traveller, 
and  averred  that  A,  "  did  then  engage  C. :"  it  was  proved  that  A.  had  previously 
employed  him  in  that  capacity  on  one  occasion  :  Held,  that  this  proof  was  suffi- 
cient. 

Qu<ere,  whether  A.  (before  6  &  7  Vict.  c.  85)  was  an  admissible  witness  on 
behalf  of  B.,  to  prove  that  he  had  paid  over  money  to  C.  on  account  of  B. — 
Norton  v.  Powell,  4  Man.  &  G.  42. 

3.  (Construction  of.)  **  I  hereby  guarantee  Mr.  J.  J.'s  account  with  you  for  wine& 
and  spirits  to  the  amount  of  100/. :"  Held,  a  guarantee  for  an  existing  account, 
and  not  for  a  future  supply.— -i4//nu«  v.  Ashenden,  6  Scott,  N.  R.  127. 

HABEAS  CORPUS.    See  Prisoner,  1. 

HIGHWAY. 

1.  (Liability  for  encroachment  on,)  The  Manchester  and  Leeds  Railway  Company 
were  empowered  by  statute  to  divert  the  course  of  roads,  raise  and  sink  or  deepen 
them.  By  a  separate  section  it  was  enacted,  that  where,  in  exercise  of  their 
powers,  it  should  be  found  necessary  to  raise,  sink,  &c.  a  road,  so  as  to  make  it 
impassable  or  inconvenient,  they  should,  before  any  such  act,  cause  a  sufficient 
road  to  be  set  out  as  convenient  as  the  road  cut  through,  or  as  near  thereto  as 
might  be.  The  Company  having  encroached  on  an  old  road  without  making  a 
new  one :  Held,  that  they  were  indictable  for  a  nuisance,  and  that  it  was  no 
answer  to  that  indictment  that  the  state  of  the  earth  rendered  it  impracticable  to 
make  a  new  road.— Re^.  v.  Scott,  2  G.  &  D.  729. 

2.  (Indictment  for  non-repair  of— Costs.)  Where  an  indictment  against  a  parish 
for  non-repair  of  highway,  under  the  stat.  5  &  6  Will.  4,  c.  50,  is  removed  by 
certiorari  by  the  prosecutor  in  the  Queen's  Bench,  and  is  tried  at  Nisi  Prius,  the 
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judge  at  Nisi  Frius  may,  under  the  nioety-eiglith  section,  certify  that  the  defence 
was  frivolous,  and  order  that  the  defendant  pay  costs  to  the  prosecutor.  (2  East, 
4]3;  2  M.  &  Roh.  137 ;  7  D.  P.  C.  693.) 

In  such  a  case  the  judge  may  also  certify,  under  stat.  6  Geo.  4,  c.  50,  s.  37, 
for  the  costs  of  a  special  jury.  ( I  £sp.  226.) — Reg*  v.  InhahitanU  of  Pembridge, 
3  G.  &  D.  5. 

HUNDRED. 

(Action  againttf  under  7^8  Geo.  4,  c.  31 — Liability  of  borough  as  part  of,}  The 
7  &  8  Geo.  4,  c.  31,  s.  2,  renders  the  hundred  in  which  the  offence  of  felonious 
demolition  by  a  riotous  mob  is  committed,  liable  to  make  compensation  to  the 
injured  party.  By  s.  7,  the  required  sum  or  sums  of  money  are  to  be  raised  upon 
the  hundred  against  which  such  action  shall  have  been  brought,  over  and  above 
the  general  rate  to  be  paid  by  such  hundred  in  common  with  the  rest  of  the 
county.  S.  12  provides  for  cases  where  the  offence  is  committed  in  a  place  which 
does  not  contribute  to  the  county  rate  at  all,  or  contributes  thereto,  but  not  as 
being  part  of  any  hundred.  By  the  5  &  6  Will.  4,  c.  76,  s.  112,  boroughs  to 
which  courts  of  sessions  of  the  peace  are  given  are  not  to  contribute  at  all  to  the 
county  rate,  except  as  thereinafter  provided.  By  s.  113,  boroughs  are  to  pay  the 
expenses  of  prosecutions  at  the  assizes  for  offences  within  the  borough ;  and  by 
s.  117,  they  are  also  to  pay  a  proportion  of  other  county  expenses. 

In  an  action  against  the  hundred  of  Salford,  to  recover  compensation  for  injury 
done  by  a  riotous  mob  to  premises  within  the  borough  of  Manchester,  which 
formed  part  of  the  hundred  of  Salford :  Held,  that  the  action  was  properly  brought 
against  the  hundred,  and  that  the  borough  was  liable  as  part  of  the  hundred, 
although  it  came  -within  the  provisions  of  the  5  &  6  Will.  4,  c.  76,  s.  112. — 
Birley  v.  Inhabitants  of  Sfilford,  11  M.  &  W.  391. 

HUSBAND  AND  WIFE.    See  Fines  and  Recoveriis  Act;  Wili.,  1. 

ILLEGAL  CONTRACT. 

The  declaration  stated,  that  the  defendant  below  signed  a  memorandum  in  writing, 
whereby  he  agreed  with  the  plaintiff  (amongst  other  things)  to  pay  him  a  certain 
specified  sum  towards  the  liquidation  of  certain  debts,  in  consideration  of  plain- 
tiff's executing  a  certain  deed  of  separation,  and  agreeing  to  pay  the  said  debts 
in  full ;  that  the  plaintiff,  confiding  in  the  defendant's  agreement,  executed  the  said 
deed  of  separation,  that  is  to  say,  a  certain  deed  of  separation  between  the  plaintiff 
and  his  wife,  and  agreed  to  pay  the  debts  in  full,  &c. 

The  defendant  pleaded,  that  at  the  time  of  making  the  agreement,  the  plaintiff 
was  solely  liable  to  make  the  several  payments,  the  supposed  agreement  by  the 
plaintiff  to  pay  which  was  by  the  memorandum  stated  to  be  the  consideration  for 
the  defendant's  agreeing  as  was  alleged  to  be  in  the  said  memorandum  agreed  by 
him :  Held,  that  the  record  disclosed  no  illegality  of  consideration,  and  that  the 
plaintiff  was  entitled  to  recover. — Jones  v.  Waite  [in  the  House  of  Lords],  5  Scott, 
N.R.951. 

INDICTMENT. 

{Concurrent  indictments  against  the  same  defendant,)  Two  indictments  against  the 
same  defendant,  the  one  for  misdemeanor,  the  other  for  felony,  had  been  removed 
into  the  Court  of  Queen's  Bench.  The  Court  refused  to  quash  them  upon  an 
affidavit  stating  that  they  both  related  to  the  same  transaction.  (1  Leach«  538.) 
-^Reg.  V.  Stockley,  2  G.  &  D.  728. 

Aitd  see  Psiuubt*  1« 
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INFORMATION. 

{Amendment  of.)  A  rule,  on  the  part  of  the  Attorney-General,  to  amend  an  in- 
formation at  the  suit  of  the  crown,  is  absolute  in  the  first  instance. — AtUrrmif- 
General  v.  Ray,  11  M.  &  W,  464. 

And  see  Psnal  Action. 

INSOLVENT. 

1.  (^Payment  by,  when  avoided,)  Where  a  trader,  being  in  insolvent  circumstances, 
makes  a  voluntary  payment  to  a  creditor,  contemplating  at  the  time  either  the 
taking  the  benefit  of  the  Insolvent  Act,  or  his  being  made  a  bankrupt ;  if  he  after- 
wards petitions  for  rejief  under  the  Insolvent  Act,  the  assignees  under  his  insol- 
vency may  recover  back  the  money  so  paid ;  so,  if  he  afterwards  become  bank- 
rupt, the  assignees  in  bankruptcy  may  recover  it  back. — Ogden  v.  Stone,  11  M. 
&  W.  494. 

2.  {Fraudulent  conveyance  by,  may  be  defeated  by  assignee,)  A  conveyance  of 
lands,  which  is  fraudulent  and  void  against  the  creditors  of  the  conveying  party, 
within  the  13  Eliz.  c.  5,  is  void  also  as  against  his  assignee  on  his  insolvency, 
who  represents  the  creditors ;  and  the  assignee  may  recover  back  the  lands  in 
ejectment.— Do«  d.  Grimsby  v.  Ball,  11  M.  &  W.  531. 

3.  {Setting  aside  agreement  of — Summary  jurisdiction  over  attorney  in  a  cause  after 
his  client^s  death.)  Where,  after  judgment  obtained  in  an  action  between  one  H. 
and  P.,  a  rule  was  obtained,  calling  upon  the  plaintiff  and  his  attorney  to  show 
cause  why  he  or  his  attorney  should  not  refund  a  sum  of  money  paid  in  the  cause 
to  the  attorney,  and  it  appeared  that  the  plaintiff  had  died  since  the  commence- 
ment of  the  suit,  the  Court  nevertheless  held  that  the  attorney,  as  an  officer  of 
the  Court,  was  bound  to  answer  the  affidavit  on  which  the  rule  was  obtained. 

A  defendant  having  been  taken  in  execution  in  1836,  remained  in  custody  till 
January,  1843,  when  proceedings  were  instituted  against  him  in  the  Insolvent 
Court.  The  debt  was  61 1. 14s. ,  but  interest  was  claimed  from  the  time  of  entering 
up  judgment  in  1835,  making  the  whole  claim  85/.  By  an  agreement  between 
the  attorneys  for  both  parties,  it  was  arranged  that  80/.  should  be  paid  upon  the 
stay  of  proceedings  in  the  Insolvent  Court,  and  the  discharge  of  the  defendant  out 
of  custody.  The  Court  refused  to  set  the  agreement  aside,  the  defendant  having 
derived  advantage  from  the  agreement. — Haigh  v.  Jones,  3  D.  P.  C.  (N.  S.)  81. 
And  fee  Prisoner,  1,  2. 

INSURANCE.    See  Pleaoing,  8. 

INTERPLEADER  ACT. 

(Application  to  take  money  out  of  Court  after  issue.)  Where  money  is  paid  into 
Court  to  abide  the  event  of  an  interpleader  issue,  the  application  by  the  successful 
party  to  obtain  the  money  out  of  Court  must  be  made  in  the  original  action,  not 
in  the  issue.— Lew  v.  Coyle,  2  D.  P.  C.  (N .  S.)  932. 

JOINT  STOCK  BANKING  COMPANY. 

(Activn  against  public  officer,  pleas  allowed  in.)  The  Court  refused  to  allow  a  de- 
fendant, who  was  sued  as  the  public  officer  of  a  banking  company,  to  plead,  in 
addition  to  pleas  of  fraud,  &c.,  a  plea  that  he  was  not  the  public  officer  at  the 
commencement  of  the  nmU—Needham  v.  Law,  11  M.  &  W.  400;  2  D.  P.  C* 
(N.  8.)  1027. 

JOINT  STOCK  COMPANY.    See  Partnership  j  Scire  Facias,  1, 2, 3, 4* 
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JURY. 

{Affidavit  of  statement  of  juror  as  to  misconduet  of  jury,)  The  Court  will  not  set 
aside  a  verdict  oq  the  ground  of  the  misconduct  of  a  jury,  upon  affidavit  of  a 
statement  made  by  one  j  uror  in  the  presence  of  his  fellows  in  open  Court,  imme- 
diately after  the  delivery  of  the  verdict,  and  not  denied  by  any  of  them,  that,  the 
jury  being  equally  divided,  the  verdict  was  determined  by  lot,  (4  M.  &  W. 
721.) 

And  see  Ejectment,  2. 

LANDLORD  AND  TENANT. 

]»  (Proof  of  demise — Several  pleas,)  The  lessor  of  a  term  of  years  created  by 
writing  not  under  seal,  containing  a  particular  contract  of  tenancy,  conveying  the 
freehold  to  the  plaintiff,  the  defendant  afterwards,  and  during  the  term,  paid  rent 
to  the  plaintiff,  and  otherwise  admitted  him  to  be  his  landlord  on  the  terms,  of  the 
original  demise.  In  an  action  of  assumpsit,  the  plaintiff  declared  as  on  an  original 
demise  by  him  to  the  defendant  on  the  terms  on  which  the  defendant  first  became 
lessee,  and  the  defendant  traversed  that  be  held  of  the  plaintiff  on  those  terms. 

Held,  tliough  the  term  of  years  first  created  was  still  unexpired,  that  there  was 
on  this  issue  evidence  for  the  jury  in  support  of  the  demise  stated  in  the  declara- 
tion, and  that  on  their  verdict  of  such  a  demise,  the  plaintiff  had  a  right  of  action 
for  the  non-observance  of  such  particular  contract  of  tenancy. 

Q,u<Ere,  whether  the  plaintifi'  could  have  recovere<l  if  the  defendant  had  pleaded 
non-assumpsit.  The  defendant  had  formerly  pleaded  non-assumpsit  .as  well  as 
non-tenuit.  A  judge  at  chambers  had  ordered  one  of  these  pleas  to  be  struck 
out,  giving  the  defendant  the  election  to  retain  either  of  them. 

Semble,  both  pleas  ought  to  have  been  allowed,  but  the  Court  refused  on  that 
ground  to  grant  a  new  trial  with  liberty  to  plead  de  novo,  the  defendalnt  having 
retained  non-tenuit  instead  of  non-assumpsit,  which  would  have  raised  the  in- 
tended defence. — Bvydges  v.  Leiois,  2  G.  &  D.  763. 

2.  {Tenancy  at  will,  how  created,)  ^In  1816,  A.  let  B.  into  possession  of  lands 
under  an  agreement  for  purchase,  which  was  never  completed.  B.  continued  in 
possession  till  his  death  in  1822  without  having  paid  rent.  He  devised  all  his 
real  estate  to  C,  his  widow,  who  entered  into  possession  of  the  premises.  Rent 
was  demanded  of  her  in  1827,  which  she  promised  to  payj  but  did  not. 

In  ejectment  for  the  premises  brought  in  1842  by  parliies  claiming  under  A., 
it  was  left  to  the  jury  to  say  whether  a  tenancy  at  will  had  been  created  between 
A.  and  C,  the  action  being  otherwise  barred  by  3  &  4  Will.  4,  c.  27,  s.  7 :  Held, 
a  proper  direction. — Doe  d.  Stanway  v.  Rock,  4  Man.  &  G.  30. 

LEASE.    SeeSTAMt,  1. 

LIMITATION  ACT. 

Copyhold,  lands  were  surrendered  in  1798  to  husband  and  wife  for  both  their  lives* 
with  remainder  to  the  heirs  of  the  husband.  In  1805  the  husband  absconded 
and  went  abroad,  and  was  never  afterwards  heard  of.  In  1807  a  cnmmission 
of  bankruptcy  issued  against  him,  and  the  usual  assignmcfnt  of  his  estate  was 
made  by  the  commissioners  to  his  assignee.  The  wife  occupied  Ifce  eopyhold 
estate  until  her  death  in  1841,  whereupon  the  assignee  was  admitted  :  Held,  that 
an  ejectment  by  the  assignee,  brought  after  her  death,  was  in  time,  for  that  the 
husband's  reversion  in  fee  was  a  future  estate,  within  the  meaning  of  the  3  &  4 
Will.  4.  c.  27,  s.  3.— Dog  d.  Johnson  v.  liversedge,  11  M.  &  W.  617. 

LIMITATIONS.  STATUTE  OF. 

1.  (Part  payment,)    Part  payment  after  action  brought  will  not  take  a  debt  out  of 
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the  Statute  of  Limitations.    (2  Bult.  1099  ^  3  B.  &  Aid.  51 1 ;  6  B.  &  C.  603.) 
Baieman  v,  Bijidar,  2  G.  &  D.  790. 

2.  (  Part  paytmeni  by  partner,)  A  payment  made  by  one  partner  after  the  dissolu- 
tion  of  Ihe  partnership  on  account  of  a  partnership  debt,  and  aftejf  six  years  haYC 
elapsed  witfaotit  any  acknowledgment  of  the  debt,  is  sufficient  to  take  the  case 
out  of '  the  operation  of  the  Stiitute  of  Limitations  as  against  the  other  partner, 
though  the  jury  find  that  the  payment  was  fraudulently  made  against  his'consent, 
and  in  concert  with  the  creditor  to  revive  the  debt. — Goddard  v.  Ingram,  3  O.  & 
D.  46. 

3.  (Faral  admtuion  9f  pari  payment.)  In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note,  to  rebut  a  plea  of  the  Statute  of  Limitations,  the 
plaioiiiF  proved  tlie  faciof  ft  payment  on  account  of  the  note  within  six  years,  and 
he  6irth0r  proved  a  parot  admission  by  the  party  paying  that  he  made  this  pay- 

,,  ment.. 
• '  lieid>  that  Ihis  admission  was  rightly  received  in  evidence  to  corroborate  the 
difect  proof  :af .  the  fact  of  payment,  as  the  stat.  9  Geo.  4  merely  excludes  an 
whnowledgm^nt  <'  by  words  only:*    (2  C.  M.  &  R.  723 ;  3  Bing.  N.  C.  397.) 
BeviM  t;  GeOiing^  3  G.  &  D.  69. 

4.  Where  A.  has  an  account  against  B.,  some  of  the  items  of  which  are  more  than 
six  years  old,  and  B.  has  a  cross  account  against  A.,  and  they  meet  and  go  through 
both  accounts,  and  a  balance  is  struck  in  A.'s  favour,  this  amounts  to  an  agree- 

*-  ment'to  set  off  B/s  claim  against  the  earlier  items  of  A.'s,  out  of  which  arises  a 
'  n6w  tofisideration  for  the  payment  of  the  balance ;  and  takes  the  case  out  of  the 
operation  of  the  Statute  <^  Limitations* -^i4j/t&v  v.  JaiMt,  11  M.  &  W.  542. 

LUNATIC. 

(Order  for  maintenance  of  pauper  lunatic,)'  By  9  Geo.  4,  c.  40,  s.  41,  where  the 
place  of  settlement  of  a  lunatic  pauper  cannot  be  ascertained,  two  justices  may 
direct  him  to  be  conveyed  to  the  county  lunatic  asylum,  and  direct  the  charge  of 
his  removal  and  maintenance  to  be  paid  by  the  treasurer  of  the  county.  By  sect. 
42,  if  the  seltlement  has  not  been  ascertained  before  the  pauper's  removal  to  the 
,  asylum',  two  justices  may  ascertain  it  at  any  subsequent  time,  and  make  an  order 
upon  the  place  of  seltlement  for  repayment  of  the  charges  incurred  within  twelve 
months,  in  the  pauper's  removal  to  ahd  maintenbnce  at  the  asylum,  and  may 
also  provide  for  the  Expenses  of  his  fnlure  maintenance  there.  This  section  does 
not  say  to  whom  such  repayment  is  to  be  made. 

By  sect.  43,  in  all  c&aes  wherie  two  justices  are  empowered  to  make  an  order 
on  any  parish  for  the  paymeiit  of  a  weekly  sum  for  the  maintenance  of  pauper 
lunatics,  *'  it  shall  be  lawful  for  two  justices  of  the  county,  is  which  such  county 
lunatic  asylum  shall  be  situate,  to  make  such  order  on  the  overseer  or  overseers  of 
anypt^  c^nty  which  shall  jointly  maintain  such  asylum" 
.  ;  .0  JSywct^J^O,  an  appeal  is  given  to  the  quarter  sessions  against  such  orders,  and 
,. .  .notice  is  to^^be  given  'Vof  the  nature  and  milter  of  such  appeal.'' 
',•.  Two.  justices  of  Gloucestershire^  the  county  of  the  asylum  in  which  a  pauper 
was  jQonfioedr  made  an,  order  under  sect.  42  upon  the  overseers  of  a  parish  in 
l;I(Qiefordsb.i^e  which  did  not  jointly  maintain  such  asylum. 
, ,    ^  Hjsld,  that  they  had  jurisdiction  to  make  such  order. 
/  . .  MpQ  appealagainst  the  order,  several  grounds  of  appeal  were  stated  with  particu- 
larity.   One  of  the  grounds  was  that  the  order  "  had  not  been  made  in  conformity 
with  9  Geo.  4,  c.  40." 
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Held,  that  the  above  general  ground  of  appeal,  especially  where  other  groulkds 
had  been  particularly  stated,  did  not  let  the  appellants  into  the  objection  that  the 
justices  had  no  power  to  order  the  repayment  to  be  made  ''  to  the  treantrer  of  suck 
county" 

Semble,  that  they  had  such  power. 

From  a  case  stated  by  the  sessions  on  such  appeal,  it  appeared  that  a  previoiA 
order  adjudicating  on  the  pauper's  settlement  under  sect.  42  had  been  made  by 
two  other  justices,  and  that  such  prior  order  had  been  quashed  on  appeal  "  for 
want  of  form,"  but  not  upon  the  merits. 

Held,  that  the  prior  order,  having  been  so  quashed,  was  as  if  it  had  never  been, 
that  therefore  there  had  been  no  previous  ascertainment  of  the  settlement,  and  the 
second  order  was  free  from  objection  on  that  ground. — Reg.  v.  Inhabitants  of 
Pixley,  3  G.  &  D.  96. 

MANDAMUS. 

1.  (Damages  and  costs  in,)  The  statute  1  Will.  4,  c.  21,  s.  3,  extends  the  pro- 
visions of  the  statute  9  Aon.  c.  20,  to  all  writs  of  mandamus,  and  prosecutors 
are  entitled  by  it  to  recover  damages  and  costs  for  a  false  return,  though  they 
have  no  private  or  particular  interest  in  the  thing  commanded  to  be  done.  The 
traverse  and  joinder  of  issue  show  who  are  the  prosecutors. — Fall  v.  Reg,  2  G. 
&  Uf,  803. 

2.  (To  inspect  documents,)  The  commissioners  of  sewers  for  the  Tower  Hamlets 
united  two  levels  which  theretofore  had  had  separate  drains  and  sewers,  and  had 
been  separately  rated  for  drainage  and  sewerage,  and  then  made  a  joint  rate  on 
the  united  levels :  with  the  object  of  obtaining  evidence  in  support  of  a  motion 
to  bring  up  the  rate  by  certiorari  and  quash  it,  an  occupier  of  property,  within 
one  of  the  levels  so  united,  applied  to  one  of  the  commissioners  for  an  inspection 
of  all  the  commissioners'  plans,  rates,  p'resentments,  decrees,  account  books,  pro- 
ceedings, and  minutes  relating  to  the  Tower  Hamlets.  The  commissioners  gave 
inspection  of  all  documents  relating  to  the  rate  on  the  united  level.  A  man- 
damus was  refused  to  compel  them  to  allow  inspection  of  the  other  documents 
and  proceedings. — R^^.  v.  Commissioners  of  Sewers  for  the  Tower  Hardets,  3  G. 
&  D.  92. 

3.  (Costs  in.)  The  stat.  I  Will.  4,  c.  21,  s.  6,  which  gives  costs  on  writs  of  man- 
damus, whether  the  writ  shall  be  granted  or  refused,  and  also  if  the  same  shall 
be  issued  or  obeyed,  applies  not  only  to  the  mere  costs  of  the  application  and  of 
the  writ,  but  also  to  the  costs  of  the  return  and  subsequent  proceedings.  (I 
Q.  B.  761.) 

Where  cause  was  shown  against  a  rule  for  a  mandamus  against  the  church- 
wardens, overseers,  and  inhabitants  of  a  parish,  and  no  objection  was  made  on 
the  ground  that,  under  a  local  public  act  of  parliament,  the  directors  of  the  poor 
were  the  parties  responsible ;  but,  the  writ  having  been  granted,  on  tlie  return 
thereto  that  objection  was  succei4fully  raised:  the  Court,  in  its  disctetion, 
refused  to  compel  the  prosecutor  to  pay  any  costs  incurred  before  the  return 
made.— Re^.  v.  Churchwardens,  6^c.  of  St.  Pancras,  2  D.  P.  C.  (N.  S.)  965. 

4.  (Same,)  On  the  16th  November,  1841,  a  rule  nisi  for  a  mandamus  was 
obtained,  which  was  made  absolute  17th  April,  1842;  on  the  14th  May  a 
return  was  made,  and  the  prosecutor  took  no  further  steps  down  to  the  following 
November,  and  then,  on  application  made  to  him,  refused  to  pay  the  costs  of  the 
proceedings.    The  Court  made  absolute  a  rule  requiring  him  to  pay  the  costs  of 
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the  writ,  unless  by  the  first  day  of  the  ensaing  term  he  proceeded  to  traverse  or 
impeach  the  return.— A^g.  v.  Mayor  of  Dartmouth,  2  D.  P.  C.  (N.  S.)  960. 

5.  (Wh^re  grantable — Building  Mt.)  Where  a  pei'son  had  pulled  down  a  party 
wall,  thereby  destroying  the  internal  decorations  of  his  neighbour's  house,  and  re- 
built the  wall  without  replacing  them,  the  Court  held  that  the  party  injured  could 
not  compel  the  reinstatement  of  his  apartments  by  mandamus,  under  the  14  Geo. 
3,  c.  78,  s.  14,  but  that  his  remedy  was  by  action.  (10  East,  227.)— JR^g.  v. 
Ponsford,  3  D.  P.  C.  (N.  S.)  116. 

MIDDLESEX  COUNTY  COURT  ACT. 

The  Middlesex  County  Court  Act  (23  Geo.  2,  c.  33)  does  not  apply  to  cases  where 
the  cause  of  action  arises  within  the  city  and  liberty  of  Westminster. 

The  19th  section  of  the  23  Geo.  2,  c.  33,  provides  that  in  case  any  action  of 
debt,  &c.  shall  be  brought  in  the  Courts  of  Record  at  Westminster,  and  the 
defendant  shall  reside  in  Middlesex,  &c.,  and  a  verdict  shall  be  found  for  less 
than  40s.,  no  costs  shall  be  awarded  to  the  plaintiflT,  but  the  defendant  shall  be 
entitled  to  double  costs : — Quare,  whether  that  section  applies  to  a  verdict  on  a 
plea  collateral  to  the  merits  of  the  action,  as  a  plea  puis  darrein  continuance  of 
a  release  to  a  joint  contractor  with  the  defendants. — Todd  v.  Emly,  11  M.  &  W. 
610;  2  D.  P.  C.  (N.  S.)  1045. 

MONEY  HAD  AND  RECEIVED. 

(  Where  maintainable,)  Goods  were  bought  by  A.  on  account  of  J.  C,  and  shipped 
for  India,  consigned  to  certain  houses  there  in  connection  with  the  defendant's 
house  in  London  in  the  name  of  the  plaintiff  J.  C,  (who  was  the  agent  of  the 
defendants,)  advising  the  defendants  of  the  shipment,  and  fixing  the  amount  of 
■  advance  they  were  to  make  thereon  to  the  plaintiff,  and  the  defendants  account* 
ing  with  and  handing  over  to  the  plaintiff  the  balance  of  the  proceeds  of  each 
shipment,  after  deducting  their  commission  and  amount  of  charges  for  insurance, 
&c.  Upon  the  bankruptcy  of  J.  C,  the  defendants  refused  to  account  to  the 
plaintiff  for  the  balance  in  their  hands,  on  the  ground  that  the  goods  were  in 
reality  the  goods  of  J.  C,  and  not  of  the  plaintiff,  and  that  the  course  of  dealing 
between  the  plaintiff  and  J.  C.  was  fraud  upon  them :  Held,  that  the  plaintiff 
was  entitled  to  recover  the  balance  in  an  action  for  money  had  and  received* — 
Scott  V.  Crawford,  5  Scott,  N.  R.  781.   ' 

MORTGAGE.    See  Stamp,  3. 

MORTGAGOR  AND  MORTGAGEE. 

1.  (Be-demise  to  mortgagor,  wfiat  is,)  By  indenture  of  mortgage,  A.  released 
premises  to  the  mortgagee 'in  fee,  and  demised  to  him  certain  other  premises  for 
years,  provided,  that  if  A.,  the  mortgagor,  should  pay  the  mortgage  money  on 
the  5th  October  next,  the  deed  should  be  void  ;  but,  if  the  mortgagor  should  not 
then  pay,  it  should  be  lawful  for  the  mortgagee,  after  giving  a  month's  notice,  as 
after  mentioned,  to  enter,  and,  whether  in  or  out  of  possession,  to  lease,  and  sell. 
Covenant  by  mortgagee  not  to  sell  or  lease  until  he  had  given  one  month's  notice 
demanding  payment,  and  the  mortgagee  should  have  made  the  default :  Held, 
that  inasmuch  as  after  the  5th  October,  the  time,  if  any,  during  which  the  mort- 
gagor was  to  hold,  was  uncertain,  and  there  was  no  affirmative  covenant  that  he 
should  hold  at  all,  this  was  a  covenant  only,  and  not  a  re-demise  to  the  mort- 
gagor,  and  that,  on  default  by  the  mortgagor,  the  mortgagee  might,  after  that  day. 
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bring  ejectment  against  him  without  notice.    (8  M.  &  W.  559 ;  1  G.  &  D.  463, 
493.)— I>o«  d.  Pariley  v.  Day,  2  G.  &  D.  757. 

2.  (Rights  of  mortgagee  against  tenant  for  rent.)'  In  an  action  for  use  and  occu- 
pation by  a  mortgagee  against  a  tenant,  it  appeared,  that  on  the  24th  February, 
1841,  during  a  subsisting  tenancy  of  the  defendant  from  year  to  year,  the  mort- 
gage deed  was  executed ;  subsequeAly,  by  an  agreement  between  the  mortgagor 
and  the  tenant,  certain  improvements  were  effected  on  the  premises,  for  vvhich  the 
latter  agreed  to  pay  an  increased  rent :  on  the  13th  of  October,  1842,  notice  of 
the  mortgage  was  given  to  the  tenant  by  the  mortgagee,  with  a  demand  of  pay- 
ment of  all  arrears  and  of  all  future  rent.  In  the  action,  both  arrears  and  sub- 
sequently accrued  rent  were  sought  to  be  recovered :  Held,  that  the  plaintiff  was 
entitled  to  recover  such  arrears  as  well  as  such  subsequent  rent,  and  also  the 
amount  of  the  improved  rent,  for  that  the  mortgage,  and  the  subsequent  notice  of 
its  execution,  operated  as  an  attornment  within  the  4  Ann.  c.  16,  s.  9,  and  that 
the  case  was  not  affected  by  the  circumstance  of  the  defendant  beiAg  a  mere 
tenant  from  year  to  year,  and  not  holding  under  a  lease  ;  and  that  the  relative 
positions  of  the  defendant  and  the  mortgagee  were  not  altered  by  the  new  agree- 
ment between  the  former  and  the  mortgagor. 

Held  also,  that  the  mortgagor  was  a  competent  witness  for  the  mortgagee  on 
the  trial  of  the  action,  for  that  although  he  might  be  interested  in  the  event  of 
the  suit,  to  the  extent  of  his  being  able  to  give  the  record  in  evidence  in  some 
future  proceeding,  that  ground  of  exception  was  removed  by  3  &  4  Will.  4, 
c.  42,  s.  26,  which  authorized  the  indorsement  of  his  name  on  the  record.— 
Burrowes  v.  Gradin,  3  D.  P.  C.  (N.  S.)  213. 

MUNICIPAL  CORPORATION  ACT. 

1.  (^Election  of  councitlors.)  An  election  was  held  to  supply  one  extraordinary  and 
three  ordinary  vacancies  in  the  council  of  a  borough.  Two  sets  of  candidates 
(each  consisting  of  four)  were  proposed.  The  votes  for  tlie  successful  candidates 
were  given  on  papers,  each  stating  the  names  of  the  four,  but  not  disiinguishiog 
the  vacancy  which  any  one  was  intended  to  fill :  Held,  that  the  election  was  bad, 
under  the  5  &  6  Will.  4,  c.  76,  ss.  32,  47 ;  though  statements  were  made  on  the 
other  side,  showing  that  no  real  misunderstanding  existed,  and  imputing  bad 
faith  to  the  parties  who  impeached  the  election. 

An  election  of  councillors,  if  regular  in  other  respects,  is  not  bad  because  held 
to  supply  both  ordinary  vacancies  and  an  extraordinary  vacancy  made  some  time 
before.— Reg.  v.  Rowley,  3  Q.  B.  143. 

2.  (^Grant  of  charter  of  ineorjjoration — Petition  for — County  rate  in  borowghs.) 
Under  the  stat.  7  Will.  4  &  1  Vict.  c.  78,  the  crowti  may  grant  a  charter  of  in- 
corporation, though  the  petition  for  it  be  not  actually  signed  by  a  majority,  either 
in  persons  or  property,  of  the  inhabitant  householders.    (8  M.  &  W.  1.) 

There  having  been  a  de  facto  grant  of  a  charter  of  incorporation  to  a  town 
within  a  county,  and  a  de  facto  grant  of  a  separate  court  of  quarter  sessions  to  it, 
the  Court  quashed  a  county-rate  which  included  that  town,  and  refused  to  enter- 
tain objections  to  the  validity  of  the  grant  of  quarter  sessions,  on  the  ground  that 
the  grant  of  the  crown  ought  in  such  a  case  to  be  directly  impeached  by  sciie 
facias.— 7it<^.  v.  Boticher,  2  G.  &  D.  737. 

NONSUIT.    See  Bond  ;  Pr  acticb,  20 ;  Trover,  2. 
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NOTICE  TO  QUIT. 

Whether,  where  a  tenant  holds  a  farm  from  year  to  year,  the  lands  from  the  2nd  of 
Februaiy,  and  the  house  from  the  1st  of  May,  a  notice  to  quit  the  whole,  given 
half  a  year  before  the  2nd  of  February,  is  sufficient  to  entitle  the  landlord  to 
recover  the  whole  in  ejectment,  on  a  demise  dated  the  3rd  of  February,  f^uAre, — 
Hot  d.  D<tvenport\.  Rhodes,  11  M.  &  W.  600. 

NUISANCE. 

(Hight  of  acthn  for.)  In  an  action  for  a  nuisance,  the  declaration  alleged,  in 
substance^  that  the  defendants  wrongfully  placed  beams  and  spars  in  a  certain 
navigably  river,  whereby  the  access  from  the  river  to  the  plaintiff's  public  house 
w^s  obstructed,  and  ''  divers  persons,  who  would  otherwise  have  come  to  the 
^plaintiff 's  house  and  taken  refreshment  there,  were  hindered  and  prevented  from 
so  doing:"  Held,  ths^t  the  declaration  did  not  stale  any  act  amounting  to  a  public 
nuisance  i  and  that,  even  if  it  had  done  so,  the  plaintiff  would  have  a  right  of 
.action  for  the  particular  injury  to  himself,  and  that  the  general  allegation  of  par- 
ticular 3amag«  was  sufficient,  without  alleging  the  loss  of  any  individual  cus- 
tomers.-T-JR«s«  v.  Grom,  3  D.  P.  C.  (N.  S.)  61. 

OFFICE.    See  Stamp,  2. 

OIEDEB  OF  MUATION. 

(Costs  o/*.)  ..iWlhere  thel  court  of  quarter  sessions  dismisses  an  applieation  for  an 
6rddr  in.  bast^rdyv'  on<  the  ground  that  it  is  not  made  by  the  proper  parties*  sneh 
oobct  isixmndto  aiwanl  to  the  person  intended  to  be  eharged  hiA  costs  of  resisting 
the  application,  under  4  &  5  Will.  4,  e.  76,  s.  73,  and  a  mandamus  lies  to 
compel  it  to  do  so.— K«^.  v.  'Die  Recorder  of  Exeter,  3  G.  &  D.  167. 

QBDEB  OJ?  RKMOVAl,. 

1  ^^Featmer^  order^  when  concln&ive*)  .On  Sfipeal,  against  the  order  of  semoval  from 
ii£tojBi./  BiOfqiealed,  aad  stated  es.  grouad  oi  appeal,  that  pauper  4iad  gained  a 
subsequent  settlement  in  C*,^  by  renting  a  teoement^  At  the  trial  the  sessions 
nould  not <a}lewthe>  appellants  tu  prove  their  case,  because  their  grounds  of 
e{»peal  contained  uostetenieat  of  the  pauper's  residence  in  C. :  Held^  that  the 
seis^jns  had' decided  the  cause  on  the- merits,  that  their  judgsnent  was  oonclosive, 
and  that  the  appellants  could  notremove  the  pauper  to  C^  upon  the  same  settle- 
mBtkhr**^Bef(,^  IitJuiMlanU^'  Evenwood  and  Barana^,  3  G»  &  D^  145. 

2,i^fnii¥ie^ehild.)  A  child  within  the  age  of  nurture,  ha Vibg  a  different  place  of 
settlement  from  that  acquired  by  the  mother  oii  a  second  marriage,  cannot  be 
<  sepiffftted  from  the  mother  by  an  order  of  removal  to  its  own  place  of  settlement, 
though  tbeiroethei  consent  lo  the  drder^-r-K?^*.  v.  InhabiUmfs  of  Biitningham,  3 
G;HJ>.UQ.   .  ■■'    -..  >  ■  ■.:^-  ..  '   . 

3.  {Former'* ar^r'/  vjhe/i  contluiive,)  On'  'appeal  agalinst  an  ordei^  of  remoVal,  it 
a^jl^afred' that  a  former  ord^rfor  the  remov^  of  the  patiper  to  the  appellant  parish 
had  b^eb'qUashed,  on  the  ground  that  the  examination  was' insoifficient,  in  not 
•fttattbg  thcf  dalHe  of  the  birth  of  'the  pauper's  husband;  Which  cmissicn  was  hdd 
by  the  sessions,-  before  which'  that  appieal  was  heard,  to'  bcf  material,  and  they 
therefore  quashed  the  order  without  hearing  atfy  evidehce.    ' 

On  the  trial  of  the  present  appeal,  the  sessions;  after  hearing  counsel  on  both 
sides  as  to  the  conclusiveness  of  the  former  judgment,  quashed  the  present  order  of 
removal,  subject  to  the  opinion  of  the  Court  on  the  question,  whether  the  quashing 
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of  the  former  order  was  conclasive  between  the  parlies,  so  as  to  preclude  the 
respondents  from  removing  the  pauper  again  on  a  fresh  order  upon  an  amended 
examination. 

Held,  that  the  former  order  of  sessions  was  conclusive,  as  they  had  decided 
absolutely;  and,  at  all  events,  this  Court  had  no  material^  for  judging  whether 
their  decision  was  right  or  wrong.—  Ueg.  v.  Inhabitants  of  Charlbury  and  Watcott, 
3  G.  &  D.  177. 
4.  (^Quathing  on  merits^ Special  entry,)  On  appeal  against  an  order  of  removal, 
it  appeared  that  the  examination  set  up  an  acknowledgment  of  settlement  by  relief 
given  to  the  pauper's  father  in  the  appellant  parish,  "  upwards  of  two  years 
previous  to  his  death,  which  occurred  in  the  respondent  parish,  where  he  resided." 
One  of  the  grounds  of  appeal  was,  that  the  date  of  the  relief  should  be  given. 
The  sessions  held  this  a  valid  objection  to  the  examination,  and  quashed  the  order, 
making  a  special  entry  that  it  was  "  quashed,  but  not  on  the  merits.*'  They  also 
stated  a  case  for  the  opinion  of  the  Court,  whether  they  were  not  bound  to  quash 
the  order  absolutely  for  the  insufficiency  of  the  examination,  or  whether  it  was 
defect  of  form. 

The  Court  declined  to  interfere,  saying  that  they  had  no  facts  to  enable  them 
to  judge  whether  the  insufficiency  was  form  or  merits,  and  that  the  sessions  should 
decide  for  themselves,  whether  a  want  of  particularity,  in  examinations  or  grounds 
of  appeal,  is  form  or  merits. — Reg,  v.  Inhabitants  of  Kingsclere,  3  G.  &:  D.  186. 
6.  (Same.)  After  the  removal  of  the  pauper,  and  after  appeal  entered  and  respited 
against  the  order  of  removal,  the  respondents  gave  notice  that  they  had  discovered 
their  examinations  to  be  insufficient  to  support  the  order,  and  that  they  therefore 
abandoned  it,  and  would  apply  to  the  next  sessions  to  quash  the  order  upon  a 
special  entry  *'  quashed  not  upon  the  merits,"  and  that  they  were  willing  to  pay 
all  reasonable  costs,  and  that  all  future  costs  to  be  incurred  in  prosecuting  the 
appeal  would  be  incurred  at  the  peril  of  the  appellants.  The  respondents 
applied  to  the  sessions  accordingly  for  such  special  entry,  but  the  appellants 
claimed  to  have  their  witnesses  heard,  and  to  have  a  final  decision  touching  the 
settlement,  or,  at  all  events,  that  the  special  entry  should  be  "  quashed  for  the 
insufficiency  of  the  examination." 

The  sessions,  without  hearing  the  witnesses  for  the  appellants,  quashed  the 
order,  and  made  the  entry  "  quashed  not  on  the  merits." 

The  Court  held  that  the  sessions  had  done  right,  and  that  there  was  no  ground 
for  a  mandamus  to  hear  the  appeal. 

Although  appellants  have  a  right  to  go  to  sessions  for  costs,  after  an  order  of 
removal  has  been  abandoned,  the  sessions  will  do  right  to  make  an  entry  that  the 
order  is  quashed  **  not  on  the  merits." — Ex  parte  Churchtoardens,  S^e,  <fPmitefract, 
3G.&D.  188. 
6.  (Suspended  order  of  removal — Costs  of  maintenance*)  Where,  after  a  suspended 
order  of  removal  was  served,  and  no  notice  of  appeal  given  within  twenty-one 
days,  the  pauper  was  removed,  but  then  notice  of  appeal  was  given,  and  the 
appeal  was  lodged,  and  upon  trial  the  order  was  quashed,  but  the  court  of  quarter 
sessions  refused  to  allow  to  the  appellants  the  costs  of  maintenance  of  the  pauper; 
the  Court  granted  a  mandamus,  compelling  them  to  enter  continuances  and 
award  costs,  holding  that  the  9  Geo.  1,  c«  7,  s.  9,  was  compulsory  in  its  pro- 
visions, and  that  the  case  was  not  affected  by  the  35  Geo.  3,  c.  101,  s.  2,  (which 
provides  for  costs  in  cases  of  suspended  orders  of  removal,)  nor  by  the  4  &  5 
Will.  4,  c.  76,  s.  84.— Hcg.  v.  Justices  of  Monmouthshire,  3  D.  P.  C.  (N.  S.) 
145. 
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7.  {Ahandonmmt  of,  hy  removing  parish.")  The  right  of  a  removing  parish  to 
abandon  its  own  order  of  removal,  so  long  as  it  remains  unexecuted,  is  now  fully 
established,  and  it  is  most  convenient  that  where  such  an  abandonment  takes 
place  the  order  should  be  formally  superseded ;  and,  semble,  that  justices  possess 
the  authority  to  supersede  their  own  orders;  but  where  costs  have  been  incurred 
by  the  ]Mirish  on  which  the  order  is  made,  antecedently  to  the  abandonment  of 
the  supersedeas,  and  no  ofier  is  made  to  pay  those  costs,  the  parish  is  still  entitled 
to  appeal  to  the  sessions  for  the  purpose  of  obtaining  them,  bat  where  no  costs 
have  been  incurred  no  appeal  lies. 

Therefore,  where  an  order  of  removal  was  made  on  the  27th  January,  but  its 
execution  was  suspended,  and  on  the  18th  of  February  notice  of  appeal  was 
served,  and  on  the  2nd  of  March  the  grounds  of  appeal  were  sent  to  the  remov- 
ing parish;  but  on  the  16th  of  March  notice  of  abandonment,  and  on  the  IBth 
a  supersedeas  of  the  order,  was  served,  without  any  offer  to  pay  the  costs ;  and  on 
the  2nd  of  April  the  court  of  quarter  sessions  refused  to  allow  an  appeal  to  be 
entered :  the  Court  rejected  an  application  for  a  writ  of  mandamus,  commanding 
the  sessions  to  hear  the  appeal,  there  being  no  affidavit  or  allegation  that  any 
costs  had  been  incurred  by  the  appellants  before  the  notice  of  abandonment  and 
supersedeas. — Beg,  v.  The  Justices  of  Anglesea,  3  D.  P.  C.  170. 

8.  (Who  may  appeal  against — Certiorari — Notice.)  Notice  of  motion  for  a  writ  of 
certiorari,  under  the  12  Geo.  2,  c.  18,  s.  6,  signed  "  W.  and  S.,  attorneys  for  the 
said  overseers  of  the  township  of  K.,''  is  a  good  nbtice,  without  any  distinct  state- 
ment of  the  names  of  such  overseers.  On  the  5th  of  September,  1842,  an  order 
for  the  removal  of  a  pauper  from  the  township  of  K.  to  the  parish  or  place  of  B, 
was  made  under  the  hands  and  seals  of  two  justices,  by  virtue  of  which  order 
the  pauper  was,  after  the  expiration  of  twenty-one  days,  no  notice  of  appeal 
having  been  served,  removed  and  delivered  to  an  individual  in  B.  who  paid  the 
costs  of  maintenance*  The  order  of  removal  was  filed  at  sessions  on  the  21st  of 
October;  in  December,  notices  of  appeal  by  three  "  inhabitants"  of  the  place 
of  B.,  who  stated  themselves  to  be  aggrieved  by  the  order,  and  also  by  the  officers 
of  O.,  a  township  within  which  B.  was  situated,  were  served  on  the  officers  of 
K. ;  one  of  the  grounds  of  appeal  being  that  B.  was  not  a  district  maintaining  its 
own  poor;  at  the  January  quarter  sessions  the  two  appeals  came  on  to  be  heard, 
and  the  order  of  removal  was  quashed,  with  costs  upon  each  appeal.  B.  was 
not  a  place  maintaining  its  own  poor,  but  was  a  hamlet  only  of  the  township  of 
0.,  and  the  overseer  by  whom  the  pauper  was  received  was  one  of  the  overseers 
of  that  township ;  the  pauper,  after  removal,  was  maintained  by  the  township  of 
O.:  Held,  first,  that  the  township  of  K.  was  estopped  from  objecting  that  the 
order  of  removal  to  B,  was  a  nullity.  Secondly,  that  the  appeal  by  the  **  in- 
habitants" of  B.  was  a  good  appeal,  for  that  they  were  persons  aggrieved  by  the 
order,  although  it  was  not  stated  that  they  were  rated  inhabitants,  and  that  the 
order  of  sessions  in  respect  of  that  appeal  was  right :  and  thirdly,  that  the  appeal 
by  the  township  of  O.  was  unwarranted,  for  that  that  township  could  not^e 
damnified,  and  that  the  order,  having  been  once  quashed  at  the  instance  of  the 
inhabitants  of  B.,  could  not  be  revived  to  be  again  quashed  by  the  township  of  O. 
—Reg.  V.  Justices  of  Westmoreland,  3  D.  P.  C.  (N.  S.)  178. 

OVERSEER. 

(Appointment  of  assistant  overseer.')  Where  a  party  was  elected  to  be  assistant 
overseer  of  the  poor  of  a  parish  by  the  vestry,  under  59  Geo.  3,  c.  12,  s.  7,  and 
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was  appointed  assistant,  by  the  warrant  of  two  justices,  to  perform  the  duties  of 
overseer ;  but  the  resolution  of  the  vestry  electing  him  did  not  specify  the  duties 
to  be  performed  by  him  :  Held,  that  this  was  an  appointment  within  the  statute ; 
for  though  it  did  not  in  express  terms,  yet  it  did  by  necessary  implication,  specify 
the  duties  to  be  performed,'  as  it  necessarily  implied  that  the  parishioners,  by 
electing  him,  intended  him  to  be  assistant  overseer  in  all  respects,  and  to  perform 
all  the  duties  of  an  overseeT.—Skingley  v.  Surridge,  11  M.  &  W.  503. 

PARTICULARS  OF  DEMAND.    See  Pleading,  1. 

PARTNERSHIP. 

(Illegal  Joint  iiock  company-^ Actions  betteeen  partners — Pleading.")  To  assumpsit 
for  mone^  lent,  the  defendant  pleaded  that  the  plaintiff,  the  defendant,  and  other 
persons  did  illegally  assooiale  together  in  a  certain  illegal  project  and  undertaking, 
tbnd?ng  to  the  common  grievance  of  the  subjects  of  the  queen,  and  that  the  plain- 
tiff, the  defendants,  and  others  did  act  as  a  corporate  body,  and  pretend  to  be  a 
trading  corporation,  and  did  also  pretend  to  raise  and  transfer  stock,  and  to  as- 
sign and  transfer  shares  io  such  stock  without  legal  authority,  &c. ;  and  the 
plaintiff,  well  knowing  Uie  premises,  for  the  fuitheriog  and  countenancing  of  such 
iUegal  undertakrog,  lent  and  advanced  the  money  in  the  declaration  mentioned, 
and  that  the  defendant  applied  the  same  with  the  privity  and  assent  of  the  plain- 
tiff for  furthering  and  aiding  the  association. 

Replications,  that  the  plaintiff,  the  defendant,  and  other  persons  did  not  asso- 
ciate together  in. the  said  undeitaking,  and  did  not  act  and  pretend  modo  et  forrn^  ; 
that  tiie  money  was  not  lent  to  the  defendant,  nor  received  by  him  for  the  pur- 
pose alleged,  nor  was  the  same  with  the  privity  and  assent  of  the  plaintiff  laid 
out  and  applied  modo  et  forma  :  Held,  upon  demurrer,  that  the  plea  was  bad,  for 
that  it  did  not  sufficiently  allege  any  illegal  association  to  have  been  formed,  nor 
any  illegal  mode  or  means  by  which  the  association  had  pretended  to  act  as  a 
corporation.  Setnbiet  that  the  leplicaiion  was  bad  for  duplicity,  in  putting  in 
issue  several  matters  stated  in  the  plea. 

I'o  an  action  of  avsuuipsit  for  money  lent,  the  defendant  pleaded  that  th« money 
was'  lent  by  the  plaintiff  to  the  defendant  for  thepurpose  of  carrying  on  a  trading 
CO- partnership  before  then  entered  into,  and  the  sum  was  then  expended  in  and 
about  the  co-partnership  and  the  carrying  on  thereof;  and  after  the  money  was 
so  lent,  the  .plaintiff  became  a  member  of  the  said  co-partnership,  and  received 
diveirs  sums  of  money  on  account  of  and  for  the  use  of  the  co-partnership  ;  thu 
divers  complicated' accounts  arose  between  the  plaintiff  and  defendant  in  respect 
of  the  CO* partnership,  which  account  included  the  sum  an  the  declaration  oaeo- 
tioned,  and  that  the  accounts  had  not  been  settled :  Held  bad  on  general  def 
mnrrer* 

Where  a  defendant  demurs  to^  a  replication,  and  the  plaintiff  delivers  to  a 
judge's  clerk  points  for  argument  impugning  the  pleas,  it  is  the  duty  of^the. 
^defendant  to  obtain  such  points  from  the  judge's  clerk,  and  if  ther  defendant  fail, 
to  do  so,  the  Court  will  upon  argument  nevertheless  hear  the  plaintiff's  objeetion& 
to  the  pleat,  although  tiie  defendant  tutas  not  previously  aware  of  such  objections; 
-Oarmrd  t.  H»rrf*y,  8'IX  K  Gv(NvS.)  51. 
And  see  Bond  ;  LiMiTAitoNs^  SxAfuiE  of,  2. 

PENAL  ACTION. 

{New  trial  in.)  The  Court  has  authority  to  grant  a  new  trial  in  a  penal  action  or 
information,  after  verdict  for  the  defendant,  if  they  are  satisfied  that  such  verdict 
is  in  contrdvention  of  the  law,  whether  the  error  arose  from  misdirection  by  the 
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judge,  or  roisapprebensioii  of  the  law  by  the  jary,  or  by  a  desire  on  their  part  to 
take  the  exposition  of  the  law  into  their  own  hands.  (5  B.  &  Adol.  52  5  1  C. 
M.  &  R.  310.)— il«or/i«y  GetiBral  v.  Rogers,  2  D.  C.  P.  (N.  S.)  1037. 

And  see  Practice,  6. 

PERJURY. 

\,ijndictmmt.)  An  indictment  for  perjury  elated  that  certain  persons  were  commis- 
sioners acting  in  the  execution  of  certain  acts  of  parliament  relating  to  the  duties 
of  assessed  taxes ;  and  that  at  a  meeting  held  by  them  for  the  purpose  of  hearing 
and  determining  appeals  against  the  certificate  of  supplementary  charges  made 
by  J.  Lecroix,  surveyor ;  in  pursuance  of  the  said  acts,  a  certain  appeal  of  one 
William  Hewatt  in  due  form  of  law  came  on  to  be  heard ;  and  that  J.  Overton 
appeared  before  the  said  commissioners  as  a  witness  for  and  on  behalf  of  the  said 
W.  Heawattupon  the  hearing  of  the  said  appeal,  and  took  his  corporal  oath  :  Held, 
bad,  for  not  shoeing  that  the  oath  was  taken  in  a  judicial  proceeding,  (1  T.  R. 
69  J  1  B.  &  Ad.  21  ;  6  B.  &  C.  104  ;  9  D.  &  R.  97.)-  Ooerton  v.  The  Qnem, 
3  G.  &  D.  133. 

2.  (^Commitment  for — Jurisdiction  ofjtiitices  over,)— -A  warrant  of  commitment  of 
a  prisoner  charged  with  perjury  stated  "  that  the  said  H.B.  in  a  certain  affidavit 
made  and  sworn  to  by  him  before  one  C  C  ,  a  competent  authority  by  law  to 
administer  the  same,  did  falsely,  wickedly  and  corruptly  commit  wilful  and  cor- 
rupt perjury :"  Held  bad,  as  not  sufficiently  showing  that  the  perjury  was  com- 
mitted in  the  course  of  a  judicial  proceeding. 

Semble,  that  the  offeuce  of  perjury  at  common  law  is  not  within  the  cognizance 
of  justices  of  the  peace,  and  that  they  do  not  possess  any  authority  to  issue  a  war- 
rant for  the  apprehension  or  commitment  of  a  person  charged  with  that  offence. 
(11  Mod.  67  ;  Sayer,  278  -,  Ry.  &  M.  298  ;  2  East,  5  ;  1  Bro.  &  B.  548.)— 
Beg.\.  Bartlelt,  3  D.  P.  C.  (N.  S.)  95. 

PLEADING. 

1.  {Giving  credit  in  particulars— Payment — Set- off,)  1.  The  general  rule  of  T. 
T.  1  Vict,  that  a  defendant  need  not  plead  payment  of  any  sums  for  which  credit 
has  been  given  him  in  the  plaintiff's  particulars,  does  not  apply  to  set-off. 

2.  Evidence  of  an  agreement  to  set  off  mutaal  demands  does  not  support  a  plea 
of  payment. —  Rowland  v.  Blakesley,  2  G.  &  D.  734  ;  Palmer  v.  Costerton,  id. 
736,  note. 

2.  (De  injurid  absque  residue  causte,  what  in  issue  under,)  The  declaration  in  an 
action  of  assumpsit  against  the  owner  of  a  ship  by  a  seaman,  alleged  that  defendant 
wrongfully  prevented  the  plaintiff  from  fulfilling  the  contract  he  had  made  with 
the  defendant  for  a  ceitain  voyage,  and  put  him  on  shore  before  the  completion 
of  it. 

The  defendant  pleaded  that  the  master  in  command  of  .the  vessel  at  the  com- 
mencement of  the  voyage  died,  and  that  one  Smith,  the  first  mate,  then  became 
and  was  and  exercised  the  duties  of  master  until  the  completion  of  the  voyage,  and 
during  bis  command  the  plaintiff  was  guilty  of  mutiny.  The  plaintiff  replied  that 
true  it  was  that  Smith  became  andvras  and  exercised  the  duties  of  master,  never- 
theless de  injuria  absque  residuo  causae :  Held,  that  the  only  matter  in  issue  was 
the  plaintiff's  mutiny,  and  that  he  could  not  contend  on  this  issue  that  Smith  was 
not  lawfully  the  master.  (2  C.  M.  &  R.  338  ;  2  M.  &  \V.  791.)--R«wwo  v. 
Bennett,  3  G.  &  D.  54. 

3.  (Covenant-^Variance.)  By  an  indenture  between  the  plaintiff  and  defendant,  it 
was  covenanted  that  the  defendant  should  obtain  a  license  from  the  lord  of  the 
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manor,  and  should  grant  a  lease  to  the  plaintiff,  and  that  such  lease  should  con- 
tain a  covenant  that  the  defendant  would,  during  the  term,  repair  the  premises 
demised,  and  that  till  such  license  was  obtained  and  such  lease  granted,  the 
plaintiff  should  hold  the  premises  as  tenant  from  year  to  year,  snbjeet  to  the  termt 
and  conditioru  thereinbefore  specified. 

In  an  action  of  covenant  upon  the  indenture,  the  plaintiff  in  his  declaration  set 
out  the  covenant  that  the  defendant  should  obtain  the  licosse  and  grairt  the  lease, 
and  the  proposed  covenant  to  repair,  and  then  alleged  that  the  parties  finrther 
covenanted  that  till  the  license  should  be  obtained  and  the  lease  granted,  the 
plaintiff  should  be  considered  as  tenant  from  year  to  year,  &e.  and  that  whilst 
the  plaintiff  should  be  possessed  of  the  premises  as  tenant  from  year  to  year  under 
the  provisions  of  the  indenture,  the  defendant  shotiid  repair  the  premisei :  Held  ao 
variance.—  Price  v.  Birch,  4  Man.  &  G.  1. 

4.  (Justification  in  trespass  for  false  imprisonment — Allegation  of  breach  of  the 
peace.)  To  trespass  for  assault  and  false  imprisonment  the  defendant  pleaded, 
that  he  was  possessed  of  a  certain  dwelling-house,  that  the  plaintiff  with  force  and 
arms  came  to  the  door  of  the  said  dwelling-house  and  with  great  force  and  vio- 
lence attempted  forcibly  to  enter  against  the  will  of  the  defendant,  and  with  great 
force  and  violence  wilfully  and  wantonly  rang  the  door  bell,  having  no  fakwfal 
occasion  to  go  into  the  said  dwelling-house,  nor  lawful  occasion  to  speafc  with 
any  person  then  being  therein  ;  and  then  made  a  great  noise  and  disturbance 

^before  and  at  the  door  of  the  said  dwelling-house,  to  the  great  annoyance  and 
disturbance  of  the  defendant  and  his  family,  and  against  the  peace  of  our  lady 
the  Queen ;  whereupon  defendant  requested  the  plaintiff  to  cease  ringing  the  bell 
and  to  cease  and  discontinue  making  such  noise  and  disturbance  as  aforesaid,  which 
the  plaintiff  refused  to  do,  and  continued  making  the  said  noise,  &c.  to  wit,  .for 
one  hour ;  whereupon  defendant,  in  order  to  preserve  the  peace,  and  restore  good 
order  and  tranquillity  in  bis  said  house,  gave  the  plaintiff  in  charge  to  a  police- 
man, to  be  dealt  with  according  to  law,  &c :  Held  bad  on  special  demurrer,  the 
plea  not  sufficiently  alleging  a  continuing  breach  of  the  peace  at  the  time  the 
plaintiff  was  arrested,  or  that  there  was  reasonable  ground  for  apprehendiiig  a 
repetition  of  lU—Grant  v.  Moser,  6  Scott,  N.  R.  46;  2  D.  P.  C  (N.  S.)  923. 

5.  (^ffect  of  matter  laid  under  videlicet.)  The  plaintiffs  declared  that  theretofore, 
to  wit,  on  the  24th  December,  1835,  by  an  agreement  in  writing  then  made,  it 
was  agreed  that  certain  bills  that  had  been  drawn  upon  a  company  or  association 
of  which  the  defendant  was  a  member,  should  be  paid  by  the  plaintiffs ;  that  the 
plaintiffs  should  have  the  option  of  taking  certain  shares  in  the  association,  and 
that  in  the  event  of  their  declining  so  to  do,  the  defendant  and  certain  other  per- 
sons should  repay  the  sum  so  advanced  by  the  plaintiffs  at  any  time  after  the  1st 
of  October  then  next,  on  the  company  having  three  calendar  months  previous 
notice  requiring  the  same.  The  declaration,  which  was  dated  the  16th  December, 
1837,  aveired  that  after  the  making  of  the  agreement,  and  more  than  three  calendar 
months  before  the  commencement  of  the  action,  the  plaintiffs  gave  the  company 
notice  that  they  declined  to  take  the  shares,  and  required  payment  at  the  expiration 
of  three  calendar  months  then  following  the  sum  advanced  by  them :  Held,  that 
notwithstanding  the  date  of  the  agreement  was  laid  under  a  videlicet,  it  suffi- 
ciently appeared  on  the  face  of  the  declaration  that  the  action  was  not  prematurely 
brought. — Harrison  v.  Heathorn,  6  Scott,  N.  R.  121. 

6.  (Plea  puis  darrein  contmuancef  requisites  of.)  To  an  action  for  goods  sold,  the 
defendant  pleaded  puis  darrein  continuance  that  the  plaintifilS  had  become  bank- 
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nipts,  and  that  afiervardA  an  official  assignee  was  appointed ;  and  furtto,  iifM 
after  the  last  pleading  in  the  cause,  and  within  eight dajrs  now  last  past,  theoth^ir 
assignees  were  duly  chosen  by  the  creditors :  Held  bad,  for  not  showing  that 
the  official  assignee  was  appointed  after  the  last  pleading,  and  within  eight  days 
before  the  plea.— Dutni  v.  Hill,  11  M.  &  W.  470 ;  2  D.  P.  C.  (N.  S.)  1062. 

7.  (In  action  on  bill  of  exchange — Allegation  of  promise  to  pay,)  In  assumpsit  by 
the  indorsee  against  the  drawer  of  a  bill  of  exchange,  it  is  necessary  to  allege  a 
promise  to  pay,  and  without  such  allegation  the  count  is  bad  on  special  demurrer. 
(2  M.  &  W.  nQ,)-Smith  V.  Cox,  11  M.  &  W.  475  ;  2  D.  P.  C.  (N.  S.)  1035. 

8.  (Set  off  of  unliquidated  damages.)  Where,  in  assumpsit  for  premiums  of  insu- 
rance, monies  paid,  and  money  due  on  an  account  stated,  the  defendant,  being 
under  terms  of  pleading  issuably,  pleaded  as  a  set-off,  that  the  plainti^  were  in- 
debted to  him  in  the  sum  of  1500/.  for  a  total  loss  on  a  policy  of  assurance  for 
freight ;  and  the  plaintiff  signed  interlocutory  judgment  on  the  ground  tl^at  the 
plea  was  not  issuable ;  the  Court  set  aside  the  judgment  without  costs,  in  order 
that  the  question  as  to  the  sufficiency  of  the  plea  might  be  argued  on  demuner* 

Quaere,  whether  unliquidated  losses  on  a  policy  of  assurance  can  be  made  the 
subject  of  set-off:  Sembk,  that  they  cannot. — Thomson  v.  BjedrMn,  11  M.&  W. 
487  ;  2  D.  P.  C.  (N.  S.)  1028. 

9.  {Not  guilty  in  case,  what  put  in  i$sue  by,)  In  case  by  assignees  of  C,  a  bank- 
rupt, the  declaration  stated,  that,  before  the  bankruptcy,  C.  executed  to  the  de- 
fendant a  warrant  of  attorney,  subject  to  a  defeazance,  stating  that  it  was  given 
to  secure  the  payment  to  the  defendant  of  a  certain  sum,  to  wit,  9di.  17s.,  balance 
of  account,  ai^d  of  any  other  sums  which  the  defendant  might  be  called  upon  to 
pay  under  guarantee,  &c.  for  C. ;  and  alleged,  that  although  at  the  time  of  exe- 
cuting the  warrant  of  attorney,  the  defendant  had  not  entei-ed  into  any  guarantee 
&c.  for  C,  nor  ever  became  liable  to  pay  any  sum  of  money  on  his  behalf,  and 
although  at  the  time  of  executing  the  warrant  of  attorney  a  small  sum  of  money, 
to  wit,  the  sum  of  money  as  aforesaid,  and  no  more,  was  due  from  C*  to  the  de- 
fendant on  the  warrant  of  attorney  and  defeazance,  and  it  was  the  defendant's 
duty  to  issue  execution  for  that  sum  only,  being  such  balance  as  aforesaid,  with 
interest,  &c,,  and  no  more  ;  yet  the  defendant  wrongfully  caused  a  writ  of  ii.  fa. 
to  be  issued,  founded  upon  the  judgment  entered  up  on  the  said  warrant  of  attor- 
ney, indorsed  to  levy  103/.  10s.  for  debt,  costs,  &c.,  under  which  the  goods  of  C, 
of  value  sufficient  to  satisfy  that  sum,  were  seized  and  sold  before  the  bankruptcy, 
and  thereby  wholly  lost  to  the  plaintiffs  as  assignees.  To  this  declaration  the 
defendant  pleaded  not  guilty,  and  that,  after  the  time  of  executing  the  warrant  of 
attorney,  and  before  the  execution,  a  large  sum  of  money,  to  wit,  100/.  was  due 
from  C.  to  the  defendant  upon  the  warrant  of  attorney  and  defeazance,  in  addi- 
tion to  the  said  balance  of  account  in  the  declaration  mentioned ;  on  which  issues 
were  joined :  Held,  that,  on  these  pleadings,  it  was  incumbent  on  the  plaintiffs, 
in  order  to  recover  in  the  action,  to  prove  that  no  more  was  due  to  the  defendant 
than  23/.  17s.,  the  balance  of  account  mentioned  in  the  declaration. — Gough  v. 
Cri66,  11  M.&W.  497. 

10.  (In  debt — Admission  of  payments  in  declaration,)  In  debt,  the  plaintiff  de- 
manded the  sum  of  10/.  IBs. ;  the  declaration  then  alleged,  that  the  defendant 
was  indebted  to  the  plaintiff  in  100/.  for  work  and  labour,  &c.,  and  in  100/.  on 
an  account  stated  ;  and  averred,  that  although  the  defendant  had  paid  89/.  2s., 
parcel  of  the  said  monies,  yet  he  had  not  paid  the  residue,  amounting  to  the  sum 
of  10/.  18s.  above  demanded :  Held,  that,  on  nunquam  indebitatus  pleaded  to 
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this  declaratioDf  the  plaintiff  was  bound,  in  order  to  recover,  to  prove  a  debt  ex- 
ceeding the  sum  of  89/.  2<.— Prtc«  v.  Hees,  11  M.  &  W.  576. 

11.  (^Auumjisxt— Contract  to  deliver  goods  within  reasonable  time,  construction  ^— 
Breach.)  The  plaintiff  declared  in  case,  and  alleged  that  the  defendants  were 
common  carriers,  and  had  received  certain  goods,  to  be  carried  from  London  to 
Birmingham,  and  there  to  be  delivered  for  reasonable  hire  ;  and  that  it  was  the 
duty  of  the  defendants  safely  and  securely  to  carry  and  deliver  the  goods,  but 
that  although  a  reasonable  time  for  carrying  and  delivering  the  same  had  long 
since  elapsed,  yet  the  defendants,  neglecting  their  duty,  did  not  deliver  the  goods 
to  the  plaintiff,  and  that  they  were  by  the  negligence  of  the  defendants  wholly  lost 
to  the  plaintiff.  Issue  thereon.  At  the  trial,  the  negligence  of  the  defendants, 
and  the  non-delivery  of  the  goods  within  a  reasonable  time,  were  substantiated  to 
the  satisfaction  of  the  jury  :  Held,  after  verdict,  that  the  plaintiff  was  entitled  to 
recover  damages  for  such  non-delivery,  for  that  the  breach  alleged  in  the  declara- 
tion might  be  read  as,  in  effect,  stating  that  the  defendant  did  not  within  a  rea- 
sonable time,  nor  at  any  time  afterwards,  deliver  the^  goods  to  the  plaintiff,  the 
duly  to  deliver  within  a  reasonable  time  l)eing  merely  a  term  engrafted  by  legal 
implication  upon  a  promise  or  duty  to  deliver  generally.  Qv^^f,  whether  the 
allegation  would  have  been  sufficient  upon  special  demurrer,  if  the  only  breach 
had  been  non-delivery  within  a  reasonable  lime. — Raplutel  v.  Pickford,  2  D.  P.  C. 
(N.S.)916. 

12.  {Bills  and  notes — Statement  of  time  when  due.)  The  Court  set  aside,  as 
frivolous,  a  demurrer  to  a  declaration  on  a  promissory  note,  on  the  ground  that  it 
contained  no  statement  of  the  time  when  the  note  became  payable. — Gumey  v. 
Hi/i,  2  D.  P.  C.(N.S.)  936. 

13.  (Counsel* s  signature.)  To  a  declaration  containing  a  count  on  a  bill  of  ex- 
change and  a  count  on  an  account  stated,  the  defendant  pleaded  to  the  first  count 
a  plea  introducing  new  matter,  but  concluding  to  the  country  instead  of  with  a 
verification,  and  to  the  second  count  a  plea  of  Uie  general  issue.  The  former 
plea  not  being  signed  by  counsel,  held,  that  the  plaintiff  was  at  liberty  to  sign 
judgment  on  the  whole  record,  for  that  the  rule  of  H.  T.  2  Will.  4,  s.  107,  in 
providing  that  no  pleading  which  concludes  to  the  country  need  be  signed  by 
counsel,  means  one  which  properly  concludes  to  the  country  :  Held,  also,  that  the 
plaintiff  was  not  bound  to  take  the  objection  by  demurrer ;  and  that  the  two  pleas 
formed  but  one,  and  the  judgment  on  the  whole  record  was  therefore  correct. 
(1  C.  M.  &  R.  577  ;  3  D.  P.  C.  247  ;  8  M.  &  W.  289;  10  M.  &  W.  330.)— 
Stevens  v.  Angell,  3  D.  P.  C.  (N.  S.)  160. 

1 4.  (Action  against  members  of  joint  stock  company  ^Several  pleas.)  In  a  proceeding 
by  set.  fa.  against  a  member  of  a  trading  company,  after  judgment  obtained 
against  the  public  oflicer,  the  Court  allowed  pleas,  1.  that  the  defendant  was  not 
a  member  of  the  company  ;  and  2.  a  plea  of  payment.  The  proceeding  by  sci.fa, 
in  such  a  case  is  within  the  4  Ann.  c.  16. — Fhillipson  v.  Tempest,  3  D.  P.  C. 
(N.  S.)  209. 

15.  (Stat.  3  4r  4  Will.  4,  c.  42,  s,  12.— Jitttia/.  of  Christian  name^-Frivolous  de- 
murrer.) In  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  the 
declaration  alleged  that  *<  one  J.  Bani^es**  made  his  bill  &c«  Demurrer,  on  the 
ground  that  the  Christian  name  ought  to  have  been  set  out  in  full,  or  it  ought  to 
have  been  alleged  that  it  was  designed  only  by  the  initial  letter  in  the  bill.  The 
Court  set  aside  the  demurrer  as  frivolous. — Braithwaite  v.  Harrison,  3  D.  P.  C* 
(N,  S.)  214. 
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16.  (Issuable  pleas,)  To  an  aclion  by  indorsee  against  indorser  of  a  bill  of  ex- 
change* the  defendant,  being  under  terms  to  plead  issuably,  pleaded  that,  after 
the  indorsement,  the  plaintiff  persuaded  and  induced  the  acceptor  of  the  bill  to 
dishonour  it,  and  not  to  pay  it  when  at  maturity,  and  that  thereupon  the  bill  was 
dishonoured.  Held,  that  the  plaintiff  was  entitled  to  sign  judgment  as  for  want 
of  a  plea.— J3ateson  v.  Lee,  3  D.  P.  C.  (N.  S.)  224. 

17.  (New  assignment  after  plea  of  payment.)  The  plaintiff  declared  in  indebitatus 
assumpsit  for  work  and  labour,  and  on  an  account  stated,  for  16/.  35.  lOd, ;  plea, 
except  as  to  2/.  3<.  lOd,,  paid  into  Court,  that  the  defendant,  before  the  com- 
mencement of  the  suit,  paid  to  the  plaintiff,  and  the  plaintiff  accepted,  money  to 
a  large  amount,  in  full  satisfaction  of  the  debt  in  the  declaration  mentioned. 
Heplication,  denying  the  payment  and  acceptance  as  alleged.  It  appeared  at  the 
trial,  that  the  original  sum  due  was  30^.  2s,  lOcZ.,  of  which  14/.  had  been  paid, 
leaving  the  balance  claimed  in  the  action  of  16/.  3s.  lOd.  Held,  that  the  issue 
raised  on  the  pleadings  was  whether  the  money  paid  was  in  satisfaction  of  the 
debt  in  the  declaration  mentioned ;  and  that  the  plaintiff  was  not  bound  to  new 
assign,  to  show  that  the  sum  sought  to  be  recovered  was  a  sum  ultra  that  already 
paid ;  and  that  the  defendant  having  failed  to  show  payment  beyond  14/.,  the 
plaintiff  was  entitled  to  a  verdict  for  14/.,  the  balance  less  the  money  paid  into 
Court.     (4  M.  &  W.  4.)  -Dite  v.  Hawher,  3  D.  P.  C.  (N.  S.)  189. 

And  see  Bankruptcy,  3,  6 ;  Bills  and  Notes,  6;  Corporation  ;  Covenant;  Dis- 
tress; Joint  Stock  Banking  Company  ;  Landlord  andTsnant,  1 ;  Partner- 
ship; Process,  6 ;  Railway  Shares,  ;  Scire  Facias,  |,  2 ;  Set-off  yTRssPASSt 2. 

POOR  LAWS  AMENDMENT  ACT. 

(Formation  of  board  of  guardians.)  A  writ  of  mandamus  stated  the  formation  of 
a  poor  law  union,  and  that  the  Poor  Law  Commissioners  had  directed  the  guar- 
dians of  the  union  to  give  directions  to  the  overseen  for  the  sereial  townships  and 
places  to  provide  such  sums  &c.  Tlie  writ  then  stated  an  order  df  the  guardians 
of  the  union  dated  27 tb  August,  1838,  to  the  overseers  of  T.  to  pay  a  sum  of 
money.  The  writ  was  tested  23rd  January,  1839.  The  defendants  made  a  re- 
turn to  the  mandamus  30th  March,  1839,  admitting  that  **  true  it  was  that  the 
guardians  did  require  them,  &c.  overseers  of  T.  :'*  Held,  that  it  $ufficiently  ap- 
peared on  the  proceedings,  that  the  defendants  were  the  overseers  of  T*  at  the 
time  of  the  order  made  by  the  guardians  of  the  union. 

On  the  formation  of  a  poor  law  union,  one  parish  altogether  tieglected.to  elect 
any  guavdians.  There  were  two  elections  of  guardians  after  the  first,  and  at 
those  also  the  same  parish  neglected  to  elect  any  guardians :  Held,  that  even 
if  at  the  ^rst  election  the  board  of  guardians  was  incomplete,  the  defect  was 
cured  liy  the  .38th  section  of  the  Poor  Law  Amendment  Act,  which  gives 
validity  to  a  board  elected  subsequently  to  the  first  elciction,  though  the  full 
number  of  guardians  be  not  elected. 

SembU,  that  the  board  was  a  good  board  even  the  ^rst  year,  Robinson  v.  Eeg, 
(in  error),  2  G.  &  D.  826. 

POOR  RATE, 

1.  (RateabHHy  of  lessee  of  toll  of  tin,)  The  Duke  of  Cornwairs  lessee'  of  the  loll 
of  tin,  in  a  mine  under  fin  bounds,  is  rateable  to  the  relief  of  the  poor.  [In  Cam* 
Seac.  affirming  the  judgment  of  Q.  B.]^ Crease  v;  Sawle,^  G.  &  D.  812. 

2.  CRdteability  of  public  institution)  The  president,  council,  and  members  ef  the 
Itoyal  Academy  of  Arts,  were  rated  to  the  relief  of  the  poor,  as  the  occupiers  of 
the  exhibition  rooms  in  the  Royal  Academy, 
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Tite  sociefy,  Which  consists  of  forty  members  called  acadcmichtw,  and  is  not  a 
corporation,  nor  has  any  charter  or  letters  patent,  was  constitnted  hy  O^eorge  the 
iliird,  in  1768,  for  the  purpose  of  promoting  tlie  arts  of  painting,  scalpturt,  and 
architecture.  The  academicians  are  appointed  by  the  sovereign,  and  all  the 
officers  of  the  society  are  either  appointed  or  are  elected  by  the  society,  subject 
to  the  approbation  of  the  sovereign. 

The  council  consists  of  eight  academicians  and  the  president,  who  have  the 
manngement  of  the  society's  affairs,  subject  to  the  approbation  of  the  sovereign. 

The  meetings  of  the  society  were  formerly  held  in  part  of  the  royal  palace  of 
Somerset  House,  and  afterwards  William  IV.  appropriated  to  their  use  certain 
apartments  in  a  building  the  property  of  the  crown,  in  Trafalgar  Square.  On  the 
piemises  rated,  there  is  an  annual  exhibition  of  pictures,  which  all  persons  are 
ndmitted  to  view  on  payment  of  one  shilling  each.  The  receipts,  after  defraying 
the  expenses  of  the  exhibition,  are  applied  to  the  payment  of  lectures,  of  books, 
^c.  for  students,  and  of  pensions  to  distressed  artists. 

The  accounts  of  the  society  are  finally  submitted  to  the  keeper  of  the  privy 
purse. 

Any  >person  of  good  character  and  capacity  may  become  a  student. 

At  the  commencement  of  the  society,  the  king  supplied  the  deficiency  of  the 
funds  of  the  society  out  of  his  privy  purse,  but  the  society  at  present  has  money 
in  the  funds  applicable  to  the  purposes  of  the  society. 

The  society  has  no  lease  or  certain  term  of  holding,  but  the  crown  may  at  any 
time  resume  possession.  " 

All  artists  of  merit  are  permitted  to  exhibit  such  of  their  works  as  are  approved 
of  by  the  academy  at  the  annual  exhibition.  The  academicians  may  exhibit  more 
works  of  art  than  other  persons,  but  they  must  each  annually  exhibit  one  such 
work.  A  register,  open  to  public  inspection,  is  kept  of  such  of  the  exhibited  works 
as  are  for  sale.  •  * 

The  council  at  each  meeting  of  council  receive  4/.  10s.  equally  divided  among 
the  members  attending ;  and  the  visitors  of  the  schools,  who  are  also  members  and 
attend  in  rotation,  receive  1/.  10s.  for  each  attendance. 

Held,  that  as  the  appellants  had  no  beneficial  occupation,  in  the  shape  of  actual 
residence  on  the  premises  assessed,  and  no  beneficial  occupation  at  all  apart  from 
the  purposes  of  the  institution,  they  were  merely  the  agents  of  the  crown  for  fur- 
thering the  public  purposes  for  which  the  crown  property  was  employed,  and  were 
not  rateable.    [See  now  the  the  6  &  7  Vict.  c.  36.]—  Beg.  v.  SJiee,  3  G.  &  D.  80. 

3.  {Distress  for — Costs.)  A  warrant  of  distress  directed  the  officer  to  levy  the  sum  of 
28/.  55.  5^d.  (the  amount  of  a  poor  rate),  and  also  the  further  sum  of  lis.  6d. 
for  costs  incurred,  making  in  the  whole  the  sum  of  28/.  16s.  llj^.,  together  with 
the  reasonable  charges  of  taking  and  recovering  the  said  distress.  The  goods 
seized  under  the  warrant  were  replevied,  and  the  defendants  made  cognizance, 
justifying  the  seizure  of  the  goods  only,  under  the  43  Eliz.  c.  2,  s.  19 :  Held,  that 
the  distress  was  not  illegal,  as  the  defendants  did  nothing  but  what  they  could 
justify  under  the  warrant  of  distress  for  the  poor  rate  alone. — Skingley  v.  Surridge, 
11  M.  &  W.  503. 

And  see  CHURCHWAnoEN. 

POWER.    See  Devmb,  3 ;  Estoppel  -,  Will,  2. 

POWER  OF  ATTORNEY.    See  Deed. 
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PRACTICE. 

1.  (Judgment  as  in  aue  of  nonsuit,)  The  Court  refused,  on  the  last  day  but  one  of 
term,  to  graot  a  rule  for  judgment  as  in  case  of  a  nonsuit,  cause  to  be  sbown  on 
the  morrow. — Anonymous,  5  Scott,  N.  R.  778. 

2.  (Judgment  ofnon  pros,  in  trespass,)  It  is  not  competent  to  one  i>f  several  de- 
fsndanls  to  sign  judgment  of  non-pros  on  behalf  of  all,  unless  the  plaintiff  is  in 
deCattU4w  to  all.— Hom^t  v.  Bingham,  5  Scott,  N.  R.  889. 

3.  (Rule  to  plead — Holidays,)  The  three  days  succeeding  Christmas  Day  aieto 
be  reckoned  in  rules  to  plead  &c.  though  kept  as  holidays  at  the  offioes  by  virtue 
of  the  exception  in  statute  8  &  4  Will.  4,  c.  42,  s.  AS.'-Wilkes  v.  Perks,  6  Scott, 
N.  R.  42. 

4.  (Setting  aside  judgment— ^Jntitling  rules — Form  of fi,  fa.  for  costs  otily,)  On  the 
10th  March,  1842,  the  plaintiff  delivered  a  declaration  consisting  of  four  counts; 
on  the  14th,  the  defendant  delivered  a  special  demurrer  to  the  first  count,  and  a 
plea  of  non-assumpsit  to  the  last  three  counts  (signed  by  a  serjeant) :  on  the  16th, 

.  the  demurrer  was  by  a  judge's  order  set  aside  as  frivolous,  and  on  the  19th, 
plaintiff  signed  judgment  on  the  first  for  want  of  a  plea ;  the  judgment  was  after- 
wards set  aside  by  a  judge's  order,  by  which  the  plaintiff  had  leave  to  amend  his 
declaration  on  payment  of  Al,  costs  within  ten  days;  the  costs  nbt  having  been 
paid  within  the  time  limited,  the  defendant  signed  judgment  on  the  first  count. 

On  the  6th  of  June,  the  defendant  obtained  leave  to  add  pleas  of  payment  and 
set-off,  which  were  delivered  on  the  4th  of  July,  but  were  neither  dated  nor 
signed ;  whereupon  the  plaintiff  on  the  7th  July  signed  judgment ;  on  the  I4th  of 
July  an  order  was  made  by  Coleridge,  J.  to  set  aside  the  judgment  so  signed  by 
the  plaintiff,  with  costs,  to  be  taxed,  to  be  paid  by  the  plaintiff;  on  the  16th,  these 
costs  were  taxed  at  6^  5s,,  which  sum  was  demanded  of  the  plaintiff's  attorney, 
but  not  paid :  on  the  same  day  the  order  of  the  14th  was  made  a  rule  of  Court, 
which  was  intituled  "  as  of  Trinity  Term,  5  Victoria,"  but  dated  **  Saturday,  the 
16th  July,''  and  directed  that  the  plaintiff  should  pay  to  the  defendant  or  his 
attorney  the  costs  &c.  occasioned  by  that  application  to  the  Court,  to  be  taxed ; 
these  costs  were  afterwards  taxed,  and  on  the  18th  of  July  a  writ  of  fi.  fa.  was 
sued  out  by  the  defendant,  as  well  for  those  costs  as  for  the  costs  taxed  upon  the 
judge's  order  of  the  14th  July ;  by  this  writ  the  sheriff  was  commanded  to  levy 
"  91, 6s,  8d.,  which  lately  &c.  by  rule  of  our  said  Court  intituled  &c.,  were  by  the 
said  Court  ordered  to  be  paid,"  &c.  pursuing  the  form  No.  8,  given  by  the  rule  of 
Hilary  Term,  2  Vict. 

Held,  first,  that  the  judgment  signed  by  the  plaintiff  on  the  7th  July  was  irre- 
gular, and  properly  set  aside  by  the  judge's  order  of  the  14th,  for  that  assuming 
the  added  pleas  to  be  nullities  for  the  reason  suggested  (on  which  no  opinion 
was  given),  the  plea  of  non-assumpsit  remained. 

Secondly,  that  there  was  no  inconsistency  in  the  rule  of  court  being  intituled 
as  of  the  term  preceding  the  date  of  the  order,  the  course  prescribed  by  the  rules 
of  Hilary  Term,  1  Vict,  having  been  adopted. 

Thirdly,  that  the  writ  of  fi.  fa.  was  irregular,  for  that,  although  the  costs  of 
setting  aside  the  judgment  of  the  7th  July,  the  amount  of  which  had  been  ascer- 
tained by  taxation  before  the  rule  of  Court  was  made,  might  be  considered  as  at 
that  time  a  definite  sum  of  money,  (although  not  specifically  ordered  by  the  Court 
to  be  paid  by  the  plaintiff),  yet  that  the  costs  of  the  rule  not  then  ascertained 
could  not  be  so  considered.— £adman  v.  Pugh,  6  Scott,  N.  R.  150 5  2  D.  P«  C. 
(N.  S.)  907. 
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5.  {Setting  atide  proceedings  for  irregtilarityt  time  for,)  The  rule  as  to  the  time 
within  which  an  application  to  set  aside  proceedings  for  irregalarity  mast  be  made , 
applies  as  well  to  the  case  of  a  prisoner  as  to  that  of  any  other  yenou.^Ciaridge 
V.  APKentie,  6  Scott,  N.  R.  171 ;  2  D.  P.  C.  (N.  S.)  898 ;  see  also  Davies  v. 
Watkins,  2  D.  P.  C.  (N.  S.)  930. 

6«  (Staying  proceeding  iu  qui  tarn  action,)  The  Court  refused  to  stay  the  proceed- 
ings in  an  action  by  a  common  informer  to  recover  certain  penalties  incurred 
under  the  I  &  2  Will.  4,  c.  Ixxxi.,  or  to  give  the  defendant  time  to  plead  until 
the  first  day  of  next  term,  upon  a  suggestion  that  an  act  was  expected  in  the 
interim,  that  would  have  the  effect  of  relieving  the  defendant  from  the  penalties. — 
Grant  q,  t,  v.  Ridley,  6  Scott,  N.  R.  176. 

7.  (Judgment  as  in  ease  of  nonsuit— Slet  processus,)  Where,  in  an  action  of  cove- 
nant, several  breaches  were  alleged  in  the  declaralion,  to  which  there  were  sepa- 
rate pleas,  some  of  which  were  demurred  to,  and  on  the  others  issues  of  fact  were 
joined ;  and  judgment  having  been  given  for  (he  defendant  on  the  demurrers,  the 
plaintiff  did  not  proceed  to  trial  with  the  issues  in  fact,  whereupon  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit :  but  the  defendant  having 
become  bankrupt  since  the  issues  were  joined,  a  stet  processus  was  offered  by  the 
plaintiff;  it  was  held,  that,  inasmuch  as  the  defendant's  right  to  the  costs  of  the 
demurrer  had  already  accrued,  the  stet  processus  could  only  extend  to  the  issues 
of  fact,  leaving  the  defendant  to  recover  his  cosU  of  the  demurrer.  There  being, 
however,  a  difficulty  as  to  entering  a  stet  processus  to  a  part  of  the  record,  it  was 
agreed  that  the  plaintiff  should  enter  a  nolle  prosequi  as  to  such  parts  of  the  de- 
claration as  related  to  the  issues  of  fact,  the  defendant  consenting  that  the  plaintiff 
should  not  be  liable  to  costs  ou  the  nolle  prosequi. — Quarington  v.  Arthur,  11 
M.  &  W.  491  -,  2  D.  P.  C.  (N.  S.)  1036. 

8.  (Judgment  as  in  case  of  nonsuit,)  Where  a  plaintiff  abstains  from  trying  the 
cause  at  the  assizes  .for  which  he  has  given  notice  of  trial,  in  consequence  of  a 
proposal  from  the  defendant  that  it  shall  await  the  event  of  another  action  against 
the  defendant,  and  that  is  determined  in  time  to  enable  the  plaintiff  to  go  to  trial 
at  the  next  assizes ;  his  not  doing  so  is  a  default,  which  entitles  the  defendant  to 
move  for  judgment  as  in  case  of  a  nonsuit,  and  he  is  not  bound  to  take  the  cause 
down  by  proviso. — Carven  v.  Birch,  11  M.  &  W.  544. 

9.  (  Precedence  of  motions  on  last  day  of  term,)  It  is  the  practice  of  the  Court  of 
Queen's  Bench  on  the  last  day  of  term,  that  the  junior  barrister,  seated  on  the 
back  row,  shall  be  called  upon  to  move  first,  both  on  the  first  and  second  rounds 
of  motions.— 2  D.  P.  C.  (N.  S.)  929. 

10«  (Rehearing  motion  on  same  materials,)  An  application  to  set  aside  a  warrant 
of  attorney  was  discharged,  on  the  ground  that  the  applicant  did  not  produce  a 
verified  copy  of  the  instrument :  Held,  that  it  was  incompetent  to  him  to  come  to 
the  Court  a  second  time  with  a  like  motion  on  the  same  materials,  with  the  addi- 
tion only  of  an  aflSdavit  verifying  the  warrant  of  attorney.  (9  D.  P.  C.  1021.)— 
Levi  V.  Coyle,  2  D.  P.  C.  (N.  S.)  932. 

11.  (Judgment  as  in  case  of  nonsuit,)  Where,  after  notice  of  trial  given,  and  be- 
fore the  day  of  trial,  the  defendant's  wife,  who  lived  apart  from  her  husband, 
settled  the  action,  and  the  defendant  was  told  of  the  settlement  by  the  plaintiff, 
but  received  no  formal  notice  of  the  abandonment  of  the  action ;  the  Court  dis- 
charged a  rule  for  judgment  as  in  case  of  a  nonsuit,,  but  on  the  terms  of  a  stet 
processus  or  peremptory  undertaking,  and  payment  of  costs  of  the  ddij,-^Wortley 
V.  Gedge,  2  D.  P,  C.  (N.  S.)  937. 
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12.  {Judgment  as  in  case  of  nonsuit.)  Issue  was  joined  on  the  20th  July,  and 
notice  of  trial  given  for  the  ensuing  assizes  ;  on  the  25th  the  plaintiff  counter- 
manded the  notice.  On  motion  for  judgment  as  in  case  of  a  nonsuit,  plaintiff 
swore  that  defendant  was  insolventi  and  that  he  was  not  aware  of  such  insol- 
vency at  the  time  of  issue  joined.  The  Court  required  a  peremptory  undertaking, 
the  plaintiff  having  allowed  proceedings  to  go  on  after  he  had  become  acquainted 
with  the  insolvency  .—id  iic/ieson  v.  Marshy  2  D.  P.  C.  (N.  S.)  943. 

13.  (Making  judge^s  order  rule  of  Court,)  The  Court  will  not  grant  a  rule  abso- 
lute in  the  first  instance  for  making  a  judge's  order  a  rule  of  Court,  where  by 
the  rule  costs  are  sought  to  be  imposed  on  the  opposite  party.^ — Spicer  v.  Bond, 
2  D.  P.  C.  (N.  S.)  955. 

14.  (Notice  of  trial— Entry  of  ne  recipiatnr,)  On  the  4th  January  the  plaintiff 
gave  notice  of  trial  for  the  first  sittings  of  term,  which  began  on  tlie  12th.  The 
plaintiff  not  having  entered  the  record  on  the  11th,  the  defendant  entered  a-ne 
recipiatur,  under  the  rule  of  H.  T.,  12  &  13  Car.  2,  s.  2.  On  the  14th  the  plain- 
tiff gave  notice  of  trial  by  continuance  for  the  17th,  when  the  second  sittings 
began,  and  at  such  sittings  the  cause  was  tried  in  the  defendant's  absence,  and 
the  plaintiff  obtained  a  verdict :  Held,  that  the  notice  of  trial  by  continuaooe-was 
invalid ;  for  that,  after  an  entry  of  ne  recipiatur,  the  plaintiff  was  bound  to|;fve 
a  fresh  notice  of  trial  for  a  new  sitting.  >  •  ■■  ■ 

Semhte,  that  the  entry  of  ne  recipiatur  under  the  circumstances  was  not  a 
hinderance  of  the  plaintiff  in  the  trial  of  his  cause,  within  the  rule  of  M;  T.  4 
Anne  ;  for  that  until  the  record  was  carried  in  and  entered,  the  plaintiff  was  not 
ready  for  trial.— Fitc/i  v.  Burton,  2  D.  P.  C.  (N.  S.)  958. 

15.  (Stay  of  proceedings — Adjourned  summoiis  )  After  judgment  by  default,  a 
summons  was  taken  out  for  a  stay  of  proceedings  in  the  action  on  payment  of 
debt  and  costs,  on  the  24th  of  April,  returnable  on  the  25th ;  the  parties  agreed 
that  itshould  stand  over  for  hearing  to  the  afternoon  of  the  26th.  On  the  tti6m- 
ing  of  the  26th  the  plaintiff  executed  a  writ  of  inquiry,  of  which  nbtice  had  been 
given  before  the  service  of  the  summons :  Held  irregular,  for  that  the  summons 
operated  as  a  stay  of  proceedings  from  the  time  at  which  it  was  originally  return- 
able on  the  25ih.— Sargent  v.  Brown,  2  D.  P.  C.  (N.  S.)  985. 

16.  (On  appeal  from  judge's  order.)  On  an  application'  to  'the'  Court,  after  the 
refusal  of  a  judge,  to  discharge  a  defendant  arrested  under  the  1  and  2  Vict.  c. 
1 10,  s.  3,  either  party  may  produce  fresh  affidavits ;  but  thx>se  used  before  the 
judge  must  be  brought  before  the  Court. — Heath  v.  Nesbitt,  2  D.  P.  C.  (N.  S.) 
1041. 

17.  (Judgment  as  in  case  of  nonsuit — Renewal  of  application*)  A  rule  for 
judgment  as  in  case  of  nonsuit  was  discharged  in  Hilary  Terra,  on  the  ground 
of  a  defect  in  the  affidavit,  which  did  not  show  whether  it  was  a  town  or  country 
cause.  A  second  rule  obtained  in  the  same  term,  on  an  amended  affidavit,  was 
also  discharged  on  the  ground  that  it  was  a  mere  renewal  of  the  former  applica- 
tion :  Held,  that  the  defendant  was,  nevertheless,  entitled  to  renew  the  motion  in 
Easter  term,  there  having  been  a  new  deh\i\t,—Withers  v.  Spoon,  3  D.  P.  C. 
(N.S.)17. 

18.  (Special  jury,)  Plaintiff  having  obtained  a  rule  for  a  special  jury,  and  given 
notice  of  trial,  a  particular  day  was  appointed  for  hearing  the  cause.  On  that 
day,  a  special  jury  not  having  been  summoned,  the  cause  was  put  in  the  common 
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jury  list,  and  the  next  day  was  tried  as  undefended.  The  Court  set  aside  the 
verdict  as  irregular  wth  costs,  (4  ftl.  &  ISel.  461.)-^Hag»e  v.  Hall,  3  D.P.  C. 
(N.  S0  83. 
T9.  '(On  a  rule  for  new  trial,  8^c.)  On  motion  for  a  Talc  for  a  new  trial,  or  in 
arrest  of  judgment,  the  Court  will  first  dispose  of  that'branch  of  the  rule  which 
applies  to  a  new  trial.— Rd«e  v.  Oroves,  3  D.  f».€.  (N.S.)  61. 

20.  (New  trial— Non$uit.)  On  the  trial  of  a  cause  at  nisi  prius,  the  judge,  after 
hearing  the  Q|iening  statement  of  the  plaintiff's  counsel,  but  before  the  first  wit- 
ness had  concluded  his  evidence,  directed  a  nonsuit.  On  an  affidavit  by  the 
witness  that  he  could  have  proved  certain  material  facts  if  the  trial  had  not  been 
interrupted,  the  Court  made  absolute  a  rule  for  a  new  trial,  on  payment  of  costs. 
— Erf^«r  V.  Knapp,  8  D.  P.  C.  (N.  S.)  73. 

21.  (Judgment  on  sci,fa,  when  defendant  resides  abroad,)  Where  a  defendant  was 
resident  at  Boulogne,  the  Court  granted  leave  to  sign  judgment  against  him  on  a 
sci.  fa.,  upon  an  affidavit  of  service  of  the  notice  of  the  writ  on  him  at  that  place. 
—Stockport  V.  Hawkins,  3  D.  P.  C.  (NT.  S.)  204, 

22.  (Judgment  as  in  case  of  nonsuit.)  In  a  special  jury  cause,  the  j>laintifir  made 
default  in  not  going  to  trial  at  the  sittings  after  Hilary  term.  In  Easter  term  the 
defendant  obtained  a  rule  for  costs  of  the  day.  No  fresh  notice  of  trial  having 
been  given,  in  Trinity  term  the  defendant  moved  for  judgment  as  in  case  of  non- 
suit :  Held  a  sufficient  excuse,  that  special  jury  causes  are  not  tried  at  the  sit- 
tings after  Easter  term.— Doc  d.  Jordan  v.  Templeton,  3  D.  P.  C.  (N.  S.)  194. 

23.  (Time  for  pleading,)  The  declaration  was  delivered  on  the  6th  of  June,  in- 
dorsed "  plea  in  four  days,  or  judgment ',"  the  rule  to  plead  was  entered  on  the 
6th  of  June  :  Held,  that  the  defendant  had  the  whole  of  the  10th  of  June  to  plead 
in,  and  that  a  judgment  signed  on  that  day  for  want  of  plea  was  irregular. — Dunn 
V.  Hodson,  3  D.  P.  C.  (N.  S.)  204. 

PRACTICE  m  CRIMINAL  CASES. 

(Insolvency  of  bail.)  Where  an  indictment  for  conspiracy  bad  been  removed  by 
certiorari,  and  the  ordinary  bail  had  been  given,  but  after  trial  and  oonviction  of 
the  defendant,  and  before  judgment,  a  motion  was  made  to  quash  the  indsstiDent 
for  insuificiency,  and  pending  such  motion  one  of  the  bail  became  insolvent,  and 
offered  a  composition  to  his  creditors  :the  Court  refoeed  to  require  the  defendant 
to  give  fresh  bail.— R<-g.  v.  Johnson,  3  D.  P.  C.  (N.  S.)  132. 

PRESCRIPTION. 

(Interruptionof  right  of  common,  what  is,)  Where  a  right  of  common  had  been 
exercised  by  the  tenants  of  a  farm  for  more  than  thirty  years  before  action,  except 
for  about  two  years  in  the  middle' of  the  period,  when  the  landlord  was  in  pos- 
session, who  had  no  commonable  cattle  :  Held,  that  such  non-user  was  not  an 
**  interruption"  within  2  &  3  Will.  4,  c.  71,  and  that  it  was  correctly  left  to  the 
jury  to  say  whether  the  right  had  been  substantially  enjoyed  for  the  full  period  of 
thirty  years.  (8  Ad.  &  E.  778 ;  1  M.  &  Rob.  382.)— Can-  v.  Foster,  2  *G.  & 
D.  763. 

PRINCIPAL  AND  AGENT. 

(Liability  of  agent  to  principal,)  A  declaration  stated  that  the  defendant  had  been 
retained  by  the  plaintiffs  as  their  bro£br,  to  sell  certain  goods  and  deliver  the 
same,  according  to  the  terms  of  the  contract,  to  such  person  as  should  become 
purchaser.    It  then  alleged  that  the  defendant  sold  the  goods  of  one  P.,  and  P* 
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purchased  at  certaiti  times  of  delivery,  the  sunouat  to  be  paid  on  deliYery  :  Held 
that  this  amonnted  to  ao  egress  cefiitTact  by  the  defendant  wilh  the  plaintiffs  to 
deliver  what  he  sold  for  ready  moa^  only. 

That  the  duty  of  the  broker  arose  from  his  coDtiact  not  to  deliver  but  for  ready 
iDoney* 

And  that  case  was  maintaiDble  against  the  defendant  for  deliveiiBg  without  the 
jprice  being  paid.— Boorfnan  v.  Broum,  2  G.  &  D.  728. 
And  see  Contract  of  Sale. 

PRISONER. 

1.  (Right  of,  to  remove  himself  by  habeas  coi'pus — Itisolvent  Act.)  A  prisoner  in 
the  debtor's  prison  for  London  and  Middlesex  (not  being  in  custody  at  the  suit 
of  the  plaintiff)  petitioned  the  Insolvent  Court,  and  inserted  the  plaintiff,  among 
others,  as  a  creditor  in  his  schedule.  He  afterwards  obtained  his  discharge  and 
the  benefit  of  the  act  as  to  allhis  creditors  except  the  plaintiff,  and  he  was  to  be 
entitled  to  his  discharge  and  the  benefit  of  the  act  as  to  the  plaintiff's  debt  as 
soon  as  he  should  have  been  in  custody  at  his  suit,  within  the  trails  and  not 
within  the  rules  of  the  prison,  for  seven  months.  On  the  following  day,  while  the 
insolvent  was  still  in  the  same  custody,  the  plaintiff  sued  out  of  the  Queen's 
Bench  a  capias  ad  respondendum  against  him,  which  was  lodged  with  the  sheriff 
of  Middlesex,  who  thereupon  detained  the  defendant  at  the  plaintiff's  suit. 

Held,  that  notwithstanding  the  adjudication  of  the  Insolvent  Court  under  1  &  2 
Vict.  c.  ]  10,  the  prisoner  had  the  same  right  as  before  the  statute  of  removing 
himself  by  habeas  corpus  ad  fac.  et  recip.  into  the  custody  of  the  Marshal  of  the 
Queen's  Bench,— Samuel  v.  Nettleship,  2  G.  &  B.  770. 

2.  (Small  debtor — Insolvent  Act.)  A  prisoner  in  custody  for  twelve  calendar  months 
for  a  debt  under  20/.  is  entitled  to  his  discharge  under  the  48  Geo.  3,  c.  123, 
though  he  has  appliedjfor  relief  under  the  1  &  2  Vict.  c.  110,  to  the  Insolvent 
Court,  and  been  remanded  for  a  longer  period  than  a  year.  (5  M.  &  W.  388.) 
^Hopkins  V.  Pledger,  3  D.  P.  C.  (N.  S.)  119. 

3.  (S)nall  debtor.)  Notice  of  a  motion  for  a  defendant's  discharge  out  of  custody 
under  the  48  Geo.  3,  c.  123,  was  served  on  the  3rd  of  June,  it  being  stated  that 
the  motion  would  be  made  on  the  12th,  or  as  soon  after  as  counsel  could  be  heard : 
Held  insufficient;  although  in  fact  the  motion  was  not  made  till  the  14th. — Bur- 
ley  V.  Worrall,  3  D.  P.  C.  (N.  S.)  146. 

And  see  Practice,  5. 

PROCESS. 

1.  (Defendant  cannot  rule  sheriff  to  return  ca.  sa.)  Before  execution  of  a  ca.  sa. 
against  defendant  and  before  any  satisfection  or  compromise  of  the  plaintiff's 
claim,  the  defendant  ruled  the  sheriff  to  return  the  writ. 

Admitted,  that  the  defendant  had  no  right  to  rule  the  sheriff  under  these  cir- 
cumstances. (8  D.  P.  C.  532.)-~Daniels  v.  Gomperls,  2  G.  &  D.  751 ;  see  also 
WilUams  V.  Webb,  2  D.  P.  C.  (N.  S.)  904. 

2.  (DUtringas — Defective  indorsement  on  writ  of  summons.)  A  writ  of  summons  was 
indorsed  "  The  plaintiff  claims  50<.  and  interest  thereon,  for  debt,"  &c.  not  naming 
any  time  from  which  the  interest  was  to  be  computed  :  Held,  no  ground  for  with- 
holding a  distringas.— Fitigara/d  v.  Ctirtis,  6  Seott,  N.  R.  55  3  S.  C.  nom.  Ftts- 
gtrald  V.  Etnns,  2  D.  P.  C.  (N.  S.)  916. 

3.  {Entering  appearance  for  dtfendant.)    On  ftpplieatioQ  for  leave  to  enter  an  ap- 
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pearance  for  the  defendant,  after  the  issuing  of  a  distringas,  to  which  the  sheriff 
has  returned  nulla  bona  and  non  est  inventus,  the  affidavit  must  state  directly 
that  no  appearance  has  been  entered. — Read  v.  Forde,  2  D.  P.  C.  (N.  S.)  944. 

4.  (Indorsement  on  writ  of  summons-^Time  for  setting  aside.)  A  copy  of  a  writ  of 
summons,  served  on  a  defendant,  and  not  having  the  indorsement  of  the  memo* 
randura  required  by  the  2  Will.  4,  c.  39,  is  irregular,  and  will  be  set  aside. 

Where  the  defendant  comes  to  the  Court  to  set  aside  a  writ  of  summons  on 
the  eighth  day  after  the  service,  (that  being  the  first  day  of  term),  it  is  no  objec- 
tion that  he  might  in  the  interval  have  applied  at  chambers. — Day  v.  HoWj/,2  D. 
P.C.  (N.S.)974. 

5.  (Time  for  return  of  distringas.)  A  distringas  must  be  made  returnable  not 
less  than  fifteen  days  after  the  teste,  exclusive  both  of  the  day  of  teste  and  of  re- 
turn.—C/iam6crs  V.  Smith,  2  D.  P.  C.  (N.  S.)  1057. 

6.  (Arrest  under  ca,sa,  in  wrong  name — Identity  of  party — Pleading.)  To  an 
action  of  trespass  for  false  impiisonment,  brought  against  the  sheriff  by  the 
plaintiff,  in  the  name  of  F.  W.  F.,  the  defendant  pleaded  a  justification  under  a 
ca.  sa.  issued  on  a  judgment  obtained  against  the  plaintiff.  At  the  trial,  the  writ 
produced  authorized  the  arrest  of  F.  F. ;  and  it  appeared  that  in  the  original  ac- 
tion the  plaintiff  was  so  described,  and  that  he  had  taken  no  means  to  procure  the 
correction  of  his  name,  but  that  he  had  sworn  an  affidavit  therein,  in  which  he 
described  himself  F.  W.  F.,  sued  as  F.  F. :  Held,  that  the  plea  of  justification 
was  supported  by  the  production  of  thj  writ  and  of  evidence  of  the  identity  of 
F.  W.  F.  and  F.  F.,  and  that  the  issue  of  identity  of  the  plaintiff  and  the  de- 
fendant in  the  former  action  was  sufficiently  raised  by  the  plea,  without  any  aver- 
ment that  the  plaintiff  was  known  by  one  name  as  well  as  the  other,  and  that  the 
plaintiff,  having  omitted  to  take  advantage  of  the  misnomer  in  the  fiist  action,  had 
precluded  himself  from  raising  any  objection  on  the  ground  of  misstatement  of 
his  name  in  the  writ. — Fislier  v.  Magnay,  3  D.  P.  C.  (N.  S.)  40. 

7.  (Irregularity  in  service,  waiver  of)  An  irregularity  in  the  service  of  the  writ  of 
summons  is  waived,  where  the  defendant,  on  being  served  with  the  notice  of  de- 
claration, says,  "  I  am  sorry  I  have  not  paid  the  debt,  I  will  make  airangements 
to  do  so." 

Semble,  it  is  too  late  to  move  to  set  aside  a  copy  of  a  writ  of  summons  as  irre- 
gular where  an  interval  of  sixteen  days  elapses  between  the  service  and  the  appli- 
cation, although  the  enlarged  time  for  pleading  has  not  expired.— tHc7/£  y.  Ede,  3 
D.  P.  C.  (N.  S.)  68. 

8.  (Variance  of  declaration  from  writ — Waiver.)  An  objection  that  the  form  of 
action  stated  in  the  declaration  varies  from  that  mentioned  in  the  writ  of  sum- 
mons, is  not  waived  by  the  defendant's  taking  the  declaration  out  of  the  office. 
( 1  D.  P.  C.  378.)— Driver  v.  Harrison,  3  D.  P.  C.  (N.  S.)  73. 

9.  (Service  of  writ  of  summons— Non  pros.)  A  writ  of  summons  was  isueu  out 
against  S.,  and  service  was  effected  on  her  sister  P.,  at  their  joint  residence,  P. 
denying  (as  was  alleged  on  the  plaiotiflf 's  part)  that  she  was  S.j'and  being  desired 
to  give  the  copy  served  to  her  sister ;  which  was  denied  by  P. ;  and  she  treated 
the  service  as  being  intended  for  herself,  and  after  eight  days  had  elapsed  entered 
an  appearance  thus, ''  P.  sued  as  S.,"  and  subsequently  demanded  a  declaration, 
but  then  received  an  intimation  that  she  was  not  the  person  intended  to  be  sued, 
notwithstanding  which  she  signed  judgment  of  non  pros.  The  Court  set  the 
judgment  aside  with  costs.— PTaifeer  v,  Medland,  3  D.  P.  C.  (N.  S.)  15?. 
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And  see  Arrest  ;  Ejectmenf,  2 ;  Practice,  4;  Writ  of  Trial,  4. 
RAILWAY.    See  Way-Leave. 

RAILWAY  ACT. 

{Jnquinion  under — Mandamus,)  After  an  inquisition  of  damages  duly  held  under 
a  railway  act,  the  Court  cannot  issue  a  mandamus  commanding  a  new  precept 
to  be  issued  on  the  grounds  of  misdirection  or  improper  rejection  of  evidence, 
or  that  the  verdict  was  against  the  evidence,  and  the  damages  assessed  grossly 
inadequate. — Reg.  v.  Eastern  Counties  Railwny  Company,  2  D.  P.  C.  (N.  S.) 
945. 

RAILWAY  SHARES. 

(Transfer  of — Tender  of  conveyance --Pleading,)  Where  railway  shares  are  by 
the  act  constituting  them  transferable  by  writing  only,  the  purchaser  of  such 
shares  cannot  maintain  an  action  for  not  transferring,  unless  he  has  previously 
tendered  a  conveyance  to  the  seller  for  execution,  and  his  declaration  must  aver 
such  tender.— Stephen*  v.  De  Medina,  3  G.  &  D.  110. 

SCIRE  FACIAS. 

1.  (To  have  execution  against  member  of  joint  stock  company-^ Pleadings  in,)  A 
declaration  in  sci.  fa.  stated,  that  the  plaintiffs  recovered  against  one  B.,as  secre- 
tary to  the  Patent  Rolling  and  Compressing  I  ion  Company,  a  certain  debt  then 
due  and  owing  from  the  company  to  the  plaintiffs,  and  averred  that  the  de- 
fendants and  others  were*  at  the  time  of  the  recovery  of  the  judgment,  and  from 
thence  have  been  and  still  are,  shareholders  of  the  company.  Flea,  that  B.  was 
not  secretary  pursuant  to  the  statute  creating  the  company  modo  et  format  as  in 
the  scire  facias,  concluding  to  the  country :  Held,  first,  that  the  plea  was  bad, 
as  it  traversed  an  allegation  not  contained  in  the  declaration,  concluding  to  the 
country.  Secondly,  that  the  declaration,  stating  a  judgment  to  have  been  ob- 
tained against  B.,  as  secretary  to  the  company,  for  a  debt  due  from  the  company, 
was  sufficient,  and  that  it  need  not  allege  that  B.  was  secretary  at  the  commence- 
ment of  the  original  suit,  for  if  he  were  not  so  the  proceeding  would  be  erroneous, 
which  the  Court  will  not  presume  : — Semble,  that,  even  if  he  were  not  such  secre- 
tary, the  judgment  having  been  obtained  against  him,  the  company  would  still  be 
bound  by  it,  and  that  if  the  nominal  defendant  collusively  suffers  judgment  by 
default,  the  shareholders  should  apply  to  the  Court  to  set  aside  the  proceedings. 

By  the  20ih^ecti6aof  the  Company's  Act,  4  &  5  Vict.  c.  Ixxxix.  a  memorial 
of  the  qames  &c.  of  the  directors,  shareholders,  and  secretary  of  the  company, 
was  required  to  be  enrolled  in  Chancery  within  six  months  after  the  passing 
thereof,  and  by  the  24th  section  it  was  enacted,  "  that  until  the  first  memorial 
should  have  been  so  duly  enrolled,  no  action  or  other  proceeding  by  or  against 
the  company  should  be  commenced  or  prosecuted  under  the  authority  of  the 
act:"  Held,  that  a  plea,  that  the  company  did  not  within  six  months  cause  to 
be  enrolled  a  memorial  of  the  names,  &c.  of  the  directors  and  secretary  for  the 
time  being  of  the  company,  and  of  the  shareholders  thereof,  according  to  the  act, 
was  bad  ;  for  although  it  was  a  condition  precedent  that  the  names  of  some  mem- 
.  bers  of  the  company  should  be  enrolled  within  six  months  before  an  action  or  suit 
was  commenced,  there  was  no  condition  that  the  names  of  every  subsequent  mem- 
ber should  be  so  enrolled,  and  that  that  provision  was  not  applicable  to  a  pro- 
ceeding by  sci.  fa.  (See  also  Bradley  v.  Urquhart,  11  M.  &  W.  466^  2  D.  P.C. 
(N.S.)1042.) 
Held,  also^  that  the  defendants  were  not  at  liberty  to  plead  to  the  declaration 
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in  scire  facias  any  matter  which  might  have  been  pleaded  ox  set  up  ^  a  defence 
to  the  original  action. 

By  the  12th  section  of  the  act  it  was  enacted,  that  it  should  be  lawful  for  the 
plaintiff  to  cause  execution  upon  any  judgment  &c.  obtained  by  bin  in  any  auch 
action  against  any  auch  nominal  patty  as  afonesaid,  to  be  issued  against  all  or  any 
of  the  shareholders  for  the  time  being  of  the  company ;  and  that  if  sueh  ezeculioB 
should  be  inefiectoal  &c.»  then  it  should  be  lawlul  for  him  to  issue  execution 
against  any  person  who  was  a  shareholder  at  the  time  the  contract  was  entered 
into ;  provided,  that  no  persoa  having  ceased  to  be  a  shareholder  should  be  liable 
to  the  payment  of  any  debt  &c.  for  which  he  would  not  have  been  liable  as  a 
partner,  and  the  act  was  not  to  be  construed  to  enable  any  party  to  a  suit  to 
recover  from  any  individual  shareholder  ^.vty  other  or  greater  sum  than  might  have 
been  recovered  if  that  act  had  not  been  passed  :  Held,  that  exeoutloA  must  first 
issue,  against  those  persons  who  were  shareholders  at  the  time  it  was  issued^  pro- 
vided they  were  shareholders  at  the  time  of  the  contract,  and  would  have  been 
liable  to  the  plaintiff  if  the  action  had  been  bro4ght  against  them  instead  of  the 
nominal  defendant. 

And  semble,  that  the  defendants  might  have  pleaded  that  they  were  not  share- 
holders at  the  time  of  the  contract  being  entered  into. — Bradley  v.  I^fre,  11  M. 
&  W.  432. 

2.  {To  have  execution  against  member  of  joint  stock  company — Pleadings  in,)  By 
an  act  (4  &  5  Vict.  c.  Ixzxix.),  incorporating  the  Patent  Rolling  and  Com- 
pressing Iron  Company,  it  was  provided,  that  every  judgment  against  the  nominal 
defendant  might  be  executed  against  the  person  and  estate  of  every  shareholder, 
provided  "  t^hat  no  such  execution  should  issue  without  leave  first  granted  by  the 
Court  in  which  such  judgment  should  have  been  obtained  upon  motion  in  Court, 
and  after  notice  of  motion:"  Held,  that  the  issuing  of  a  scire  facias  without  the 
leave  of  the  Court  could  i^ot  be  pleaded  as  a  defence  in  bar  of  the  action,  but 
was  an  irregularity  merely,  for  which  an  application  might  be  made  to  the  Court 
to  set  aside  the  wnU— Bradley  v.  Warburg,  11  M.  &  W.  452  i  2  D.  P.  C. 
(N.  S.)  1059. 

3.  (To  have  execution  against  member  of  joint  stock  company,)  By  stn  act  of  par- 
liament for  creating  a  joint  stock  company,  (the  Patent  Rolling  and  Compressing 
Iron  Company*)  it  was  enacted,  that  the  company  should  cause  to  ))e  enrolled  in 
Chancery  a  memorial  of  the  names,  residences,  find  descriptions  o.f  the  share- 
holders of  the  company.  Another  clause  provided,  ths^t  the  expenses  of  applying 
for  and  obtaining  the  act  should  be  paid  out  of  the  funds  of  the  company*  i» 
preference  to  all  other  payments  whs^tsoever.  The  memorial  enrolled  under  the  . 
act  contained  the  names  of  John  Batty,  carrier,  of  Wolverhampton,  and  of 
William  Ryton,  and  on  application  for  a  scire  facias  to  have  exeoutio.p  under  the 
act  against  William  Batty  and  William  Ryton,  in  an  action  for  an  expense  in- 
curred in  obtaining  the  act,  it  was  sworn  on  the  part  of  the  plaintiffs^  th^t  the 
defendant  William  Batty  was  by  mistake  called  and  inserted  in  the  memorial  as 
John  Batty :  for  the  defendsints,  it  was  sworn  that  there  was  no  si^ch  person  as 
William  Batty  who  was  a  shareholder  of  the  company,  and  also  that  the  other 
defendant  Ryton  was  not  a  shareholder.  Notice  had  been  given  to  the  defend- 
ants that  the  Court  would  be  moved  that  an  execution  might  issue  against  them : — 

Held,  1st,  that  the  allegations  of  the  defendants  were  qq  answer  to  the  applica- 
tion for  a  scire  facias ;  2nd,  that  the  remedy  of  the  plaintiffs  was  not  {^^inst  the 
funds  of  the  eompany  onIy«  but  that  th^y  h^id  si  right  of  aation  agaiqpt  the  ii^di- 
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vidual  shareholders ;  and  3rd]y,  that  the  defendants,  having  received  notice  that 
an  execution  (not  a  scire  facias)  would  he  moved  for,  were  entitled  to  their  coats 
of  appearance,  nnless  they  showed  cause  on  the  merits. — Cbiwes  v.  BrttteU,  11 
M.  &  W.  461 ;  2  D.  P.  C.  (N.  S.)  1030. 

4.  (Time  for  setting  aside.)  In  sci.  fa.  against  a  memher  of  the  Patent  Rolling 
and  Compressing  Iron  Company,  under  the  4  &  5  \fict.  c  Ixixix.  s.  12 :  Held, 
that  after  the  defendant  had  pleaded,  and  a  demurrer  to  the  plea  had  been  argued, 
and  judgment  given  thereon  for  the  plaintiff,  the  defendant  vmis  too  late  to  inove 
to  set  aside  the  scire  facias,  on  the  groand  that  it  had  been  issued  without  leave 
first  gianted  by  the  Court,  as  required  by  that  statute.— Brociicv  v.  Urquhart,  11 
m.  6l  W.  583. 

5.  Practice  as  to  service  of  a  rule  for  scire  facias  to  revive  an  old  judgment. — 
Macdonald  v.  Maclarm,  11  M.  &  W.  466. 

And  see  Arrest,  1 ;  Practice,  21 . 

SESSIONS. 

1.  Where  an  indictment  chargii^  a  capital  oflence  was  about  ta  be  prefened  at  the 
quarter  sessions,  but  was  not  so  preferred,  on  the  statement  of  the  di airman  &at 
it  ought  to  be  preferred  at  the  assizes  -,  but  the  sessions  discharged  the  defendant, 
without  binding  him,  or  the  prosecutor  or  witnesses,  to  appear  at  the  assizes ; 
the  Court  of  Queen's  Bench  refused  to  issue  a  certiorari,  commanding  the  sessions 
to  certify  the  depositions  to  the  assizes. — Reg.  v.  Deaiif  2  Q.  B.  731. 

2.  (Power  of,  to  alter  records  of  past  sessions — Mandamus  to,)  The  court  of  quarter 
sessions  has  no  power  of  its  own  autborivy  to  erase  an  entry  from  the  records  of 
a  past  session.  But  a  mandamus  will  go  directing  it  to  do  so,  where  an  entry 
has  been  made  which  is  manifestly  false,  and  made  without  jurisdiction. 

The  township  of  C.  bad  given  the  township  of  S.  notice  of  appeal  against  an 
order  of  removal,  and  afterwards  countermanded  that  notice,  giving  information 
at  the  same  time  that  it  should  appeal  if  the  paupers  were  removed.  The  town- 
ship of  S.  at  the  next  sessions  entered  an  appeal  against  its  own  order  in  the 
name  of  C,  and  procured  the  appeal  to  be  dismissed  and  the  order  confirmed,  in 
the  absence  and  without  the  knowledge  of  the  officers  of  C. 

On  the  application  of  C.  a  mandamus  was  granted,  requiring  the  sessions  to 
erase  from  its  records  the  entry  of  the  appeal  and  confirmation  of  the  order,  and 
to  hear  and  determine  the  appeal. — Reg.  v.  Justices  of  the  West  Riding  of  York' 
<fciV«,  3G.&D.  170. 
And  see  Cektiorabi* 

SET-OFF. 

(  Pleading — Set-off  of  debt  due  to  defendant  and  another.)  A  plea  of  set-off  alleged 
that  the  debt  claimed  from  defendant  was  due  by  him  and  L.  jointly,  and  pro- 
ceeded to  allege  that  the  plaintiff  was  indebted  to  defendant  and  L.,  which  "  the 
defendant  and  L.  are  ready  and  willing  and  hereby  to  set  off."  On  special  de- 
murrer, ou  the  grounds  that  the  statute  of  set-off  applied  only  to  mutual  debts 
between  plaintiff  and  defendant,  exclusively  of  any  third  person,  and  that  the 
plea  was  double,  in  averring  both  that  the  promises  were  made  by  the  defendant 
and  L.,  and  in  also  alleging  set-off,  the  plea  was  held  good. — Stackwood  v.  Dunn, 
3  G.  &  D.  115. 

And  see  Flbadimo,  1,  8« 
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SETTLEMENT. 

1.  (Bi/  payment  of  rates.)  Paoper  rented  premises  under  an  agreement  to  pay  a 
higher  rent,  in  consideration  of  the  landlord  taking  upon  himself  to  pay  the  rates. 
The  pauper  was  rated,  but  he  referred  the  parish  officers  to  the  landlord,  and  the 
landlord  paid  the  rates  accordingly. 

Held,  that  the  pauper  had  not  gained  a  settlement  by  payment  of  rates.  (2 
East,  m.)—Reg.  v.  Inhabitants  of  South  Kilvington,  3  G.  &  D.  157. 

2.  (By  hiring  and  service — Operation  of  4  ^  5  Will.  4,  c.  76,  s.  66.)  Where  a 
pauper  was  hired  as  a  yearly  servant  on  the  30th  November,  1828,  and  served 
the  same  mistress  without  interruption  for  several  years,  until  and  after  the  passing 
the  Poor  Law  Amendment  Act,  4  &  5  Will.  4,  c.  76,  which  took  efiect  on  the 
11th  August,  1834  :  Held,  that  the  place  of  the  last  settlement  acquired  by  the 
pauper  was  that  in  which  she  resided  for  the  last  forty  days  previous  to  the  30ih 
November,  1833,  and  not  that  in  which  she  resided  the  last  forty  days  previous 
to  the  14th  August,  1834,  the  effec(  of  the  65th  section  of  that  act  being  to 
prevent  any  settlement  being  obtained  after  the  last  complete  year  of  service  prior 
to  that  in  which  the  act  passed.  (6  Ad.  &  £.  296,  300.)— Reg.  v.  St.  Pancras, 
3  G.  &  D.  164. 

SEWERS'  RATE. 

To  make  property  liable  to  the  sewers*  rate,  it  is  not  enough  that  the  property  is 
benefited  by  the  drainage,  but  there  must  be  an  occupier  on  whom  the  rate  may 
belaid.    (3  B.  &  Aid.  21.) 

Certain  justices  of  Westminster  and  Middlesex  were  by  statute  made  commis- 
sioners for  building  the  present  Tothill  Fields  Bridewell,  and  so  soon  as  the  prison 
should  be  completed  the  powers  of  the  commissioners  were  to  cease,  and  the 
prison,  with  the  management  tliereof,  was  to  be  vested  in  the  justices  for  the  city 
of  Westminster. 

The  governor  of  the  bridewell  resides  therem.  A  sewers'  rate  was  laid  upon 
the  governor  in  respect  of  part  of  the  bridewell  where  he  does  not  reside*  The 
govemor^^'ihouse  was  also  separately  rated.  The  governor  did  not  occupy  the 
part -bot  constitiitidg  his  residence,  nor  exercise  any  control  over  the  same  except 
as  governor.  No  persons  reside  in  such  part  except  prisoners  and  the  chief  turnkey 
and  matron,  whose  duty  it  was  to  take  care  of  the  prisoners. 

Held,  1.  That  the  governor  was  not  the  occupier  of  any  other  part  of. the 
bridevyeU  th^n  thQ,  house  where  he  resided,  and  that  he  was  not  liable  to  the, 

-  f{ewer»':  rat6  for  such  other  part. 

-'  2i.>iEbat  (here  was  no  occupier  at  all  for  such  other  part  who  could  be  rated  for 
M^lhran^  v,  Taylor,  3  G .  &  D.  14. 

sHERiF'i'.' ' '  ;''\  * ._     '  • 

1.  (^^vidence  oj'  appoiutment  of  replevin  clerk.)  In  an  action  by  the  assignee  of  a 
reptevin  bond,  the  defendant  pleaded,  that  the  bond  was  obtained  from  him'in 

,  the  name  of  the  sheriff  by  T.  H.,  under  colour  and  pretence  thit  he  wasa  depxriy 
^of  tb^  Sheriff  for  taking  replevins,  whereas  he  had  no  deputation  or  authority  from 

.  tli^  sherift'^  aSsquV  l^oc  that  the  sheriff  took  the  bond:  on  wbi6h  issue  Was 
joined,:  Held,  that  ^e  only  matter  in  issue  wais  whether  the  sheriff  took  the 
bond;  and  thaf  evijdence  of  T.  H.'s  acting  as  the  deputy  of  the  sheriff  was  suffi- 
cient prim^  facie  evidence  of  his  appointment,  and  cast  on  the  defendant  the 
onus  of  proving  his  non -appointment. — Faulkner  v.  Johnson,  11  M.  &  W.  581. 
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2.  {Feet  of,  on  tale  of  goods  seized  under  fi.  fa.)  A  sheriflTwho  has  seized  goods 
under  a  fi.  fa.,  and  disposed  of  them  by  appraisement  and  bill  of  sale,  is  not  en- 
titled to  deduct  the  expenses  of  the  appraisement  and  sale ;  'the  scale  of  fees  framed 
under  7  Will.  4  &  1  Viet.  c.  55,  applying  to  "  sales  by  auction  '*  only.'-PhHlips 
V.  Viseount  Canterbury,  1  M.  &  W.  619. 

SMUGGLING  ACT. 

Where  customable  goods  are  landed  by  bill  of  sight,  under  the  3  &  4  Will.  4,  c. 
52,  s.  24,  and  are  afterwards  removed  without  payment  of  duties,  and  without  a 
perfect  entry  having  been  made  of  them  pursuant  to  that  statute,  they  are  in  the 
situation,  for  all  purposes,  of  goods  illegally  unshipped,  and  all  persons  who  assist 
in  removing  or  harbouring  them,  knowing  due  entry  not  to  have  been  made,  are 
liable  to  the  penalties  imposed  by  the  3  &  4  Will.  4,  c.  53,  s.  H.^Attorvey- 
General  v.  Hurel,  11  M.  &  W.  586. 

STAMP. 

1.  (Leasestamp,  when  necessary.)  An  agreement  in  the  following  terms : — "I,  W,  E., 
do  hereby  acknowledge  that  L  am  indebted  to  B.,  as  agent  of  S.,  my  landlord,  in 
the  sum  of  22/.  for  arrears  of  rent,  for  the  cottage  in  my  occupation ;  and  I  do 
now  pay  the  said  B.  the  sum  of  5s.  on  account  and  in  part  of  such  rent,  and  do 
hereby  undertake  to  pay  the  said  B.  the  sum  of  8/.  per  annum,  by  quarterly  pay- 
ments from  Michaelmas  last  ;*'  was  held  not  to  require  a  lease  stamp.— Eagtef on 
V.  Gutteridge,  11  M.  &  W.  465;  2  D.  P.  C.  (N.  S.)  1053. 

2.  (Appointment  to  office,)  Two  persons  who  had  been  appointed  common* keepers 
in  the  manor  of  Wimbledon,  appointed  £.  their  deputy  by  the  following  writing, 
signed  by  them : — ''  We,  the  undersigned,  having  been  appointed  common- 
keepers  for  the  parish  of  Putney,  hereby  nominate  and  appoint  you  our  deputy 
for  the  lower  common,  and  authorize  you  to  act  for  us  in  that  behalf  in  all  things 
pertaining  to  the  rights  and  privileges  of  the  lord  and  the  tenants  of  the  manor, 
with  the  same  powers  and  in  the  same  manner  as  it  would  be  our  duty  to  act.'* 

'  It  then  went  on  to  state  what  were  the  rights  of  common,  and  in  what  manner 
the  duties  of  common-keeper  should  be  exercised  :  Held,  that  this  document  did 
not  require  to  be  stamped,  as  being  a  "  grant  or  appointment  of  or  to  an  office  or 
employment,"  within  the  55  Geo.  3,  c.  184,  sched.  pt.  1. 

That  title  of  the  act  applies  only  to  offices  to  which  a  salary,  fees,  or  emolu- 
ments, are  annexed.— Ro6erfs  v.  Elliott,  II  M.  &  W.  527. 

3.  (On  mortgage  deed.)  Where  a  mortgage  of  certain  leasehold  premises,  subject 
to  a  proviso  for  a  redemption  on  payment  of  the  principal  money  and  interest,  con- 
tained covenants  by  the  lessee  (the  mortgagor)  to  procure,  at  his  own  costs,  re« 
newals  of  the  lease  (under  the  power  contained  in  the  original  lease),  and  in  case 
the  mortgagor  refused  or  neglected  to  do  so,  then  it  should  be  lawful  for  the 
mortgagee  to  procui'e  such  renewals ;  and  a  covenant  that  all  the  fines,  costs,  and 
expenses  of  the  mortgagee  in  procuring  such  renewal  should  be  a  charge  on 
the  mortgaged  premises,  and  the  same  should  not  be  redeemed  or  redeemable 
until  payment  of  such  costs,  charges,  and  expenses  :  Held,  that  an  ad  valorem 
stamp  of  4/.  was  suflicient,  and  that  the  deed  did  not  require  a  stamp  of  25/.,  as 
being  a  security  for  the  repayment  of  money  to  be  thereafter  advanced  or  paid, 
the  amount  of  which  was  uncertain  and  without  limit.  (8  Bing.  153  ;  4  Nev.  & 
Jtf.  1  i  3  N.  &  P.  6U.)'^Wrotighton  v.  Turtle,  11  M.  &  W.  561. 

And  see  Evidbnob,  2. 

VOL.  XXXI.  NO.  LXIII.  O 
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STATUTE- 

(Action  for  calU  by  trustees  under  local  act — Signature  of  proceedings  by  chairman 
— Nature  of  calls-^Debt  by  statute,)— By  the  Clifton  Suspensioii  Bridge  Act 
(11  Geo.  4,  c.  hix.  8. 11»)  the  proceedings  of  the  trustees  are  to  be  entered  in  a 
book,  "  and  the  chairman  of  every  meeting  of  the  said  trustees  shall  subscribe  his 
name  at  the  end  of  the  proceedings  at  such  meeting"  And  the  book  so  kept  is 
made  evidence  in  all  courts :  Held,  that  such  a  book  was  admissible  in  evidence, 
where  the  chairman  of  a  meeting  did  not  subscribe  the  pioceedings  at  the  same 
meeting,  but  attended  for  the  purpose  and  subscribed  at  the  next  meeting.  (1 
Man.  &  Gr.  448.) 

By  s.  5,  a  pecuniary  qualification  is  required  in  the  trustees, and  if  any  trustee 
shall  act "  without  being  qualified  as  aforesaid,  or  without  taking  the  oath  here* 
inafter  mentioned/'  he  is  liable  to  a  penalty,  provided  that  all  acts  of  any  trustee 
"  though  not  duly  qualified  as  aforesaid,  previous  to  his  being  convicted  of  the 
said  ofifence,"  shall  .be  valid. 

S.  6,  provides  that  no  person  shall  be  capable  of  acting  as  trustee  (except  for 
the  purpose  of  administering  the  oath)  until  he  shall  have  taken  an  oath  of  office 
in  the  form  given  by  the  section,  which  oath  so  taken  by  each  trustee  is  to  be 
administered  by  a  trustee,  and  to  be  entered  in  the  book  of  proceedings:  Held, 
that  the  clause  validating  the  acts  done  by  unqualified  trustees  before  conviction 
could  not  set  up  the  acts  of  trustees  who  had  not  taken  the  oath  of  office. 

The  book  of  proceedings  at  its  commencement  contained  the  form  of  oath  sub- 
scribed by  the  trustees,  and  there  were  entries  in  other  parts  of  the  book,  that  the 
trustees  whose  names  were  subscribed  to  the  oath  had  some  on  one  occasion  and 
some  on  another  taken  the  oath  :  Held  sufficient  evidence  that  they  were  duly 
sworn,  although  it  did  not  appear  by  whom  the  oath  had  been  administered. 

S.  85  required  subscribers  to  the  undertaking  to  pay  the  amount  of  calls  "to 
the  treasurer  of  the  said  trustees :"  Held,  that  an  order  on  a  subscriber  to  pay 
into  a  bank,  "  to  be  placed  to  the  account  of  the  treasurer  of.  the  said  trustees," 
was  a  good  order. 

S.  109  provided,  that  in  all  cases  where  it  might  be  necessary  for  the  trustees 
to  give  notices,  they  should  be  in  writing  and  signed  by  the  trustees,  or  the  clerk 
to  the  trustees  by  their  order :  Held,  that  notice  of  calls  to  the  subscribers  was 
necessary,  though  the  act  contained  no  express  provision  on  the  subject,  and  that 
they  mnst  be  signed  conforihably  to  s.  109  ;  and  that  where  the  clerks  were  attor- 
neys in  partnership,  notices  signed  in  their  names  by  persons  in  their  employment, 
who  had  authority  generally  to  sign  documents  in  the  style  of  the  firm,  were  in- 
sufficient. 

By  sect.  85,  all  persons  who  had  agreed  to  give  or  lend  money  towards  the 
purposes  of  the  act  were  required  to  pay  the  same,  and  if  they  did  not  pay,  the 
trustees  were  empowered  to  sue  for  the  same  by  action  of  debt  or  on  the  case : 
Held,  that  the  statute  gave  an  option  as  to  the  form  of  action,  and  that  debt  was 
maintainable  even  on  an  agreement  to  Und,— Miles  v.  Bough,  3  G.  &  D,  119. 

STOPPAGE  IN  TRANSITU. 

One  W.,  the  occupier  of  a  mill  called  Mickley  Mill,  near  Ripon,  had  been  in  the 
habit  of  purchasing  goods  from  the  plaintifiT,  who  sent  them  by  a  carrier  to  Bo- 
roughbridge  under  a  bill  of  lading,  by  which  they  were  made  deliverable  "  at 
Boroughbridge,  to  Mr.  W.,  Mickley  Mill,  near  Ripon."  The  goods  were  usually 
fetched  from  Boroughbridge  by  the  waggons  of  W. 
On  the  I8th  August,  1841,  the  plaintifiT  received  from  W.  an  OKler  for  100 
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bales  of  flax,  **  to  be  sent  to  Boroughbridge,  as  usual"  The  flax  was  abipped  on 
the  21st  on  board  a  vessel  which  went  to  York,  where  it  was  unloaded  and  put 
on  board  fly  boats  (bound  for  Ripon)  and  conveyed  to  Borooghbridge,  and  there 
deposited  at  a  warehouse  belonging  to  the  Ouse  Navigation  Companyi  where  it 
ceased  to  be  under  the  control  of  the  carrier.  The  flax  arrived  at  Borooghbridge 
on  the  4th  September.  W.  stopped  payment  on  the  6tb.  On  the  9th  the  flax 
was  stopped  on  behalf  of  plaintiff;  and  on  the  lOth  it  was  taken  under  an  execu- 
tion at  the  suit  of  third  persons :  Held,  that  the  transitus  was  at  an  end  when 
the -flax  was  deposited  in  the  warehouse  at  Boroughbridge,  the  warehouse  keepers 
beiog  for  this  purpose  the  agents  of  the  consignees,  and  consequently  the  plain- 
tiff"s  right  to  stop  in  transitu  was  gone.  (10  M.  &  W,  436.)— Dad«<m  v.  Went- 
tportA,6Scott,  N.R.821. 

SUNDAY. 

^Contract  made  on.)  A  plea  that  the  contract  declared  upon,  being  a  contract 
which  under  the  Statate  of  Fraads  required  the  defendant's  signature,  was  en- 
tered into  with  the  plaintiff  on  a  Sunday  in  the  way  of  the  plaintiff's  ordinary 
business,  is  not  supported  by  evidence  that  the  contract  was  signed  and  delivered 
by  the  defendant  to  C.  on  a  Sunday,  and  delivered  by  C.  to  the  plaintiff  on  a 
sut>sequent  day. 

A  guarantee  given  by  B.  a  tradesman  to  A.  another  tradesman  for  the  faithful 
services  of  C.  a  traveller,  to  be  employed  by  A.,  is  not  an  act  done  in  the  way  of 
the  ordinary  business  of  B.  within  the  meaning  of  29  Car.  2,  c*  l^-^Norton  v. 
Powell,  4  M.  &  G.  42. 

TITHES. 

(Operation  of  5  S^  6  Will,  4,  c.  74.)  The  5  &  6  Will.  4,  c.  74,  s.  1,  which  enacts 
that  no  proceedings  shall  be  had  in  his  Majesty's  Courts  ''  for  or  iq  respect  of 
any  tithes"  under  the  yearly  value  of  10/.,  but  that  all  complaints  touching  the 
same  shall  be  summarily  determined  by  justices,  under  provisions  of  former 
statutes,  unless  the  title  is  in  question,  takes  away  the  right  of  action  to  recover 
treble  value  for  not  setting  out  tithes  of  such  yearly  value,  under  2  &  3  £dw.  6, 
c.  13,  s.  \,— Peyton  v.  Watson,  2  G.  &  D.  750. 

TRESPASS. 

1.  (What  is  a  taking  of  goods,)  Defendant,  claiming  rent  in  arrear  from  the 
plaintiff,  his  lodger,  locked  the  door  or  the  room  in  which  the  plaintiff 's  goods  were 
deposited,  and  refused  to  allow  the  plaintiff  to  enter  and  remove  them,  saying 
that  he  should  not  have  them  until  he  had  paid  his  rent :  Held,  that  the  acts  of 
the  defendant  did  not  amount  to  a  takidg,  and  that  trespass  was  not  maintainable. 
--Hartley  v.  Moxham,  3  G.  &  D.  1. 

2.  (What  is  a  trespass  to  the  person—Pleading,)    In  trespass  for  driving  a  cart 
^  over  plaintiff,  the  defendant  endeavoured  to  show,  under  the  plea  of  **  not  guilty," 

that  the  plaintiff  slipped  off  the  edge  of  the  pavement  just  before  the  defendant's 
•horse  and  cart,  and  that  the  injury  occurred  without  any  negligence  of  the  defendant. 
Held,  that  this  admitted  the  trespass  to  have  been  the  act  of  the  defendant,  and 
set  up  matter  of  excuse,  and  that  it  should  therefore  have  been  specially  pleaded. 
(2  Salk.  637;  2  Campb.  378,  500.)— Ha//  v.  Fearnley,  3  G.  &  D.  10. 
And  see  Executor  and  Administrator;  Pleading,  4. 

TROVER. 

1.  ( What  demand  and  rrfusal  is  a  conversion,)    Trover  for  a  chattel  cannot  be 

o2 
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maiDtained  npon  a  demand  and  refusal  to  re-deliver  the  chattel  in  the  same  good 
plight  and  condition  in  which  it  was  when  it  came  into  the  possession  of  the  de- 
fendant, for  the  refasal  to  re-deliver  in  compliance  with  such  a  demand  is  merely 
a  refasal  to  re-deliver  the  chattel  in  its  former  plight,  and  not  a  refusal  to  deliver 
absolutely.— AusAwortft  v.  Tayhr,  3  G.  &  D«  3. 

2.  {Tor  bill  of  exchange— Conversion,)  Plaintiff,  being  indebted  to  defendant,  gave 
him  a  bill  of  exchange  for  1702.  "  for  discounting  or  return  on  demand."  De- 
fendant transmitted  the  bill  to  a  broker  in  London,  with  directions,  if  he  was 
satisfied  with  the  acceptor's  respectability,  to  put  the  bill  to  his  (defendant's) 
account.  In  trover  for  the  bill,  defendant  pleaded  not  guilty,  and  not  pos- 
sessed. It  was  proved  at  the  trial  that  the  defendant  had  authority  to  apply  the 
proceeds  of  the  bill  to  his  own  use,  but  that  if  he  could  not  get  it  discounted,  he 
might  return  it  to  the  plaintiff.  The  judge  directed  the  jury  to  decide  whether 
the  defendant  had  wrongfully  converted  the  'proceeds  of  the  bill  to  his  own:  use. 
The  plaintiff  objected  to  this  direction,  and  elected  to  be  noasuiled.'^  Held^that 
.the  diiection.  was  not  inconsistent  with  the  state  of  the  record,  for  thiU  it  was 
within  the  issue  to  inquire  whether  the  defendant  had  acted  wilhia  the  scope  of 
tbe^litborify  given  tobimby  tbe.plaintiffl  ..      '/ 

.  .Held  also,  that  under  mich  circumstances,  the  plaintiff  having  elected  to  be  non- 

M   suited,  the  Court  would  not  direct  a  new  trial.— W^tiWwson  v.  Whallof,  3D.P.C. 

TURNPIKE  TOLLS. 

(A£tum  .-agaiMt  imstets  0f,  for  int&resi  dtu  on  mortgage  tf  tolls,)    By  a  local  act 

'    '{{19^  Geo,  >2>r; 'the- trustees  of  certain  lutnpike  roads  were  empowered  to  borrow 

'.>.  money  at  interesa.uf«n  the  credit  of  the  tolls,  and  to  assign  them  by  wayof  mort- 

-;  =  gager-as  a>seet]HfeyV  such  money  t»  be  repaid  out^f  the  money  arisinf  fmnii  the 

'  ^olls,:andt  ^fter  payment  of  the  expeiiscs  of  the  tuct  of  parlisaaent,  to  he  disposed 

of  as  the  said  tolls  and  duties  were  directed  by  the  act  to  be  disposed  of. 

Tibe .plaintiff's,  testator  having  advanced  2002.  on  these  tolls,  the  turnpike 

.     trustees  b^.deed  assigned  4>ne-twentieth  pani;  of  the  tolU  to  secure  the  200t  and 

.    intei^t;  and  ^  plaintiff  haying  brought  an  action  pf  debt  for.  400/, ,th^  iftt^rest 

-.    due,. (ami  ay^^red  in  the  declaration  that  the  tolls  received  were.suffici«a(  t»  pay 

.   .  all.^he  .iaterest  on.all  the  suras  advanced  on  the  credit  of  the  tolls:    Held,  on 

sp(i)cial  dem,ucrer,  to  the  decl^ja^ion^  f hat  the  plaintiff  wa?  not  entitled  to  m^^tain 

an  action  against  the  trustees  to  recover  the  iftterest— /PflrdoeyM^riw,  ^1  {^.  & 

;  W-427,  ,.  ._.     .,  ,    .      ■    '  ...         ,    ..    .„  ;.  5* 

VABMiNeE.'    SeeGoJLKiiNTJtE,  1.  m    i 

Vkl^DbR  At^T>  PURCHASER. 

(^Action  by  purchaser  to  recover  back  deposit,)    To  entitle  the  purchaser  to  maintain 

^  ail  iietida  fdr  money  had  aiid  received  to  recovei'  back  a  deposit  paid  on  a'cJ)ntri^ 

'    fdr  tfce  sale  of  goods,  therfe  must  either  be  an  agreefaciil  to  rescind/or  di^8um- 

'    ^tdiiceS  tfpoa  which  a  special  actfiDii  for  Iwach  ef  the  cohtiiact  would  It^l-^FiU  v, 

'Caishnet,  5^9mi;'m  R:'90^.  '  ■    * 

_VENy£""'  ""'.-,'C-' • '"     .*'  "  .       '.'•?■  .'    ".  ; 

,  (thangin^,^  The  vepue  in  an  action  was  originally  laid  i^  Bristol,  but  on  the  de- 

^^  fepdaut's  application,  on  the  usual  ailidavit,  was,changed  to  Be;ks^  and  the  cause 

^tpod  fpr  trial  at  the  assizes  for  that  county,  but  owing  to  the  pre^urje  ofl)U8;ness 

was  inaae  a  renoaqet;  and  thereupon,  on  the  application  of  th^^piaip^ff,  on  a 

suggestion  tl^at  a  material  witness  was  likely  to  die  before  the  next  i^s}^,  the 
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venue  was  again  changed  to  Middlesex,  the  plaintiff  being  ordered  to  pay  all  extra 
.  costs  incurred  by  the  defendant  in  consequence  of  such  change.  The  plaintiff's 
witness  died  before  any  trial  could  be  had.  The  Court,  on  the  defendant's  appli- 
cation, changed  the  venue  back  to  Berks,  but  on  payment  by  him  of  any  costs 
which  should  be  occasioned  to  the  plaintiff  thereby. —  W^h  v.  BulkeUy,  2  D.P.C. 
(N.S.)900. 

WARRANT  OF  ATTORNEY. 

1.  (^Attestation,)  A  warrant  of  attorney  given  by  an  attorney  is  not  within  the 
1  &  2  Vict.  c.  110,  s.  9.  (6  M.  &  W.  430.)-Down«  v.  Garbutt,  2  D.  P.  C. 
(N.8.)94K 

2.  (Judgmhil  on  old  warrant  of  attorney,)  Where  a  tenant  from  year  to  year  bad 
given  a  warrant  of  attorney,  authorizing  his  landlord  to  determine  the  tenancy  by 
a  certain  notice  to  quit,  and  on  neglect  of  such  notice  to  sign  judgment  in  eject- 
ment, and  issue  execution  thereon,  the  Court,  on  affidavit  of  service  of  such 
notice,  and  consequent  determination  of  the  tenancy,  and  of  the  fact  that  the 
tenant  had  refused  to  quit  the  premises,  granted  a  rule  for  judgment  on  the  war- 
rant of  attorney. 

On  application  for  judgment  on  an  old  warrant  of  attorney,  it  appeared  that,  by 
mistake,  a  copy  had  been  filed  instead  of  the  original  instrument,  and  the  original 
could  not  be  found.  The  Court,  on  the  affidavit  by  the  attesting  witness  (who 
was  since  dead)  of  the  due  execution  of  the  instrument,  granted  a  rule. — Doe  d. 
Beaumont  v.  Beaumont,  2  D.  P.  C.  (N.  S.)  972. 

3.  (Judgment  on  old  warrant  of  attorney — Interett,)  Where  the  defeasance  on  a 
warrant  of  attorney  showed  that  the  debt  secured  by  the  instrument  was  to  carry 
interest,  but  the  penalty  in  the  instrumeol  itself  was  the  amount  of  the  actual 
debt  only,  the  Court,  on  special  application,  referred  it  to  the  Master  to  find  what 
was  due  for  interest,  and>authorized  judgment  to  be  taken  for  the  penalty  and  for 
such  interest.— C*a/fc  v.  Woltony  3  D.  P.  C.  (N.  S.)  39. 

4.  (Entering  judgment  on,  in  vacation,)  A  warrant  of  attorney  authorized  certain 
persons  to  appear  for  the  defendant  *'  as  of  Trinity  Term  now  last,  MicTiaelmas 
Term  now  next,  or  some  other  subsequent  term,  then  and  there  to  receive  a  de- 
claration in  an  action  of  debt,  and  thereupon  to  confess  the  same  action,  or  else 
to  suffer  judgment,  &c.  to  be  forthwith  entered  up  of  record."  Held,  that  judg- 
ment signed  thereon  in  vacation,  on  the  15th  March,  was  irregular.  (4  Man.  & 
G.62j  2D.  P.C(N.  S.)39l.) 

But  held,  that  the  instrument  would  have  been  satisfied  by  the  entry  of  a  judg- 
ment at  a  period  subsequent  to  that  at  which  the  declaration  was  received ;  and 
if  received  in  term,  the  plaintiff  might  have  entered  up  judgment  in  the  subse- 
quent vacation.— Ra]/m««(  v.  Smith,  3  D.  P.  C.  (N.  S.)  166. 
^J^.  (When  void  as  not  being  duly  filed,)  Where  a  defendant  bad  given  a  warrant 
of  attorney,  upon  which  judgment  was  signed,  and  execution  issued  and  levied, 
.but  the  instrument  was  not  duly  filed  in  pursuance  of  the  3  Geo.  4,  c.  39,  s.  1, 

•'  and  the  defendant  afterwards  became  insolvent,  and  petitioned  the  Insolvent 
Court  under  the  provisions  of  5  &  6  Vict.  c.  116,  under  which  petition  assignees 
were  appointed ;  the  Court  refused  to  set  aside  the  judgment  and  execution  upon 

'  the  application  of  the  assignees,  holding  thai  such  instrument  was  not  void 
as  against  them,  by  reason  of  the  non-filing  thereof,  as  it  did  not  fall  within  the 
provisions  of  3  Geo.  4,  c.  39,  s.  2,  the  7  Geo.  4,  c.  57,  s.  33,  nor  the  1  &  2  Vict, 
c.  110,  s.  60;  and  that  the  5  &  6  Vict.  c.  116,  ss.  1  and  7,  contained  no  words 
extending  the  provisions  of  those  enactments  to  such  an  instrument. — Lawrence  v, 
Lawrence,  3  D.  P.  C.  (N.  S.)  219. 
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WAY  LEAVE. 

(Fowm'  rf  making  raiiways  under.)  By  an  act  of  the  32  Geo.  3,  for  making  a  canal 
in  the  county  of  N.,  the  "  owners  or  proprietors  of  any  mines  of  coal"  within  cer- 
tain parishes  were  empowered  to  make  any  railways  or  roads  to  convey  their  coals, 
&e.  to  the  said  canal,  over  the  lands  or  grounds  of  any  person  or  persons,  paying 
or  tendering  satisfaction,  &c.  for  the  damage  to  be  thereby  occasioned :  Held,  that 
thi^  power  was  not  limited  to  persons  who  were  proprietors  at  the  time  of  the 
passing  of  the  act,  or  of  the  making  of  the  canal,  but  extended  to  other  persons 
who  had  become  so  since,  and  that  such  owners  or  proprietors  were  empowered 
to  make  railroads  to  be  traversed  by  locomotive  engines.  (6  M.  &  W.  174.) — 
Bishop  V.  North,  1 1  M.  &  W.  418. 

WILL. 

1.  {Attestation  of.)  A  person  who  could  neither  read  nor  write,  being  called  upon 
to  attest  a  will,  had  his  hand  guided,  and  so  subscribed  his  name  to  the  will. 
Held,  that  the  will  was  properly  subscribed  within  7  Will.  4  &  1  Vict.  c.  26.— 
Hmrison  v.  Elvin,  2  G.  &  D.  769. 

2.  (Of  married  woman,  how  proved — Construction  of  power  of  appointment.)  A 
declaration  in  prohibition  stated  a  marriage  settlement,  in  which  certain  heredita- 
ments were  conveyed  by  one  George  Inman,  the  settlor,  to  trustees,  in  fee,  upon 
the  trusts  therein  mentioned,  with  a  power  of  appointment  by  deed  to  the  husband 
amongst  the  children  of  the  marriage,  and  also  stated  a  subsequent  deed  made  in 
exercise  of  such  power  of  appointment,  whereby  the  husband  appointed  (amongst 
other  things)  one  moiety  of  the  settled  premises  to  the  use  of  such  person  or  per- 
sons as  Sarah  Inman  (one  of  the  children  of  the  marriage,  and  at  that  time  the 
wife  of  one  John  Inman)  should  by  deed  or  will  appoint,  in  which  deed  of  appoint- 
ment was  contained  a  power  of  sale  of  the  settled  hereditaments,  and  a  direction 
to  the  trustees  to  lay  out  the  net  proceeds  of  such  sale  in  government  or  other 
good  security,  and  to  pay  the  proceeds  thereof  into  the  hands  of  Henry  Inman 
and  the  said  Sarah  Inraan,  equally  between  them  absolutely,  but  not  giving  any 
power  of  appointment  of  the  proceeds  to  the  said  Sarah  j  and  the  declaration  fur- 
ther proceeded  to  state  the  sale  of  the  said  hereditaments,  and  the  placing  of  the 
money  obtained  thereby  in  the  names  of  the  said  trustees,  and  to  set  out  a  deed 
bearing  date  the  24th  February,  1802,  expressed  to  be  made  between  one  George 
Inman,  the  eldest  son  of  the  marriage,  of  the  one  part,  and  the  said  trustees  (the 
said  John  Inman  the  husband,  and  one  John  Whitely)  of  tl^e  other  part»  but 
which  was  not  executed  by  the  trustees,  by  which  George  Inman  the  son,  in  order 
to  carry  into  effect  the  intention  of  the  settlor,  as  expressed  in  his  deed  of  appoint- 
ment, directed  and  declared  that  the  trustees  should  stand  possessed  of  the  pro- 
ceeds of  the  sale  (amounting  to  1050/.),  as  to  one  moiety  thereof  to  the  use  of 
such  person  or  persons  as  Sarah  Inman  the  wife  should  by  deed  or  will  appoint, 
or  in  default  of  appointment,  to  George  Inman  the  son  ;  and  the  declaration  then 
stated  that  Sarah  Inman  died  in  the  lifetime  of  her  husband  John  Inman,  having 
before  her  death  executed  an  instrument,  purporting  to  be  a  testamentary  appoint- 
ment of  her  moiety,  whereby  she  bequeathed  the  interest  to  her  husband  for  his 
life,  and  after  his  death  the  principal  to  her  nephew  John  Inman ;  and  the  de- 
claration lastly  proceeded  to  allege  that  William  Tucker,  one  of  the  plaintifls, 
as  one  of  the  next  of  kin  of  the  said  John  Inman  the  husband,  now  deceased, 

.  had  applied  to  the  Prerogative  Court  of  Canterbury  for  letters  of  administration 
to  the  goods  and  chattels  of  Sarah  Inman  for  the  purpose  of  administering  the 
same  amongst  the  residuary  legatees  under  the  will  of  John  laman  hst  husband « 
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and  that  thereapon  defendants  had  cited  the  plaintiflfs  unto  the  said  Prerogative 
Court,  requiring  them  to  bring  into  Court  the  original  will  of  the  said  Sarah 
Inman,  and  to  show  cause  why  letters  of  administration  with  the  will  annexed 
of  the  goods  of  Sarah  Inman  should  not  be  granted  to  them,  the  defendants,  as 
purchasers  of  the  interest  given  by  such  will  of  the  said  Sarah  to  her  nephew 
Henry  Inman,  and  the  plaintiffs  then  suggested  that  by  the  laws  of  this  realm 
a  feme  covert  cannot  make  any  will  or  testament,  or  any  instrument  in  the  nature 
of  a  will  or  testament,  without  having  authority  from  her  husband  for  that  pur- 
pose, which  it  was  alleged  Sarah  Inman  had  not,  and  that  the  determioing  whe- 
ther such  feme  covert  had  such  authority  was  not  matter  of  ecclesiastical  cogni- 
zance, but  belonged  to  the  courts  of  common  law,  wherefore  the  plaintiffs  prayed 
her  Majesty's  writ  of  prohibition  from  the  Court,  directed  to  the  proper  judge  of 
the  Prerogative  Court,  to  prohibit  that  Court  from  proceeding  therein. 

To  this  declaration  the  defendants  put  in  a  plea,  stating  their  title  to  the  sum 
bequeathed  by  the  will  of  the  said  Sarah  Inman  by  their  purchase  of  the  same, 
and  that  they  were  about  to  file  a  bill  in  the  Court  of  Chancery  for  the  purpose 
of  enforcing  their  equitable  right  thereto,  "  and  that  by  the  course  and  practice 
of  the  said  court,  in  order  to  obtain  the  adjudication  of  the  said  court  upon  the 
validity  in  equity  of  the  said  appointment  so  made  by  the  said  Sarah  Inman,  it 
was  and  is  necessary  that  letters  of  administration  with  the  will  annexed  should 
be  granted  to  some  person  or  persons,  iimited  so  far  only  as  it  concerns  all  the 
right,  title,  and  interest  of  her  the  said  Sarah  Inman  in  and  to  the  turn  of  money 
which  she  by  virtue  of  ^  the  indenture  in  the  plea  Jirst  mentioned  had  a  right  to  dis- 
pose  of,  and  had  by  the  said  will  disposed  of  accordingly,  but  no  further  or  other- 
wise, to  the  end  that  such  administration  with  the  said  will  annexed,  but  limited 
as  aforesaid,  might  be  made  a  party  to  the  said  suit  in  chancery  :"  and  the  plea 
then  alleged  the  refusal  of  the  plaintiffs  to  propound  the  will  for  the  purpose  of 
such  limited  administration,  in  order  to  prevent  ^he  defendants  from  proceeding 
to  enforce  their  rights. 

To  this  plea  plaintiffs  put  in  a  replication,  concluding  with  a  formal  traverse  of 
the  rule  and  practice  of  the  Court  of  Chancery  as  above  set  forth  in  the  plea, 
on  which  traverse  issue  was  joined. 

At  the  trial,  there  was  evidence  to  show  that  in  the  case  of  a  will  made  by  a 
married  woman,  either  with  the  assent  of  her  husband  or  under  a  power,  an 
administration  limited  to  the  subject  matter  of  the  bequest  contained  in  such  will, 
is  the  usual  and  proper  form  of  administration,  and  that  such  administration  is 
required  by  the  practice  of  the  Court  of  Chancery  before  ihey  will  allow  any  party 
to  claim  any  interest  under  such  will.  It  further  appeared  that,  if  the  Spiritual  Court 
were  to  grant  a  larger  and  more  general  administration,  the  Court  of  Chancery 
would  not  be  dissatisfied  therewith,  nor  on  that  account  refuse  to  entertain  the 
suit,  but  at  the  same  time  that  such  Court  would  require,  at  the  very  least,  the 
limited  administration,  and  would  not  allow  the  suit  to  proceed  without  it. 

Held,  that  upon  this  evidence  the  defendants  were  entitled  to  the  verdict,  and 
that  the  plea  disclosed  a  sufficient  answer  to  the  declaration. — Tucker  v.  Inman, 
5  Scott,  N.  R.  843. 

WITNESS. 

1«  (Competency.)  Held,  (before  6  &  7  Vict.  c.  85),  that  where  one  of  two  co- 
defendants  in  ao  aotioB  on  contract  has  suffered  judgment  by  default,  he  may,  if 
not  oiberwisa  interested  in  procuring  a  verdict  for  the  plaintiff,  be  called  by  him 
tt  a  witotss  against  the  other  defendant.— Pope  Vi  Steele,-2  Q.  B.  733. 
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2.  (&»}»«.}  la  an  action  by  indorsee  of  a  bill  of  exchange  against  acceptor,  the 
defendant  pleaded  a  plea  showing  that  the  indorsee  sued  for  a  previous  indorser, 
who  had  broken  the  agreement  which  was  the  consideration  for  the  drawing  and 
accepting  :  Held,  (before  the  slat.  6  &  7  Vict.  c.  B5),  that  the  drawer  might  be 
rendered  a  competent  witness  for  the  defendant  by  indorsing  his  name  on  the 
recoid  under  the  3  &  4  Will.  4,  c.  42,  s.  26.'-Kilpaek  v.  Major,  2  Q.  B.  737. 

And  see  Guarantee,  2. 

WRIT  OF  TRIAL. 

1.  {New  trial  of.)  On  motion  for  a  new  trial  in  a  cause  tried  before  the  under- 
sheriff,  in  which  a  judge  had  granted  the  usual  order  for  a  stay  of  proceedings, 
the  rule  being  drawn  up  on  reading  that  order,  it  was  held  that  the  order  need 
not  be  verified  by  affidavit.— Datis  v.  Parsons,  2  D.  P.  C.  (N.  S.)  934. 

2.  (  Who  has  jurisdiction  to  try,)  A  trial  of  a  cause  under  a  writ  of  trial  before  a 
deputy  of  the  undersheriff  is  void.— Johm  v.  WiUiams,  2  D.  P.  C.  (N.  S.)  938. 

3.  (Jurisdiction  of  sherijf'. )  In  debt,  tried  before  the  sheriff,  the  jury  found  a  ver- 
dict for  20/.  debt  and  \s.  damages :  Held,  that  the  jurisdiction  of  the  sheriff  was 
not  thereby  vitiated  or  taken  away.— Outferid^c  v.  Seth,  2  D.  P.  C.  (N.  SO  954. 

4.  A  writ  of  summons,  issued  in  Feb.  1638,  was  indorsed  for  19/.  4s.  Id.,  with 
interest,  not  stating  from  what  day  the  interest  was  payable.  The  defendant 
pleaded  to  the  action,  issues  in  fact  were  joined,  and  the  plaintiffs  had  judgment 
on  a  demurrer.  The  plaintifls  obtained  an  order  for  a  writ  of  trial,  and  gave  the 
defendant  notice  that  at  the  trial  the  jury  would  also  assess  the  damages  upon 
the  judgment  on  demurrer.  The  jury  found  a  verdict  for  the  plaintiff,  with 
23/«  5«.  Ic/.  damages,  and  the  plaintiffs  entered  a  remittitur  for  the  3/.  5s.  \d, : 
Held,  that  the  action  was  within  the  3  &  4  Will.  4,  c.  42,  s.  17,  the  sum  abso- 
lutely demanded  being  not  necessarily  above  20/. ;  that  the  inquiry  as  to  the 
assessment  of  damages  might  be  joined  with  the  writ  of  trial ;  and  .that  the  error 
in  the  verdict  was  cured  by  the  remittitur. 

Held,  also,  that  after  such  a  lapse  of  time  it  was  too  late  for  the  defendant  to 
object  to  the  uncertainty  of  the  indorsement  on  the  writ  of  summons. — Frifer  v. 
Smith,  3D,  P.  C.(N.S.)75. 

5.  (Re-sealing  writ— Amendment.)  Where  a  writ  of  trial  was  obtained,  and  nolite- 
of  trial  given  for  the  31st  of  January,  which  was  afterwards  countermanded  and 
fresh  notice  given  for  the  28th  of  February,  which  was  also  countermandedf^biit 
the  cause  was  eventually  tried  on  the  5th  of  March,  under  a  new  notice,  and  the 
writ  was  re-sealed,  with  a  view  to  trial  on  the  3 1st  of  January  and  the  28th  of 
February,  but  was  not  re-sealed  for  the  5th  of  March,  and  the  trial  was  had  with- 
out such  re-sealing  :  Held,  that  the  trial  was  void,  and  must  be  set  aside  ;  that 
the  writ  afforded  no  authority  for  such  trial ;  that  the  fact  of  the  defendant  having 
appeared  at  the  trial  and  defended  the  action  was  immaterial,  for  that  the  ob- 
jection was  one  that  could  not  be  waived  :  Held,  also,  that  the  objection  could 
not  be  cured  by  amendment,  and  that  as  the  validity  of  a  writ  only  takes  e&et 
from  the  actual  date  of  its  being  sealed  or  re-sealed,  the  objection  was  not  cured 
by  the  writ  being  re-sealed  on  the  llth  of  March,  after  the  trial  had  been  had. 

If  there  is  an  amendable  error  patent  upon  a  writ  of  trial,  acd  notwithstanding 
such  error,  the  defendant  appears  at  the  trial  and  defends  the  action,  the  objeotioii 
on  the  ground  of  such  error  is  waived ;  but  if  on  the  other  band  tlie  error  is  not 
on  the  face  of  the  writ,  but  ascertainable  only  by  the  knowledge  of  .some  addi- 
tional fact,  the  defendant  does  not  waive  it  by  going  on  with  his  defence.— ilsJi* 
burton  v.  S^fc«,  3  D.  P.  C.  (N.  S.)  133. 
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[Containing  Casef  in  5  Beavan,  Part  1 ;  12  Simons,  Part  1 ;  and  2  Hare,  Part  3.] 

AB$£NT  PARTY. 

^Decree  toUk  tavingnf  rightt,y '  A  decree  may  be  made  in  the  absence  of  a  mate- 
rial  .party,,  wbo  is  ^ut  of  the  joiisdiction  and  who  is  not  required  to  do  any  act. 
Accordingly,  where  cAi  B.,.  executed  a  voJuntary  settlement  of  real  estate  in 
favour  of  his  wife  and  children  >  and  afterwards  contracted  to  se]!  it  foiTaloabJe 
consideration »  and  tl^  p^urchaaer,  £led  a,  bill,  for  specific  performance  against 
the  vendor,  his  wife^  .children,  and  the  trustees  in  whom  the  legal  estate  was 
vested,  and  one  of  the  children  was  out  of  the  jurisdiction,  and  did  not  appear, 
the  Court  decreed  a  specific  performance,  and  ordered  the  trustees  ,to  convey 
to  the  purchaser,  savhig  the  rights  of  the  absent  party.— If t//a(«,  V4.3*tA6«, 
5B.  193.  ',.;,../.       .,  ,  '^        .,.,..   *    -  :":-. 

ADWINISTRATIOROJ?  ASSETS.  '     .         <  . 

1.  (Bill  by  moTi^^ee  creditw.)  .  A  mortgage  tf  ng  a  bill  for  the  beot^'ofi  bini. 
self  and  the  other  creditors  of  the  decea^led,  iseiititleidto  payment' of  lii»  rabrl- 
gage  money  out  of  the  mortgaged  ^estate;,  befoneifiayment  of  i|^  ooitM^^fi  su{t«^^ 
Aidridg»Y.WeUbraak,bn,  iB»,    .  .  •     .   '  «'  h     m  m:  t    mu./. 

2..  (e»ncun^t  tuits  by  legattes,)  It  'dm  obj^et^tion  td  the  heai%g  df  ^'  i^iiit^fdr'a 
pecuniary  legacy,  in  which  assets  aro  admiYted, 'that  ia  decree  fdi'  th^ Adminis- 
tration of 'the  esttilte^^ol*  the  testatov'  has*  be«h  madb  at"  the '^uit  of  a' residuary 
legatee^  bitt'^uiirtf;  wlietberthe'CotoCwtJUtd*  direct  the  accbunts  Wf  V6e  sainiB 
estate  to  be  taken  in  both  suits.— Sta'^e  v.  Lord  Lowther,  ^  H.^4llt^.' '    '  -    ^'"' 

3iy(Cotti^y  A  mstriried  wbmam  h6ing  ineitled'to  a  share  of  k  reMdue^di^  h^r  M, ' 
iwith  remainder  to  her  chilchMn,  who  were  infants;  a  bill  vir^s  filed  by  fa^r  atid'  hisr 
'hdsbaikl'iftid  their  cbildi«B,  toy  vheijr  fat^r  a«  thieir  next  frlendf,  hgkii&i^'iii^ 
exebator  andthe  eo^reiMoaj^  Wgat^»,  for 'the  admibifitratibti  of  the  t^t]^t(iKs 
^estafteL  When  the  executor  putiinhis«  ahs^er,  of  balance  t^as  du6  frb^  Mk/(, 
and  he  paid  it  ihtd  Cour^J  AftdrwlA*ds,' he  [iaid  "^ct  \#hble  6f  the  iekiiM*» 
jddbts,  some  of  them  beforo  aadther^l  dftei<  th«  d^alcdti^rri^e;  wh^yisbyi 
balance  .gre»ler  than  the  fbnd  in  Oouit  bc^aftie  due  to  Hiita,'aivd  th^''Mils^^rii6 
4tend.  Alter  the  vepovt  had  been  abtotutely  leotafirhied,  Hfie  husbsitid  di^H,  aiid 
UsrwldoW' having  declined  t6>  prosecute  the  <stf}t,  the' execdtor  filed  a  siippl^- 
iMtttaibill,  praying  to  have  the  ftiiid  In  Gbuft,  exempt 'firotii  all  corits,'pitid't!o 
him,  in  past  of  the  ^alaMeldnnd  due  by  thr  Master.  I^e'donrt  Miii^d  the 
ex€cutoK*»  costs  of  both  stills,  as  >feetw«efr  9blidild>r  and  tltent>  to  hb  flbi  ^bs&i, 
^■iof  tba  fund,  then 'tike  tos«s  at-  the'idefimdants,  tlt«  to'-re^d\]airy  legatees';  of 
belli  anits  V  attd'laaU^ff,'  thei^M^aef  the<widdW  and  tfcHdti^ti  bf  die  suptilettiental 
mat^hutiiioiJoBih»^»igbMmkit^^J^^^  13  S'.  If. '  '      '  c  "     ' ' 

4.  {Omi^OMfHeUtig  ^rdef.)'-  *Nbtwit!istanding  an  order  on  further  directions  in  a 
crdKtDnf  ^fiit,  that  ih4  cosu  of  all'parties  should  be  taxefl  as  between  solicitor 
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and  client,  and  paid  out  of  a  fond  in  Court,  tbe  fund  pronng  insufficient  to  pay 
all  the  costs,  tbe  Court  ordered  the  costs  of  the  executors  to  be  paid  in  the  first 
place. — Gaunt  v.  Taylor,  2  H.  413. 

5.  (Indemnity  of  executor — Admission  of  assets  at  law — Money  at  bankers.)  Where 
in  an  action  at  law  by  a  judgment  creditor  against  three  executors,  one  of  them 
bad  admitted  assets  to  a  certain  amount,  such  assets  consisting  of  money  at  tbe 
bankers,  and  judgment  with  execution  was  thereupon  taken  out  against  him, 
but  tbe  other  executors  refused  to  concur  in  signing  tbe  cheque  for  tbe  money, 
and  such  money  was  brought  into  Court  in  tb«  suit,  the  Cmirt  eJipreM^g  an 
intention  of  protecting  tbe  executor  from  tbe  consequences  of  bis  plea,  retained 
tbe  fund  to  abide  tbe  result  of  proceedings  at  law  by  the  creditor  to  establish 
bis  right,  if  any,  at  law,  to  take  the  fund  in  execution. — S.  C. 

6«  (Injunction,)  Where  an  injunction  bad  been  granted  against  an  executor  on 
the  filing  of  tbe  bill,  restraining  him  from  gettmg  in  tbe  assets,  which  injunc- 
tion was  not  continued  by  tbe  decree,  but  tbe  plaintiff  was  found  a  creditor  by 
tbe  master,  an  action  by  tbe  executor  against  tbe  plaintiff  for  an  alleged  debt 
was  restrained  by  injunction  on  motion. — Oldfield  ▼«  CiMettf  6  B.  13S. 

7.  (Mixed  fund  for  payment  of  debts— Charity.)  Testator  gave  all  bis  real,  lease- 
bold  and  other  personal  property  to  trustees  upon  certain  trusts,  and  be  directed 
them  to  sell  all  bis  property,  in  order  to  form  a  fund  to  pay  bis  debts  and  lega- 
cies, and  then  to  dispose  of  the  residue  as  after  directed.  Tbe  testator  next 
gave  several  legacies,  and  then  gave  the  residue  of  his  property,  remaining  in  the 
hands  of  his  trustees,  to  trustees  for  a  charity.  Tbe  Vice-ChanceUor  held  that 
the  leasehold  and  other  personal  property  were  alone  liable  te  tbe  payment  of 
tbe  debts  and  legacies.  But  tbe  Lord  Chancellor ,  on  appeal,  held  that  the  debts 
and  legacies  were  payable  out  of  tbe  mixed  fund,  composed  of  tbe  produce  of 
tbe  real  as  well  as  tbe  leasehold  and  other  personal  estates,  in  proportion  to  tlie 
relative  values  of  those  three  estates  j  and  that  tbe  charity  was  entitled  to  tbe 
portion  of  tbe  residue  that  consisted  of  pure  personalty. — Attorney  General  v. 
Souihgate,  12  S.  77. 

8.  (Powers  of  trustees  pending  suit.)  An  estate  was  administered  under  tbe  Court, 
and  all  claims  being  provided  for,  tbe  devisee  was  let  into  possession.  A  further 
claim  was  afterwards  made  against  tbe  estate  :  Held,  that  the  trustees  of  tbe 
will  were  not  justified,  of  their  own  authority,  in  taking  possession  to  provide 
for  n, —Underwood  v.  Hatton,  .5  B.  36, 

9.  (Priority  of  legacy  to  widow,)  A  legacy  to  a  widow,  in  lieu  of  dower  or  thirds 
at  common  law  or  by  custom,  has  lio  priority  over  other  legacies,  wber«'  tbe 
testator  leaves  no  real  estate. — Acey  v.  Simpson,  5  B.  3d.    ' 

10.  (Receiver  pendente  liu,)  A  bill  filed  for  a  receiver  pending  a  coatttt  for 
administration  in  tbe  Ecclesiastical  Court,  also  prayed  that  tbe  admiMstrator,  ' 
when  appointed,  might  be  bf ought  before  the  Court,  and  the  ngbtsof  tbepaftiea 
declared.  Demurrer  to  this  part  of  the  bill  allowed,  theie  being  no  ground  for 
assuming  beforehand  that  a  suit  would  be  required  to  make  tbe  administiator 
do  bis  duty. — De  Feucheres  v.  Dawes,  5  B<  110. 

And  see  Debtoh  and  CitBDiTOit ;  Decree  ;  Parties,  1. 

AGENT.    See  Vendor  and  Purchaser,  2. 

AGREEMENT.    See  Conversion,  1  ;  Vendor  and  PtJRCfrASEit,  1,  5» 
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ANNUITY. 

(Interm,)  Inteicft  gif «ii  on  arrears  of  annuity  secured  by  bond,  but  so  that  the 
whole  sun  recovered  should  not  exceed  the  penalty.— CreiM  ▼.  Bedingjuld, 
12S.35. 

And  see  Vendor  and  Purchaser,  3. 

APPEAL. 

(^Respondent  out  of  jurisdiction.)  Quere,  whether  the  execution  of  a  decree  for 
payment  of  a  legacy  to  a  party  who  is  residing  in  a  foreign  country  will  be 
stayed,  pending  an  appeal  against  the  decree,  or  whether  security  will  be  re- 
quired from  such  party  before  payment  pending  an  appeal.— 'Suiiie?*  Lord 
LotUhmr,  S  H.  438. 

BILL  AND  ANSWER.     See  Practice,  11. 

BOND. 

(Relitf  against  lost  bond  void  at  law.)  On  action  being  brought  on  a  bond  stated 
by  plaintiff  at  law  to  be  lost,  defendant  filed  bis  bill  for  an  injunction,  alleging 
that  the  bond  had  been  either  drawn  up  contrary  to  the  agreement,  or  had  been 
since  altered.  The  defendant  in  equity  demurred,  and  adopting  the  latter  alter- 
native,  as  it  was  held  he  might  do,  argued  that  the  objection  was  good  at  law, 
but  the  bond  being  lost,  so  that  the  objection  would  not  appear,  the  demurrer 
was  OTerruled. —  Witliams  ▼.  FUght,  5  B.  41. 

CASE. 

{Form  of  order  on  second  case,)  Form  of  order  where  a  case  has  been  sent  to  a 
Court  of  law  on  the  argument  of  a  demurrer,  and,  on  the  return  of  the  certificate, 
the  case  is  sent  to  another  court  of  law.<— 5pry  v.  Bromfieldy  12  S.  75. 

CHARITY. 

1.  (Cy  fn-es— Failure  of  original  objects,)  A  school  was  founded  for  the  education 
of  poor  children  within  a  certain  district.  The  district  was  converted  into  a 
dock,  under  a  local  act  of  parliament,  so  that  the  objects  of  the  charity  failed. 
The  Court  referred  it  to  the  Master  to  approve  of  a  scheme  for  the  application 
of  the  funds  of  the  charity,  cy  pres, — The  Attorney  General  v.  Glyn,  If  S.  84. 

2.  (Difference  between  benevolent  and  charitable  pur})oses,)  A  purpose  may  be 
liberal  and  benevolent  without  being  strictly  charitable,  so  as  to  induce  the 
Court  to  administer  a  trust  for  such  purpose ;  and  so  also,  if  the  bequest  be 
expressed  to  be  for  purposes  of  private  charity  the  Court  will  not  interfere. 
But  where  a  gift  was  to  be  divided  "  among  poor  pious  persons  male  or  female, 
old  or  infirm,  as  the  executors  see  fit,  not  omitting  large  and  sick  families  if  of 
good  character/'  it  was  held  a  charitable  bequest;  the  word  "  poor"  extend- 
ing through  the  whole  sentence. — Nash  v.  Morley,  5  B.  177. 

3.  (Discretionary  trust — Mortmain.)  Where  there  was  a  devise  of  land  upon 
trust  to  apply  the  rents  for  such  purposes  as  certain  other  persons,  devisees  of 
other  estates,  should  in  their  discretion  appoint,  but  testator  trusted  that  they 
would  exercise  such  power  in  doing  such  acts  as  they  know  he  would  most 
approve  of,  testator  having  previously  referred  to  an  intention  he  had  had  of 
endowing  a  chapel :  Held  that  it  was  a  devise  to  charity,  and  void  under  the 
Statute  of  Mortmain.— Pt7fcin^t(m  v.  Boughey,  J  2  S.  114. 

4.  (Enrolnunt  —Where  land  in  mortmain,)  A  gift  to  a  charity  of  land  already  in 
mortmain  is  not  within  the  Statute  of  Mortmain,  9  Geo,  9,  c.  36, — Attorney 
General  v.Glyn,  It  S.  84. 
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5.  (Frame  of  suit — proceeding  by  biil,)  A  bill  wa»  filed  by  one  of  several  trustees 
of  a  charirable  gift,  the  validity  of  which  was  disputed,  against  ihe  co-trustee, 
who  bad  refused  to  act,  and  the  nex^t  of  kin  of  the  testator,  to  have  the  trust 
executed.  Ilie  trustees  had  accepted  the  trust :  Held,  that  ^e  proceeding 
might  be  by  bill. — Nath  v.  Morley,  5  B.  177. 

And  see  Aduinistration  of  Assets,  7  ;  Will,  9. 

CONVERSION. 

1.  (Contract  to  selL)  Where  a  man  died,  having  contracted  to  sell  an  estate,  and 
the  contract,  though  afterwards  abandoned  by  the  laches  of  the  purchaser,  was 
valid  and  subsisting  at  the  time  of  his  death  :  Held,  by  Sir  John  Leach,  that 
the  estate  belonged  to  the  next  of  kin,  and  not  to  the  heir. — Cnrre^,  Bowyer, 
5  B.  6.  (Reported  in  note.) 

f.  (Election,)  Where  money  had  been  impressed  by  a  will  wiih  the  character  of 
realty,  but  the  parties  who  together  were  absolutely  entitled  to  it  in  whatever 
shape  executed  a  deed,  appointing  a  new  trustee,  and  providing  for  the  invest- 
ment of  the  money  as  money,  but  by  a  general  clause  resettling  it  upon  the 
trusts  generally  of  a  deed,  which  had  been  made  upon  the  footing  of  the  will, 
and  provided  for  the  investment  in  land  :  Held,  that  the  money  had  lost  the 
character  of  realty. — Coohon  v.  Ueay,  5  B.  ?2. 

And  see  Will,  5,  6. 

COSTS. 

1.  (Solicitor  acting  without  authority,)  An  executor  is  not  entitled  to  be  allowed 
the  costs  of  a  suit  in  respect  of  the  estate,  prosecuted  by  a  solicitor  whom  he 
did  not  employ  :  the  solicitor  himself  is  the  party  to  apply  for  costs,  as  a  lien 
on  the  fund  which  he  has  recovered. — Burge  v.  Bmtton,  2  H.  37.3. 

9.  (Solicitor  made  executor,)  An  executor  who  acts  as  solicitor  in  a  cause,  in 
which  he  is  a  party  in  his  representative  character,  though  only  allowed  per- 
sonally', as  against  the  estate,  such  costs  as  he  actually  pays,  held,  entitled, 
as  against  the  estate,  to  that  proportion  of  the  whole  costs  which  was  due  to 
his  town  agent  in  the  cause. — S,  C, 

And  see  Administration  of  Assets,  1,  3,  4 ;  Will,  S5. 

DEBTOR  AND  CREDITOR. 

(Liability  of  acheated  lands  to  debts,)     An  estate  escheated  is,  under  the  3  &  4 

Will.  4,  c.  104,  liable  in  the  hands  of  the  lord  to  the  debts  of  the  person  last 

seised  ;  but  quiere  whether  it  is  liable  pari  passu  with  lands  devised. — Evans  v. 

Brown,  5  B.  114.  -  . 

N.  B.  An  appeal  against  this  decision  is  now  pending  in  the  House  of  Lords. 

DECREE. 

(Provision  fn'  future  parties.)  In  an  administration  suit,  where  it  was  probable 
that  inquiries  directed  to  be  made  would  disclose  the  existence  of  othei;  parties 
interested  in  the  estate,  under  a  gift  to  issue,  but  not  parties  to  the  sqit,  the 
decree  provided  for  their  being  made  parties  thereafter  by  suppleuientaj  suit, 
and  went  on  as  if  they  were  parties.— i'V«fc  v.  Norton ^  te  H.  381. 

ESCHEAT.    See  Debtor  AND  Cr«ditor.  •    'm-- 

EVIDENCE.  '-' 

1.  (Vedaration  of  co'obligors,)  Bill  by  the  obligee  in  a  bond,  who  had'  delivered 
it  up  by  mistake  (as  he  alleged)  to  one   of  the  co-obligors,  to  re^drer '  th^ 
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amoant  due  on  it.  The  joint  answer  of  the  co-obligors  admitted  the  delivery 
of  the  bond,  and  that  one  of  them  had  destroyed  it ;  but  traversed  the  alle- 
gation as  to  mistake.  Held,  that  declarations  made  by  the  obligor  to  whom 
the  bond  had  been  delivered,  tending  to  prove  the  plaintiff's  allegation,  were 
admissible  against  the  co-obligor. — Croise  v.  Bedingfittd,  li  S.  35. 

f.  (Practice  as  to  interested  witneu.)  After  a  witness  had  been  examined  for  the 
plaintiff,  the  defendant,  having  discovered  that  he  was  interested  in  the  result 
of  the  suit,  was  allowed  to  issue  a  new  commission  for  examining  the  witness 
and  other  persons  to  prove  the  fact. — Selioay  v.  Chapi}ell,  13  S.  115. 

And  see  Prmsftcb,  l  i  ,  %0. 

EXECUTION. 

1.  (Assent  to  bequest,)  Where  a  leasehold  was  given  to  A.  the  wife,  and  also  an 
executrix  of  testator,  for  life,  with  remainder  to  such  of  three  persons,  B.  C.  and 
D.as  should  bie  living  at  A.^  death,  and  A.  was  allowed  by  her  co-executors  to 
'rattiuta  in  possession,  and  one  of  such  executors,  who  was  t\\e  husband  of  B., 
joined  in  a  deed  executed  by  fi.  C.  and  D.,  whereby  they  agreed  to  take  the 
leasehold  as  tenants  in  common  without  survivorship  :  Held,  that  there  was  no 
sucb  assent  to  the  bequest  as  prevented  the  executors  from  making  a  title  to  a 
purchaser. — Attorney  General  v.  Potter,  5  B.  164. 

2.  (Retainer  by  representative  rf esecutor.)  The  representative  of  a  deceased  exe- 
cutor, in  accounting  for  the  executor's  receipts  of  the  trust  estate,  held  not  to 

.  be  entitled  by  way  of  discharge  to  the  amount  of  a  debt  owing  to  the  executor 
from  his  testator,  without  evidence  of  retainer  of  the  debt  by  the  executor  in  his 
lifetime. — Burge  v,  Brutton,  2  H.373. 

And  see  Costs,  2. 

HEARING.    StfePHACTicE,  II. 

HEIR. 

(^Sccottd  trial  of  issUe.)  The  heir  at  law  is  not  entitled  as  a  matter  of  course  to  a 
second  trial  of  an  issue  of  devisavit  vel  non  :  and  a  second  trial  was  refused 
where  the  testator's  hand  had  been  guided  in  making  his  mark,  and  two  of  the 
witnesses  had  deposed  to  his  incompetency,  but  there  had  been  acquiescence 
by  the  heir.— If  ii«m  v.  Beddard,  1%  S.  28. 

HUSBAND  AND  WIFE. 

tf  (^Sepfirate  use —Arrears,)    Held  that  arrears  of  interest  on  property  settled  to 

her  separate  use,  due  at  tlie  time  of  a  second  marriage,  were  the  separate 

property  Qf  the  wife.— ilaftton  v.  M'Dou^ali,  5  B.  56. 

3.  (Settlement  cf  reversionary  interests,)  On  the  marriage  of  a  female  infant, 
property  then  in  reversion  was  settled  to  her  separate  use  for  life,  remainder 

'to  her  chiYdren.  Part  of  the  property  fell  into  possession  during  the  life  of  the 
first  husband,  and  the  other  part  during  the  life  of  a  second.  She  married 
again^  her  t]iiird^  husband  having  notice  of  the  settlement.  He  afterwards  filed 
flTbill  against'the  trustees  of  the  funds  for  an  account,  and  to  obtain  possession 
in  right  of  his  wife :'  Held,  that  the  wife  not  having  repudiated  the  settlement 
upon  her  first  discoverture,  must  be  oonsidiered  as  having  adopted  it,  it  being 
for  her  benefit  to  do  so,  and  that  it  was  binding  on  the  husband  who  had  notice 

,   of  iU  and  Ms  bill  was. dismissed  with  costs,  S.  C. 

And  ^i^,C^AGncB,  27. 
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INFANT. 

(Marriag€  of  infant  with  sanction  tf  Court.)  Semble,  that  a  settlement  made  upon 
such  a  marriage  of  the  property  of  an  infant  may  be  afterwards  repudiated  by 
the  infant  coming  of  age,  and  if  a  female,  surriTing  her  hoaband. — AAton  v. 
M*Dougal,  5  B.  56. 

INJUNCTION. 

1.  CExtennon  of  time  on  order  niii  to  diuolve,)  An  order  niti  for  dissolving  an  in- 
junction having  been  regularly  served,  so  as  to  allow  two  clear  days  before  the 
day  for  showing  cause,  the  Court  refused  to  give  the  plaintiff  further  time  to 
determine  whether  he  would  show  exceptions  or  merits  as  cause,  although  the 
answer  was  of  considerable  length. — Stanley  v.  Bond,  5  B.  175. 

J.  (Exteriiion  to  stay  trial — Laches,)    The  Court  refused  to  extend  the  common 

■  injunction  to  stay  trial,  where  the  plaintiff  in  equity  was  served  with  notice  of 

irial  on  the  S8th  of  January,  but  did  not  file  his  bill  till  the  1 6th  of  March,  and 

made  the  motion  on  the  commission- day  of  the  assizes  at  which  the  action  was 

to  be  tried.— Stofces  v.  Wilson,  12  S.  91. 

3.  (How  dissolved  by  one  of  several  defendants.)  Quare  whether,  where  a  special 
injunction  is  granted  against  several  defendants,  one  of  them  can  move  to  dis- 
solve in  the  absence  of  the  rest. — TJumpson  v.  Geary,  5  B.  131. 

4.  (Showing  cause  —Affidavits,)  On  showing  cause  against  dissolving  an  injunc- 
tion, the  plaintiff  cannot  read  affidavits  to  prove  allegations  in  the  bill  of 
matters  of  fact,  which  the  answer  neither  denies  nor  admits. — Caitellain  v. 
Blumenthal,  13  S.  47. 

5.  (Showing  cause — Impertinence  of  answer,)  Exceptions  to  an  answer  for  imperts- 
nence  cannot  be  shown  as  cause  against  dissolving  a  special  injunction. — 
Simeon  v.  Davis,  12  S.  46. 

INSOLVENT. 

1.  (Rights  of  creditors  not  scheduled.)  Under  the  statute  7  Geo.  4,  c.  57,  all  per- 
sons who  are  creditors  of  nn  insolvent  debtor  at  the  time  his  petition  for 
discharge  is  filed,  although  their  names  be  not  in  the  schedule,  are  entitled  to 
participate  in  the  estate. — Borell  v.  Dann,  2  H.  440. 

2.  (Sale  of  an  insolvent  estate — Breach  of  trust  by  assignees,)  llie  Court  refused,  at 
the  suit  of  insolvent,  to  set  aside  a  sale  made  by  public  auction,  and  afterwards 
completed,  of  the  insolvent's  estate,  which  appeared  to  have  been  conducted 
with  considerable  precipitancy  and  neglect,  the  circumstances  not  having  been 
known  to  the  purchaser  till  after  the  sale,  though  before  conveyance.  (See 
Hobson  V.  Bell,  2  B.  17.)— S.  C, 

JOINT  STOCK  COMPANY. 

(Parties-^Dissolution  of  company,)  Bill  by  two  of  the  proprietors  of  shares  in  a 
company  incorporated  by  act  of  parliament,  on  behalf  of  themselves  and  all 
other  the  proprietors  except  the  defendants,  against  the  five* directors,  (three  of 
whom  had  become  bankrupt),  and  against  a  proprietor  who  was  not  a  director, 
and  the  solicitor  and  architect  of  the  company,  charging  the  defendants  with 
various  fraudulent  and  illegal  transactions,  to  the  detriment  of  the  property  of 
the  company  ;  and  stating  that  there  had  ceased  to  be  a  soflicient  number  of 
qualified  directors  to  constitute  a  board  ;  that  the  company  had  no  derk  or 
office ;  that  in  such  circumstances  the  proprietors  had  no  power  to  take  the 
property  out  of  the  hands  of  the  defendants,  or  vrind  up  the  aSaira  of  the  com- 
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pany  ;  and  praying  that  the  defendants  might  be  decreed  to  make  good  to  the 
company  the  losses  complained  of ;  and  praying  also  the  appointment  of  a 
receiver.  The  defendant  demurred  :  Held,  that  upon  the  facts  stated,  the  con- 
tinned  existence  of  a  board  of  directors  de  facto  must  be  intended ;  that  the 
possibility  of  convening  a  general  meeting  of  proprietors  capable  of  controlling 
the  acts  of  the  existing  board  was  not  excluded  by  the  allegations  of  tlie  bill ; 
that  iu  such  circumstances  there  was  nothing  to  prevent  the  company  from 
obtaining  redress  in  its  corporate  character  in  respect  of  the  matters  com- 
plained of;  that  therefore  the  plaintiffs  could  not  sue  in  a  form  of  pleading 
which  assumed  the  practical  dissolution  of  the  corporation ;  and  that  the 
demurrer  must  be  allowed. — Foss  v.  HarbottUt  2  H.  461. 

JURISDICTION. 

(Irregularity  in  cause  transferred,)  An  application  at  the  Rolls,  in  a  Vice  Chan- 
cellor's cause,  to  discharge  an  order  obtained  of  course  at  the  Rolls,  can  only 
be  founded  on  irregularity  ',  if  merits  are  relied  on,  the  application  must  be 
made  before  the  Vice  Chancellor. — Robinsofi  v.  Milner,  5  B.  49. 

And 'see  Absent  Party  ;  Practice,  9. 

LACHES.    See  Vendor  and  Purchaser,  2, 

LEASEHOLDS  FOR  LIVES. 

(Production  of  cestui  que  vie.)     Course  of  proceeding  under  6  Anne,  c.  18,  to 

compel  a  lessee  pur  outer  vie  to  produce  the  cestui  que  vie  to  the  reversioner,— 

In  re  Lingetit  X?  S.  104. 

LIEN. 

(Covenant  to  settie  one  moiety  no  lien  upon  the  other.)  A.  being  entitled  to  a  moiety 
of  an  estate,  covenanted  to  settle  it  on  himself  for  life,  with  remainder  to  his 
wife  and  children.  He  afterwards  acquired  the  other  moiety,  and  mortgaged 
the  entirety  to  B.,  who,  having  no  notice,  obtained  priority  over  the  wife  and 
children  of  A.  By  the  will  of  B.  the  mortgage  was  given  to  C.  for  life,  with 
remainder  to  A.  absolutely*  A*  died,  and  C,  by  virtue  of  the  mortgage,  re- 
ceived the  rents  of  the  entirety,  to  the  disappointment  of  the  wife  and  children 
of  A.  C.  afterwards  died :  Held,  that  the  widow  and  children  of  A.  had  no 
equity  as  against  the  general  creditors  of  A,  to  have  a  lien  on  the  second  moiety 
of  the  estate  to  recoup  the  loss  sustained  by  them  by  C/s  receiving  the  rents  of 
the  moiety  of  the  estate  bound  by  the  settlement,  from  the  death  of  A.  to  the 
death  of  C,  but  that  they  must  come  in  as  specialty  creditors  under  the  cove- 
nant.—ii^cfrui^e  v.Westbrooh,  5  B;  188. 

MARRIED  WOMAN. 

(Process  against.)  An  attachment  ordered  to  be  issued  against  a  married  woman, 
for  disobeying  an  order  in  a  suit  which  she  had  instituted  by  her  next  friend, 
and  which  related  to  her  separate  estate. — Ottway  v.TTing,  12  S.  90. 

MORTMAIN.    See  Charity,  3,  4, 

NOTICE. 

(Notice  to  wlicitor,)  In  considering  the  effect  of  notice  to  the  solicitor,  given  in  a 
previous  transaction,  the  length  and  continuity  of  the  employment  of  the  solicitor 
in  reference  to  the  estate  in  question  is  a  very  material  circumstance.  Accord- 
ingly, where  some  years  before  the  suit,  pending  the  treaty  for  sale  of  an  estate 
from  A.  to  B.,  A.  agreed  to  mortgage  the  estate  as  a  security  for  money  then 
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lent,  and.  iK^tice.of  such  agreement  was  given  to  B.'a  solicitor,  and  the  treaty 
having  leen  suspended  for  some  years,  in  consequence  of  a  claim  by  a  third 
party,  was  after  A/s  death  carried  into  effect  between  his  heir  and  B*  upon 
somewhat  different  terms,  and  nearly  two  years  afterwards  B.  morl^aged  toD., 
and  the  solicitor  who  acted  for  D.  in  reference  to  the  mortgage  had  been  em- 
ployed by  B.  during  the  whole  previous  transactions :  Held,  that  D.  was  affected 
by  notice  of  the  prerioos  agreement  for  a  mortgage,  and  the  lien  tftieteby  created. 
^Fuller  V,  Benett,  t  H.  S94. 
And  see  Vendor  and  Puhcmaser,  2. 

PARTIES. 

1.  (Annuliy  charged  on  residue,")  A  person  to  whom  a  legacy,  or  an  annuity,  is 
given,  to  be  paid  out  of  the  residue  after  the  death  of  the  legatee  for  life  of 
such  residue,  is  not  a  necessary  party  to  a  suit  for  administration  of  the  estate, 
brought  by  legatees  of  aliquot  shares  of  the  ultimate  residue. — Fish  v.  tforlon, 
2H.381.    ' 

2.  (Heir  at  lfi,w»)  Held,  in  a  suit  to  administer  the  real  assets  of  a  debtor,  tliat 
the  heir  ai  law  was  a  necessary  party. — Brown  v.  Weatherby,  12  S.  6.  (N.  B. 
This  decision  was  before  the  orders  of  August,  1841.    See  Order  31.) 

And  see  Pgcree  ;  Joint  Stock  Company  ;  Paiitnesbnjp;  Vendor  and  Pur- 
chaser, 4. 

PARTNERSHIP-  . 

(Multifariauftiw-^  Joint  and  mparuU  enaies.)  HekJ,  oa  demtnrrer  for  multifarious- 
ness^ that  t^e  joint  creditors  of  a  partnership  alleging  by  their  bill  that  the  joint 
efifate  was  insufficient,  might  file  a  bill  a/jainst  the  personal  representatives  of 
two  of  the  partnersi  deceased,  and  the  assignees  of  the  others,  so  as  to  have  the 
accounts  of  the  separate  estate  of  each  taken  in  the  same  suit.— Brou?u  v.  Wea- 
ther Jfy^l^ffi*  6.        '     '  ' . 

PLEADI^JG. 

f .  {Amic^-^^Ev^wnneM,)    Cdostructionof  an  answer,  contahaiig a  general <lenial 
'    iff  the  fAtt»  ohftrged,  in  che  terns  of  the  chaxge,  with  a  saving  so  far  as  the 
'  othidr  fttfttemeats  in  the  answer  admit  or  explain  them^'^Tiftping  ▼•  Omke,  9 
H:$«S,  :■      -  .    . 

2.  (Revivor  071(2  supplement — Tiik  of  cniswer.)  A  plaintiff'  having  died  before  the 
defeii^tolfad(d'aii(n^ered,  bis  M^eseniative  filed  ^biU  of  revivor, and  supple- 
ibent,  praying  that  the  defendant  might  answer  it  and  the  origiBai  UU.  The 
defendant  put  in  an  answer,  which  was  intituled  as  his  answer  to  the  original 
ball  of  the.pla^.tiff^,  *'  since  deceased."  The  answer  >vas  ordered  to  be  taken  off 
,the.ftle.-TTt;ip<o/iv,S«>ii^oiH  15?S.  4p.  ^ 

And  see  Bond  j  Void  Deed,  1.  .      , 

POWER. 

'{Fvw&on  tstttie.)  'The  ultimate  limiiation.  of  a  fund  in  amanriage  settlei^ent, 
after  the  death  of  a  husband  and  wife,  was  to  the  husband,  if  he  survived  his 
,  w^<.  but  if,  t^^ife  suTvived»  th«n,  after  her  death,  to  such  person  as  the  hus- 
,  .b&nd  sJi»ould  ^p^int^  a^d  in  default,  **  to  his  executors,  administrators  or  assigns,** 
The.iifife,.^ur:vi¥^d,  ,and  the  husband  made  no  appointment,  except  a  will  in 
general  terms  :  Held,  that  the  fund  passed  by  sucl^  will^as  part  of  his  estate. — 
Howell  V.  Gayler,  5  B.  157.  .  ' 
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PRACTICE. 

1.  {Amendment Service  of  order.)  An  order  for  leave  to  amend  operates  from 
the  time  of  service  only,  and  therefore  an  intermediate  step  taken  by  the  de- 
fendant, after  the  order  is  made,  and  before  it  it  served,  is  regular. — Vrice  ▼. 
Webb,  2  H.  515. 

2.  {Answer— Demurrer— Order  of  1841.)  The  38th  order  of  August,  1841, 
enabling  a  defendant  by  answer  to  decline  answering  any  interrogatory,  from 
answering  which  he  might  have  protected  himself  by  demurrer,  applies  as  well 
where  the  demnrrer  must  have  been  a  demurrer  to  the  relief,  a«  where  it  would 
have  been  to  the  discovery  only. — Jipjniig  v.  Clarke,  4  H.  383. 

3.  (Antwer  of  defendant  abroad,)  The  9th  General  Order  of  December,  1833,  does 
not  apply  to  the  case  of  a  defendant  residing  abroad.  A  commission  to  take 
an  answer  abroad  must  therefore  be  obtained  from  the  Court.—  The  Btmm  de 
Feuch^es  v.  Dawes,  5  B.  144. 

4.  {BUI  to  enforce  lost  bond —Affidavit  of  loss.)  Where  on  a  bill  by  the  obligee  in  a 
bond,  who  had  deliveied  it  up  by  mistake  (as  he  alleged)  to  the  defendant,  the 
obligor,  to  recover  the  amount  due  on  it,  the  answer  admitted  the  deliTeiy  of 
the  bond,  and  that  the  defendant  had  destroyed  it,  but  denied  the  allegation 
as  to  mistake :  Held,  at  the  hearing,  that  as  the  bond  was  admitted  to  have 
been  destroyed,  au  affidavit  of  loss  was  not  necessary. — Cross  v.  Bedingjield,  12 
S.  35. 

5*  {Camfmtatimi  of  time,)  The  rules  that  obtain  as  to  this  in  the  Registrar's  Office 
and  Six  Clerks*  Office  are  different. — Richardson  v.  Horton,  5  B.  87. 

6.  {Contempt— Discliarge  under  1  Will,  4,  r.  36,  s,  15,  rule  13.)  A  defendant,  in 
custody  for  not  answering,  and  brought  up  to  have  the  bill  taken  pro  confesso 
against  him  within  the  time  limited  by  the  statute  1  W.  4j  c.36,  s.  15,  rule  13, 
asked  for  time  to  put  in  his  answer,  and  three  weeks  were  thereupon  given  him, 
with  liberty  to  apply  for  his  discharge  upon  having  answered.  The  time  fixed 
by  the  same  rule  of  the  statute  for  retaining  a  defendant  in  custody,  without 

'•  'obtaining  the  order  for  taking  the  bill  pro  confesso,  expired  during  the  three 

weeks ;  no  answer  was  put  in  :  Held,  that  in  such  circumstances  the  defendant 

was  Bot  entitled  to  his  discharge  under  the  13th  rule  of  the  statute,  but  was 

remitted  to  the  situation  he  would  have  been  in  if  that  provision  of  the  statute 

,  bjid  not  existed.—  Woodward  v.  Conebeer,  2  H.  506. 

7. :  {Cmitempl —  Waiver.)  Defendant  in  contempt  for  want  of  answer  filed  it,  and 
the  plaintiiF  replied  :  Held,  that  he  had  waived  his  remedy  for  the  costs  of  the 
e6ntempt.—Hai/ii«f  v.  Ball,  5  B.  140. 

8.  (Demurrer  after  order  to  amend.)  An  order  fur  leave  to  amend  not  served, 
does  not  prevent  the  defendant  from  demurring  to  the  bill.—  Price  v,.Webb,  2 
H.515. 

9.  {Enlarging  publication,)    The  Masters  have  no  jurisdiction,  under  the  3  &  4 
''  W.  4,  C.94,  s.  13,  to  enlarge  publication  after  it  has  passed.— ilnoni^mous,  5  B. 

'•■  n:  ' 

lb.  {Entering  appearance  for  defendant.)     To  entitle  a  plaintiff  to  an  order  for 
.leave  to  enter  an  appearance  for  a  defendant,  it  must  be  shown  by  affidavit 
that  the  copy  of  the  subpoena  served  contained  the  memorandum  directed  by 
the  I4th  Order  of  August,  iS^t, —Beetham  v.  Berry,  5  B.  41. 
VOL.  XXXI.   NO.  LXIII.  P 
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11.  (Evidence  on  bill  and  antmr,)  Instruments,  neither  admitted  nor  denied, 
may  be  proved  vivd  voce,  although  the  case  is  heard  upon  biU  and  answer  only. 
— Uowland  v»  Sturget,  f  H.  520. 

12.  (Evidence— Eetum  of  commiuwn.)  Where  the  defendant  obtains  a  commis- 
sion to  examine  witnesses  under  the  17th  (amended)  Order  of  April,  1B28,  the 
commission  most  be  made  returnable  the  first  return  of  the  second  term  next 
following  the  date  of  the  order  for  such  commission. — McGregor  ▼.  Topham,  t 
H.  516. 

IS.  (Exceptions — Service  of  order  for  referring,)  An  order  obtained  by  plaintiff 
for  referring  exceptions  for  insufficiency  must  be  served,  as  well  as  obtained, 
within  fourteen  days  of  the  filing  of  the  exceptions.^ Hunter  v,  Capron,  5  B.  93. 

14.  {Exeeptiont  to  answer — Materiality,)  Under  tbe  74th  Order  of  April,  1828, 
the  Master  does  not,  on  the  ground  of  immateriality,  overrule  exceptions  for 
insufficiency,  unless  it  is  quite  clear  that  the  question  cannot  be  material. — 
Tipping  V.  Clarke,  2  H.  383. 

15.  (Exeeptiont  to  Master*s  report.)  A  party,  having  obtained  and  served  the 
order  niti  to  confirm  the  Master's  report,  may  afterwards  file  exceptions  thereto ; 
and  the  time  within  which  this  may  be  done  is  unlimited  until  the  order  to 
confirm  absolute  is  made :  but  it  may  be  limited  by  an  order  nisi  obtained  by 
any  other  party  on  the  neglect  of  the  party  having  the  carriage  of  the  report. — 
Richardson  v.  Norton,  5  B.  87. 

16.  (Exceptimu  to  report.)  Generally  objections  cannot  be  taken  in  to  a  Master's 
report  after  the  warrant  to  sign  has  been  attended,  but  where  the  draft  has 
been  altered  after  the  attendance  on  such  warrant,  upon  objections  previously 
taken  in,  fresh  objections  may  be  taken,  arising  out  of  the  alterations. — 5.  C. 

17.  (Irregularity — Exceptions,)  One  exception  having  been  taken  to  an  answer 
and  allowed,  and  a  further  answer  put  in,  the  plaintiff  referred  back  the 
answer  on  the^r<t,  second,  Sfc,  exceptions.  The  order  was  discharged  for  irre- 
gularity with  costs. — Fry  v.  Mantell,  5  B.  99. 

18.  (Omission  of  address  for  service,)  The  omission  by  the  plaintiff  to  indorse  an 
address  for  service  on  the  writ,  as  directed  by  the  20tb  Order  of  the  f  6th  of 
October,  1842,  does  not  of  necessity  make  the  writ  void ;  but  the  Court  will, 
in  the  mean  time,  so  deal  with  the  proceedings  which  are  under  its  control, 
by  staying  process  or  otherwise,' as  to  give  the  party  the  benefit  of  the  20th 
Order.— Price  v,  Webb,  2  H.  511. 

19.  (Payment  out  of  Court.)  An  order  to  pay  a  sum  of  money  out  of  Court  should 
be  obtained  by  petition,  and  not  on  motion. — Garratt  v.  Niblock,  5  B.  143. 

20.  (Perpetuating  testimony -^Use  of  depositions.)  Where  depositioiis,  taken  in  a 
suit  to'perpetuate  testimony,  are  required  to  be  used  in  a  trial  at  law,  not  under 
the  control  of  the  Court,  the  order  is,  that  the  depositions  be  published,  and 
that  the  officer  attend  with  and  produce  to  the  Court  of  law  the  record  of  the 
whole  proceedings,  and  that  the  parties  may  make  such  use  of  the  same  as  by 
law  they  caa.'-^Attorney  General  v.  Ray,  2  H.  518. 

21.  (Personal  service — Where  address  for  service  omitted.)  Personal  service  on  a 
plaintiff  (suing  in  person)  of  notice  of  conditional  appearance,  is  regular,  under 
the  21st  Order  of  the  26th  of  October,  1842,  where  the  plaintiff  has  omitted 
to  endorse  on  the  subpoena  to  appear  an  address  for  service,  as  required  by  the 
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90&i  Order  of  tbe  f  6th  of  October,  184S,  altboagb  an  addreis  for  Mrrice  has 
been  endorsed  on  the  bill. — Price  r,  Webb,  2S  H.  513. 

22.  (^Pleo,  and  answer.)  After  answer,  the  bill  was  amended  and  a  plea  was  pat 
in  to  tbe  amended  bill :  Held,  that  the  original  bill  having  been  answered,  the 
pendency  of  the  plea  to  the  amended  bill  did  not  prevent  the  hearing  a 
motion  which  was  for  a  receiver. — Thomptm  ▼.  Selhy,  12  S.  100. 

23.  {Preliminary  inquiries.)  Order  for  preliminary  inquiries  uider  the  5th 
Order  of  the  9th  of  May,  18S9,  refi^d,  where  some  of  the  defendants  sug- 
gested to  be  oat  of  the  jorisdiction  had  not  appeared. — Barrett  v.  Buck,  2  H. 
520. 

24.  (Process — Election.)  A  party  is  entitled  to  a  writ  of  avsaXasicet  under  the 
13th  Order  of  Aagust,  1841,  to  enforce  obedience  to  a  decree,  although  the 
memorandam,  in  the  form  prescribed  by  the  Iflh  Order  of  August,  1841, 
endorsed  upon  the  copy  of  the  decree  served,  intimated  that  the  party  neglect- 
ing to  obey  it  would  be  liable  to  process  by  atUKhmtnl,  ierjeemt  at  arms, 
nff  wetfueislra^um. — JBouwr  v.  Cooper,  2  H.  41  <. 

25.  (^Revivor  by  defendant,)  After  decree,  the  plaintiff  died ;  and  one  of  the 
defendants  filed  a  bill  of  revivor  against  bis  eiecutors,  but  for  several  months 
neglected  to  obtain  an  order  to  revive.  The  Court  gave  the  eiecutors  liberty 
to  revive  the  suit,  if  the  plaintiff,  in  the  bill  of  revivor,  should  not  revive  it 
within  a  week. — Goodman  v.  Coombes,  12  S.  41. 

26.  {Security  for  costs^Petition.)  If  a  petition  is  presented  under  an  act  of 
parliament  by  a  person  who  is  out  of  the  jurisdiction,  the  respondent  may 
require  security  to  be  given  for  costs,  notwithstanding  he  has  answered  the 
affidavits  in  support  of  the  petition. — Ex  parte  Seidler,  12  8. 106. 

97.  (Service  copy  bill  on  husband.)  Where  husband  and  wife  are  defendants,  and 
the  suit  doea  not  relate  to  separate  estate,  service  of  a  copy  of  the  bill  on  tbe 
husband  alone,  under  the  2Sd  General  Order  of  August,  1841,  is  good  serviot.— 
Kent  V.  Jacobs,  5  B.  48. 

S8.  (Strviee  copy  bill-^Affidavit.)  To  obtain  an  order  under  the  {4th  General 
Order  of  August,  1841,  it  is  necessary  to  produce  an  affidavit  that  no  account, 
&c.  is  sought  against  the  defendant. — Davis  v.  Prout,  b  B.  102. 

29.  {Stop  order,)  The  interest  of  the  party  applying  must  appear  either  on  tbe 
proceedings  or  by  affidavit— -Qtmnnan  v.  Williamst  5  B.  133. 

50.  {Substitution  of  next  friend,)  On  a  motion  to  substitute  a  new  next  friend  of 
an  infant  plaintiff,  the  Court  must  be  satisfied  by  affidavit  of  the  circumstances 
and  respectability  of  the  party  proposed  to  be  substituted,  although  all  the 
other  parties  to  the  cause  consent  to  tbe  substitution. — Harrison  v.  Harrison,  5 
B*  130. 

51.  iSmbttituied  semce  on  agent,)  if  a  defendant  who  is  out  of  the  jurisdiction 
has  given  special  authority  to  a  person  within  the  jurisdiction  to  act  as  his  agent 
with  respect  to  the  property  which  is  the  subject  of  the  suit,  the  Court  will  order 
service  of  the  subpoena  to  appear  and  answer  on  such  person  to  be  good  ser- 
vice on  the  defendant. — Habhouie  v.  Courtney,  12  S.  140. 

N.B.^ — And  see  casea  refened  to  in  note. 
39.  (Teste  of  subpoena,)    A  subpana  to  appear  and  service  thereof  set  aside,  be- 
cause the  writ,  though  really  issued  in  August,  1842,  was  tested  as  of  August 
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in  the  fifth  year  of  the  present  reign,  viz.  1841,  in  which  case  the  service  weoid 

have  been  too  XBXe^^^HuniingtBmr  v.  Sherbern,  5  B.  16& 
3S.  (Truitee  tet,)    Proof  of  search  fot  a  trattee  under  the  f  4th  section  of  ihe 

statute  11  G^o.  4  &  1  Will.  4,  c.  60,  may  be  given,  at  the  heariog'of  the  caase, 

by  affidavit.— MiMwe  v.  Vinten,  12  S.  J  61. 
And  see  Absxnt  Party;  Admimistratioiv  of  Ass&ts,  3;  Case;   Costs,  2; 

DborsC}  Injuhction,  4,  5  j  JoaTSDicnoN;  Lbaskholbb  for  Livbs  ;  Mar- 

RiBD  Woman;  Plbadiko,  3;  PRODUCTtow  of  Documekts,  1,  S;  Scah^al; 

Trusted,  2.  .  • 

PRODUCTION  OF  DOCUMENTS. 

1.  (Confusion  of  entries,)  Memoranda,  the  production  of  which  the'plaiatiBf'wics 
entitled  to,  were  entered  in  the  same  book  with  other  matters,  to  a  discovery 
of  which  the  plaintiff  was  not  entitled,  and  they  could  not  be  separated  or 
sealed  up  :  Held,  that  the  defendant  must  prodnoe  the  wiiale.-^Gatw  v.fVAtf« 
5  B,  172. 

t.  (Mo4eof  objecHt^g,)  An  objection  to  the  pvodoctioD  of  documents  must  be 
-  properly  raised  by  the  defendant's  answer,  where  the  bill  seeks  their  ^i^uc- 
tion. — Jfttntsr  v,  Capron,  5  B.  9S.. 

3.  (Pending  exceptions.)  Pending  exceptions  to  an  answer  for  insufficiency,  the 
|>la(intiff  mfty  move  for  the  production  of  documents  admitted  by  that  answer  to 
be  in  defendant's  possession. — S,  C, 

4.  (fille  ofylaintijfto  inspect,)  A.,  claiming  to  be  heir  to  a  mortgagor,  filed  abiil 
to  redeem.  The  answer  denied  that  he  was  heir.  A  motion  by  him  for  pro- 
duction of  the  mortgage  deed  was  refused,  becaase  he  had  not  established  his 

'  ti«e.— l/»yd  v.Tftfif,  1«  S.  103. 

SALE,  yNDER  DECREE. 

(  PHrchase  by  part^f  under/eigned  name*)  A  party  to.a  suit,  who  was  also  a  solicitor 
and  had  the  conduct  of  a  sale  decreed  by  the  Court,  purchased  at  the  sale  under 

.  a  feigned  name*  'I'he  Court,  after  the  purchase  had  been  confirmed,  ordered  the 
estate  to  be  again  offered  for  sale  at  the  price  at  whicli  the  party  iiad  purchased 
it,  and,  if  there  should  be  no  higher  bidder,  the  party  to  be  held  to  his  pur- 
chase.—iSidni/  V.  Ranger,  12  S.  118. 

SCANDAL. 

{Righ$of  stranger  to  except,)    A  stranger  to  a  cause  cannot,  as  of  course,-  except 
'to.and  lefer  ^  pleading  alleged, , to  be  scandalous  as  to  him,  and  impertin^t  as 
.  beiween  the  parties,  but  he  may  be  authorised  so  to  do  upon  a  special  applica- 
tion.— Williams  v.  Dongias,  5  B.  8?.    And  see  also  case  mentioned  innqte. 

SErrLEMENT. 

(Appointment  to  hutband  tenant  for  life,)  Subject  to  the  life  estate  of  hef  busband 
and  the  intoiesta  of  the  children,  the  wile  had  the  absolute  power  of  appointing 

.  ft  trust  fundj  which,  in  default  of  appointment,  was  lisaited  to  her  next  of  kin, 
and  there  was  a  proviso,  that  if  the  husband  became  bankrupt  the  dividends 
should  no  longer  be  paid  to  him.  The  wife  died  first,  leaving  no  children,  and 
having  appointed  the  fund  to  her  husband :  Held,  that  he  became;  entitled 
thereto  absolutely,  discharged  from  the  proviso  in  the  event  of  bankruptcy. 
—Nealfi  r^  Hodgson,  5B.  159, 
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SHIP. 

1.  (Registry-^SaU  or  mortgage.)  Bill  of  sale  of  a  ship,  dnragfa  abfolattf  in  its 
tenat^y' may,  aotwitbstanding  tbe  Ship  lUgistiy  Act,  be  io  equitjr  lield  a  mort- 
gage, if  such  appears  to  have  been  the  real  intention  of  tbe  parties. — Lmngjttm  t. 
Hcrion,  5  B.  9. 

<•  (What  words  past  cargo,)  Held,  that  the  caigo  of  a  ship,  then  absent  on 
whaJiog  voyage,  did  not  pass  by  tbe  description  in  tbe  bill  of  sale*  a  ship, 
together  with  all  inasts,  &c.  boats,  oars,  and  appurtenances,  altboagh  it  was 
argued  that,  from  the  nature  of  the  adventure,  the  cargo  was  in  tbe  nature  of 
freight.— S.  C. 

SOUCITOR.    See  Cows,  1,  ?. 

STATUTE  OF  FRAUDS.    See  Heir. 

STATUTE  OF  LIMITATIONS. 

1.  (Aeknowledgment  to  third  party.)  Where  the  executor  of  tbe  debtori  being 
cite4  by  a  third  par/^y  in  tbe  Ecclesiastical  Court,  gave  in  an  inventory,  in 
which  the  debt. due  to  the  plain tiiF  was  stated  among  tbe  debts  of  the  testator  : 
Held,  that  this  was  a  sufficient  acknowledgpnent  to  exclude  tbe  (^ration  of  the 
statute.—Smi/A  v.  Poole,  \%  S,  17. 

2.  (  Legacy-— Charge  hy  executor u)  An  executor  who  had  possessed  assets  sufficient 
to  pay  a  legacy,  died  leaving  it  unpaid,  bat  having  by  will  charged  his  real 
estate  with  payment  of  bis  debts*  The  legacy,  as  such,  was  barred  by  time,  the 
twenty  years  haying  elapsed  at  the  61ing  of  tbe  bill :  Held,  that  it  could  not  be 
claimed  as  a  debt  under  the  charge. —Pig'gpU  v.  Jefferson,  12  S.  ^6, 

3.  {Not  barred  by  ineffectual  proceedings,)  An  ejectment  bill  filed  in  tSlS  stated 
that  the  plaintiff's  alleged  right  to  the  land  accrued  in  1813,  that  a  bill  had 
been  filed  in  1824  to  recover  the  property,  and  that  an  ejectm^dt  had  b^h 

'  brought  in  1852.  which  was  stayed  until  the  plaintiif  had  paid  the  costs  of  a 
former  ejectment;  but  It  did  not  state  the  result  of  the  suit  ot  action :  Held, 
that  it  must  be  inferred  that  they  had  failed,  and  that 'they  did  not  prevent  the 
operation  of  the  statute  of  limitations. — Bamptoti  v.  Birehall,  5  B.  6T, 

TIMBER. 

(Tenant  for  life,  and  remainder-man,)  Where  estates  were  devised  in  trust  for  A. 
for  life,  remainder  to  B.  for  life,  without  impeachment  of  waste,  remaii^der  to 
biff  first  and  other  sons  in  tail,  and  timber  was  cut  by  the  trulstee  with  tbe  cOn^ 
sent  of  A.  and  B.,  and  the  proceeds  paid  into  Conrt  in  a  suit  inetStoted-by  B., 
to*  which  Mii'eMest  son  was  a  party,  the  fund  arising  from  tba  timber  was 
ordered  to  be  paid  to  B.-^Waldo  v.  Waldo,  t«  S.  107. 

TRUSTEE. 

I«  (Breach  of  inut^Admitsion,)  A  trustee,  having  power  to  vary  trust  fundsi 
admltied  that  tie  had  sold  part  of  the  funds^  but  did  not  show  bow  the  produce 
bad  been  invested :  Held,  on  such  an  admission,  that  he  was  liable  to  make 
good  the  iuhd.^Meyer  v.  MoikPriott,  5  B.  14^. 

?.  (Conveyance  on  behalf  of  husband  of  trustee,)  A  woman  who  was  sole  trustee  for 
sale  of  real  property,  married  a  man  who  absconded,  and  had  not  been  heard 
of  op  to  the  hearing  of  the  cause.  The  Court  decreed  a  sale,  and  that  the  hus- 
band should  be  declared  a  trustee  within  the  11  Geo,  4  &  1  Will.  4,  c.  60, 
s.  19 ;  bat  declined  to  appoint  a  person  to  convey  in  his  room,  under  the  8th 
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MctioB»  on  the  groond  thmt  he  wu  not  Ae  trustee  "  last  known  to  have  been 
•eiied ;"  there  beisf  a  joint  aeiaia  in  him  and  hit  wife.— Jlitfori  v.  VintiH,  it 
S.  1€1. 
And  lee  PnAcricz,  S3. 

VENDOR  AND  PUBCTASER. 

1«  (CofulncdiM  rf  agreeatemu)    An  agreement  to  sell  land,  not  expressing  what 

interest  in  it,  construed  to  mean  the  whole  of  the  interest  of  the  Tendor.^ 

Bcwcr  V.  Cooper,  9  H.  408. 

S.  {Pwrchmm  ofbankrupi*$  eUaU — Hoiic*.)  Where  a  mining  concern^  in  which. a 
hankmpt  had  more  than  one-third  of  the  shares,  was  wound  up,  and  a  new 
company  formed,  who  paid  18,0004.  as  the  purchase  money  for  the  mine,  &c* 
which  sum  was  to  be  applied  in  payment  of  the  debts  of  the  old  concern,  and 
the  property  of  the  new  company  was  divided  into  fifty-four  shares,  of  which 
eleven  were  assigned  to  the  assignee  of  the  bankrupt  for  himself  and  JHindt, 
and  of  these  eleven,  four  were  purchased  by  the  trustees  of  the  defendant,  then 
a  minor,  and  the  purchase  money,  which  was  exactly  four  fifty-fourths  of  the 
I8,000i.,  vias  paid  to  the  assignee  :  Held,  on  a  suit  by  a  new  assignee  fifteen 
years  afterwards,  thnt  the  four  ahares  were  to  be  considered  as  the  property 
of  the  bankrupt,  and  the  assignee  as  the  agent  of  the  defendant  in  the  purchase, 
and  that  ihe  shares  still  belonged  to  the  bankrupt's  estate.-- rumsr  v.  Trelawny, 
ISS.  49. 

See  S,  C.  on  demurier  by  the  name  of  Turner  v.  Hill,  11  Sim.  1, 16«  17; 
L.  M.  No.  57. 

3.  (SaU  rf  ettaU  for  cm  unnuity.}  An  agreement  to  purchase  land  for  an 
annuity  for  the  life  of  the  vendor,  to  be  a  charge  on  the  land,  and  to  be  paid 
quarterly,  entitles  the  vendor,  not  only  to  the  security  of  tl^e  charge,  but  to  the 
covenant  of  the  purchaser  for  the  payment  of  the  annuity.-* JBover  t.  Cotter,  t 
H.  408. 

4.  (Specific  perfortnanee — Panics.)  Two  houses,  held  under  one  lease,  were  sold 
in  separate  lots,  and  it  was  stipulated  that  the  purchasers  should  be  parties  to 
each  other's  assignment :  Held,  that  the  purchaser  of  lot  9  was  not  a  necessary 
party  to  a  suit  for  specific  performance  against  the  purchaser  of  lot  1. — PaUerton 
T.  Long,  5  B.  186. 

VOID  DEED. 

1.  (Immorality.)  A  bill  filed  to  obtain  relief  against  a  deed  founded  on  an  im* 
moral  contract,  should  not  state  as  one  ground  for  relief,  that  the  deed  was  not 
drawn  up  according  to  the  contract. — Batty  v.  Chester,  5  B.  103. 

2.  (Immorality — Pleading,)  Where  a  party  filed  a  bill  to  be  relieved  from  a  deed, 
made  in  consideration  of  future  cohabitation,  and  in  pursuance  of  an  alleged 
contract  to  provide  for  the  woman  only  during  the  connexion,  and  the  bill  was 
so  framed  as  to  make  it  the  gist  of  the  complaint,  that  the  imAioral  contract 
had  not  been  performed  on  the  part  of  the  woman,  the  bill  was  dismissed. — S,  C. 

VOLUNTARY  SETTLEMENT.    See  Absent  Party, 

WIDOW.     See  Administration  of  Assets,  9. 

WILL. 

-    '^-tructum-^ Absolute  or  life  interest,)    Bequest  of  leaseholds  to  A.,  her  exe- 
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cutora,  adminutrators  and  assigns,  for  her  life :  H^^d,  on  the  context^  to  give  a 
life  estate  on\y»—MorraU  v,  Sutton,  9  B.  100. 
2*  (  Coiuiructum^^AnnuUy  fw  ever,)    Held«  that  an  annuity  to  A .  for  ever,  though 
charged  upon  real  as  well  as  personal  estate,  on  A.'s  death  passed  to  his  exe- 
cutors, and  not  to  his  heir. — Taylor  ▼.  Martindale,  \f  S.  158. 

3.  (^Construction — Bequeit  during  lives,)  A  testatrix  gave  unto  A.  and  B.  a  sum 
in.  the  long  annuities,  to  be  equally  divided  during  their  lives,  after  which  she 
g^ve  the  said  sum  to  C. :  Held,  that  the  survivor  of  A.  and  B.  took  for  life. — 
M'Dermott  v.  Wallace,  5  B.  142. 

4.  (Construction — Children,)  Testatrix  bequeathed  ISOOL  to  trustees  in  trust, 
as  to  one-third,  for  such  of  the  children  of  A.  S.,  then  deceased,  as  should  be 
living  at  the  testator^s  death ;  and,  in  trust,  as  to  the  remaining  two-thirds,  for 
the  children  of  S.  T.  and  T.  P.,  living  at  the  same  time.  S.  T.  had  grand- 
children,  but  no  child  living  either  at  the  date  of  the  will  or  at  the  testator's 
death;  but  A. S.  and  T.  P.  had,  each  of  them,  childien  living  at  those  times : 
Held,  that  the  grandchildren  of  S.  T.  could  not  claim  under  the  description  of 
chUdien.-^Moor  y,  Raisbeck,  12  S.  123. 

5.  (Constiniction—Cotivertion*)  A  sum  of  money  directed  to  be  invested  by  an 
executrix  "  in  land  or  some  other  securities,"  for  the  benefit  of  one  for  life, 
with  remainder  to  his  children,  "  but  in  failure  of  these,  to  A.  and  his  heirs  for 
ever,"  and  which  had  not  been  invested  in  land,  held  to  have  been  originally 
impressed  with  the  character  of  real  estate ;  but  by  the  subsequent  dealing 
therewith  by  the  parties  beneficially  interested,  to  have  acquired  the  quality  of 
personalty.^ Copfcfon  v.  Reay,  5  B.  22. 

6.  (Same,)  A  testator  directed  his  trustees,  with  the  consent  of  his  widow,  to 
invest  his  personal  estate  in  freehold,  leasehold,  or  copyhold  messuages,  tene- 
ments or  hereditaments,  and  settle  them  upon  certain  trusts  which  were  appli- 
cable to  realty :  Held,  that  a  conversion  into  real  estate  was  intended. — 
Hereford  v.  Ravenhill,  5  B.  5l. 

7.  (Conaruction^Convernonfor  purposes  that  failed,)  A  testator  directed  a  part 
of  his  personal  estate  to  he  converted  into  realty,  and  settled  on  certain  trusts. 
These  being  exhausted,  and  no  investment  having  been  made :  Held,  that  the 
residuary  legatee  was  entitled  to  the  fund,  and  took  in  the  character  of  per* 
sonalty. — 5.  C, 

8.  (Constmction— Cumulative  legacy,)  Several  bequests  to  a  servant  of  the  tes- 
tator, made  in  eight  different  instruments,  held  to  be  all  cumulative,  notwith- 
standing the  gift  by  the  last  codicil  was  much  larger  than  any  of  the  preceding 
gifts  to  him ;  and  the  whole  amount  given  by  that  codicil  was  expressed  as 
being  given  to  provide  for  the  servants  of  the  testator.  General  principle  of  the 
law  as  to  cumulative  legacies.— 5ttt«€  v.  Lord  Lowther,  2  H.  424.  (Affirmed 
on  appeal  by  Lord  Chancellor.) 

9.  (Construction — Description  of  legatee,)  Charitable  bequest  in  trust  to  the  rector 
for  the  time  being  of  W.,  W.  being  a  vicarage,  ordered  to  be  paid  to  the  vicar. 
■—Hophinson  v.  E«»s,  5  B.  34. 

10.  (Same,)  Testator  bequeathed  to  J.  W.  10002. ;  to  his  sister  M.  W.  2002. ;  to 
their  mother  200/. ;  and  to  the  three  aunts  of  J.  W.  and  his  sister  M.  W.  1002. 
each :  Held,  that  under  the  last  bequest  the  aunts  only,  and  not  the  sistersj 
took.— Traii  v.  KibblevhiU,  12  S.  5. 
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11.  {Construction — tncons'wfkcy  avMng  from  suhiequent  tvenXi.)  "A  liitTited  fund 
was  given  to  A.  B.  until  some  child  of  bis  should  attain  twenty-one,  and  lOOOt. 
consols  was  to  be  paid  tbereout  to  each  of  his  children  as  tbey  attained  twenty- 
one.  The  fund  was  insufiicient  to  provide  for  all  tlie  children.  A  cbild  attained 
twenty-one :  Held,  that  be  was,  notwithstanding  the  deficiency,  entitled  to 
1000/.  consols. — F.vam  v.  Harris,  5  B.  45. 

13.  (Constrtiction—lnconsiitint  clauses*)  The  testator  gave  his  real  and  personal 
estate  in  trust  to  his  uepbew  Jjohn  for  UfCj  and,  after  bis  death,  to  be  conveyed 
and  transferred  to  the  eldest  son  of  John  on  his  attaining  twenty-one,  with 
limitations  over  in  like  manner,  if  there  was  no  such  son  of  John^  to  two  other 
nephews  of  the  testator,  and  their  sons  successively  ;  and  incase  none  of  them, 
the  said  three  nephews,  should  have  a  son  who  should  survive  the  survivor  of 
them,  and  attain  twenty >one,  the  testator  then  devised  the  estate  in  like  man- 
ner to  a  fourth  nephew  and  his  sons,  with  remainders  over  to  their  respective 
daughters:  Held,  that  the  words  of  devise  over  to  the  founh  nephew  took 
effect  only  in  case  none  of  the  first  three  nephews  should  leave  a  son  surviving 
his  parent  and  attaining  twenty-one,  a  different  construction  being  repugnant  to. 
specific  directions  as  well  as  to  the  general  scheme  of  the  will, — and  that, 
therefore,  a  son  of  John,  surviving  his  father  and  attaining  twenty-one,  was 
entitled  to  an  absolute  conveyance  and  transfer  of  the  real  and  personal  estate. 
— Hilkrsdon  v.  Tj)\ce^  2  H.  355. 

13.  (Comtrnction—**  Money  in  the  books  of  the  bank,*')  Stock  in  the  funds  held  in 
trust  for  the  wife  for  life,  with  remainder  as  the  husband  should  appoint,  and  in 
default  to  his  executors,  Hdministrators,  or  assigns :  Held  not  to  pass  under  the 
will  of  the  husband  by  the  words,  "  money  he  might  have  in  the  boQks  of  the 
Governor  and  Company  of  the  Bank  of  Epgtand,^* — Howell  v.  GaifUr,b  B.  157. 

14.  (Construction— Peifetuity,)  Bequest  of  a  residue  for  life  to  A.,  who  had 
no  child,  and  at  his  death  leaving  a  son,  5000/.  to  be  deposited  in  the  hands 
uf  trustees  to  accumulate  for  such  son  for  his  use  on  his  attaining  the  age  of 
thirty  years,  and  the  rest  to  be  equally  shared  between  him  and  the  other 
children  ;  the  general  division  to  take  place  as  each  respectively  attained 
the  age  of  twenty -four  years  :  Held  not  void  in  any  part,  as  the  5000/.,  vested 
at  the  time  of  the  severance,  and  the  shares  of  the  residue  must  be  taken  to  vest 
at  the  same  time.— Greet  v.  Greet,  5  B.  123. 

15.  f^Comtrixciion — Recital  of  motive — Priority.)  Testator  gave  legacies  to  trus- 
teeS|  in  trust  for  his  daughters  for  their  separate  use  for  their  lives,  and  after 
their  deaths  for  their  children.  By  a  codicil,  after  reciting  (hat  he  had  settled 
on  his  daughters  fortunes  which  he  was  satisfied  his  property  would  allow  of 
being  increased,  he  gave  to  each  of  them  500/.,  which  he  directed  not  to  be 
settled,  but  to  be  paid  to  them.  By  a  second  codicil  he  gave  to  his  wife 
3000/.,  in  lieu  of  1000/.  which  he  had-  given  her  by  his  will.  His  property 
proved  insufficient  to  pay  the  legacies  in  full :  Held,  that  the  legacies  given  by 
the  first  codicil  were  postponed  to  the  legacies  given  to  the  daughtei-s  by  the 
will,  and  also  (0  the  legacy  given  to  the  wife  by  the  second  codicil.— 6tammerf 

'   v;Ha//?7«^,  IS  S.  42. 

16.  {Constmction— Remoteness.)  Testator  gave  his  real  and  personal  estates  to 
trustees,  and  directed  thena  to  invest  his  personal  estate  in  the  purchase  of  laud, 
and  to  pay  the  rents,  subject  to  certain  annuities,  to  his  son  for  life,  and  incase 
his  son  should  die  leaving  behind  him  no  legitimate  issue,  then  he  directed 
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the.tiu^teiesto  pay  the  rents  to  his,  the  testator'S||»idow  for  life  ;  but  incase 
bis.^on  should  die  leayiog  behind  him  legitimate  issue,  then»  at  the  end  of  six 
months  after  the  eldest  male  child  ilien  liv'ivg  of  his  son  should  have  attained 
twenty-Juoe,  or  in  default  of  male  issue,  the  eldest  female  child  then  livipg  of  his 
409.  s|l0^1d  have  attaiqed  iweni^-pne,  to  convey  all  the  estates  to  the  eldest 
male  child,  or  in  default  of  male  issue,  to  the  eldest  female  child,  and  to  his  or 
her  heirs  of  his  or  her  body  lawfully  begotten,  absolutely  for  ever.  The  testator 
then  (in  case  his  son  slrould  die  during  the  minority  of  such  eldest  male  or 
female  child)  provided  for  their  maintenance,  and  then  declared  that,  in  case 
his  son  should  not  die  during  such  minority,  his  estates  should  contintie  on  the 
trusts  aforesaid  until  six  months  after  his  son*s  death,  and  then  pass  to  his  son's 
eldest  male  or  female  child  in  manner  before  expressed  -,  and  in  case  his  son 
should  die  leaving  no  legitimate  issue,  then  after  the  de^fh  of  the  testator's 
wife  the  estates  to  be  conveyed  to  other  persons.  The  testator's  son  married, 
and  had  a  son  born  after  the  testator's  death*  The  Court,  holdtng  the  trust  fot  the 
grandson  not  to  be  void  for  remoteness,  and  the  grandson  having  survived  his 
father  and  attained  twenty-one  (but  being  under  twenty-five),  and  all  tiie 
annuitants  being  dead,  ordered  the  estates  to  be  conveyed  to  him. — Jachon  ▼. 
Marjoribankst  12  S.  93. 

17.  {Con^truciion^Uemolenefi»—Will  couatrued  by  codicil,).  Where  a  testator  by 
will  gave  his  personalty  in  trsst  to  pay  the  dividends , to  the  children  and  grand- 
children of  A.,  who  should  not  from  time  to  time  be  entitled  under  a  previous 
devise  to  the  rents  of  the  freeholds,  but  by  a  codicil  directed  that  the  children 
of  %  and  tl,  living  at  the  death  of  A.  should  '*  take  their  scares**  of  the  person- 
alty with  this  rep'reseutatives  of  A.:  Held  upon  the  will  and  codicil  taken 
togetjier  tlVat  the  children  and  grandchildren  iiitended  were  also  those  who 
should  be  living  at  the  death  of  A.,  and  that  (he  bequest  was  not  too  remote'.— 
Harvey  v.ilarveil,  5 'h,  134.  -      •  . 

18.  (Construction-^ Specific  legacy,)  Testatrix  having  115/.  long  annuities  stand- 
ing in  her  name,  of  which  6bl,  had  been  purchased  for  her  by  A.  B.,  gave  "all 
tlie  money  funded  in  her  name  by  A.  B.  50/.  per  ammm  to  C.  :'*  ^13,  that 
tills  was  a  specific  legacy  of  50/.  long  annuities,  and  of  that  only.— DM^/ic 
y.Fryei',  li  §.  i.  ..■.....•    1-.   ._     ..<• 

19.  {Construction— Surviwr ship — Acciruing  shares,}  Testator  gave  a  sum  lo  the 
four  children  of  A.,  to  be  divided  into  equal  shares,  and  paid  to  them  at  twenty- 
one,  and  the  interest  of  their  shares  to  be  paid  to  their  parents  iii  the  rii^^m- 
time ;  and  in  case  of  any  dying  under  twenty-one,  his,  her  or  their  shates  to  be 
divided  among  the  survivors.  Two  of  the  children  died  under  twehty-oUe,'  in 
the  testator's  lifetiine  :  Held,  that  the  original  share  of  each  had  accrued  to ihe 
then  survivors,  but  that  the  accruing  sh^re  of  the  one  who  died  last  TapRied.— 
Iticftett  v,  GuiWfmarri,  12  S.  88.  ,  ,,.  .  V 

^O.XffOnstir^Qtipn^-^uiyivarshipT'Vi^Ung*)  Testaliix  gav^  .ap  ani^VJity  of  60/.  to 
Jbef;/Bqn-in.-la}A^  for  bin  Ufe»  provided  he  reo^ained.  unmarried,  l)ut  if  he  should 
marrv,  thp  ai^iuityto  c^asej;  ai^d,  after. his  death  ox  second  niarriage,  she 
gave  1000/.  to  be  equally  divided  between  her  brother  an^  alters  j  and,  if 
they  should  not  a,ll  be  then  living,  she  gave  the  share  of  him,  her  or  them  so 
dying  to  be  equally  divided  between  them  her  surviving  brotW'  and  siat^rt". 
ITiiB  testatrix's Tjrother  and  sisleirs  all  died  in  her  soii-in-law^s  lifetime,'  and  he 

'  died  uiin^arried  :  Held,  that  the  brother  and' sisters  took  a  Vested  Interedt  in 
the  1000/.  as  tenants  in  common, — Peters  v.  Dippte,  IS  S.  lOl 
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21.  (Construetion^Uncerlmnty -^  Next  neareU  /tfir.)  A  testator  (passing  over 
bis  heir  at  law,  the  aon  of  his  deceased  eldest  brother,)  gave  lOOOi.  to  the 
testator's  fother  for  life,  and  after  his  death  to  be  continued  to  the  testator's 
younger  brother,  and  proceeded  thus  :  "  and  after  his  death  to  be  continued  to 
my  next  nearest  heir,  and  so  on.  This  property  is  not  meant  to  be  disposed  of 
by  any  of  the  family :"  Held,  that  the  ultimate  limitation  was  void  for  uncer- 
tainty.—T^mafm  V.  MofM,  5  B.  77. 

2t.  (^Remoteness —General  principle.)  It  is  not  enough,  to  obviato  the  objection 
of  remoteness,  that  within  the  legal  period  there  should  be  necessarily  parties 
in  existence  who  should  have  it  in  their  power,  by  compromising  their  naasoA- 
tained  claims  under  the  will,  to  release  the  fund ;  but  the  ascertainment  of  the 
shares,  and  the  absolute  power  of  disposal,  must  arise  from  necessity,  and 
according  to  the  intention  of  the  testator.  Accordingly,  where  a  testator 
bequeathed  leaseholds  in  Church  Street,  having  sixty  years  unexpired,  and  as 
to  which  there  was  no  obligation  on  the  part  of  the  lessor  to  renew,  to  A.  for 
life,  with  remainder  to  the  children  she  should  leave,  and  in  default  to  B.  : 
and  bequeathed  to  trustees  othei  leaseholds,  upon  trust  to  accumulate  the  rents 
until  the  leases  of  the  Church  Street  property  "  should  become  nearly  exjnred," 
and  then  to  apply  such  part  thereof  as  should  be  necessary  in  the  renewal  of 
the  Church  Street  property,  "  for  the  benefit  of  the  respective  persona  to  whom 
he  had  before  by  his  will,  given  the  same  ;'*  and  the  residue,  after  answering 
the  purpose  aforesaid,  he  gave  to  his  residuary  legatees,  and  the  testator  died 
before  the  Thellusson  Act  came  into  operation :  Held,  that  the  trust^lor  accu- 
mulation and  renewal  was  void  for  remoteness  and  uncertainty, — Curtti  v.  Lvkin, 
5  B.  147. 

23.  (Revocation  by  conversion,)  Testatrix  devised  all  her  freehold  messuages,  &c. 
in  S.  to  trustees,  in  trust  to  sell  and  stand  possessed  of  the  proceeds  in  trust 
for  A.,  and  gave  the  residue  of  her  personal  estate  to  the  trustees,  in  trust  for 
B.  After  the  date  of  her  will,  she  sold  the  houses,  and  conveyed  them  to  the 
purchaser,  and  he  deposited  the  conveyance  and  title  deeds  thereof  with  hpr, 
to  secure  part  of  the  purchase  money  :  Held,  that  the  security  and  the  money 
due  on  it  did  not  pass,  under  7  Will.  4  &  1  Vict,  c  26,  s.  23  (the  late  Will 
Act),  to  the  trustees  in  trust  for  A.,  but  to  the  trustees  in  trust  for  B. — Moor  v. 
Raisbeck,  12  S.  123. 

24.  (Same  point.)  Where  a  testator,  after  devising  an  estate,  contracted  to  sell 
it,  but  the  sale  was  not  completed  till  after  his  death  :  Held,  though  the  case 
was  subject  to  the  1  Vict.  c.  26,  that  the  purchase  money  belonged  to  the  per- 
sonal representatives.  — Farrar  v.  Earl  of  Winterton,  5  B.  1» 

25.  (  Uncertainty — Costs,)  In  a  suit  to  obtain  the  decision  of  the  Court  on  a  very 
doubtful  will,  the  plaintiff  turned  out  to  have  no  interest.  The  Court,  upon 
making  a  declaration  of  the  right,  ordered  the  costs  of  all  parties  out  of  the 
fund. — Thomason  v.  Moses,  5  B.  77. 

And  see  Hiin  -,  Poweb. 
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[Contoining  ctset  in  1  Robinion,  Part  S.] 

APPEAL.    See  Pleading. 

BOTTOMRY. 

1.  Bond  pronounced  for  with  costs  under  the  circamBtances. — The  Ariadne,  1 
Rob. 4^1. 

3«  {Costs  of  reference.)  Wbei^  the  validity  of  the  bond,  having  been  at  first  dis- 
puted, was  afterwards  admitted,  but  the  items  were  referred  to  the  register  and 
merchants,  who  struck  off  nearly  one-fourth  of  the  original  demand,  the  costs 
of  and  subsequent  to  the  reference  were  thrown  upon  the  bondholder. — The 
Eliza,  1  Rob.  S{8. 

COLLISION. 

1 .  (  Dragging  of  anchor,)  A  collision  between  a  ship  coming  to  anchor  and  a  ship 
lying  at  anchor,  was  occasioned  by  the  dragging  of  anchor  of  the  ship  coming 
to  anchor  :  Held,  that  the  owners  of  the  latter  ship  were  liable  for  damage  done 
to  the  other  by  the  collision.— 7%«  Mastachusets,  1  Kob.  S71. 

2.  (^Inevitable  accident.)  Cross  action  in  a  cause  of  damage  by  collision.  Case 
heard  before  Trinity  masters.  Collision  the  effect  of  inevitable  accident.  Both 
actions  dismissed.-— rA«  Shannon,  I'Rob.  463. 

3.  {Pleading,)  In  causes  of  collision,  a  party,  in  order  to  have  the  benefit  of  the 
statute  6  Geo.  4,  should  claim  it  in  the  pleadings  ;  but  the  omission  to  do  so 
will  not  deprive  him  of  the  exemption  conferred  by  the  statute,  the  act  being  a 
public  act.— 7%e  Canadian,  1  Rob.  343. 

4.  {Steam-boat — Thames — Trinity  House  regulations,)  Damage  pronounced  for,  on 
the  ground  that  the  steam-boat  did  not  port  her  helm  in  compliance  with  the 
Trinity  House  regulations. 

Semble,  there  is  no  valid  rule  in  the  Thames,  that  steamers  coming  up  the 
river  against  wind  and  tide  should  keep  the  south  shore ;  or  if  there  be,  it  is 
superseded  by  the  Trinity  House  regulations.— Tfte  OateUe,  1  Rob.  471  ;  S.  P. 
The  Friends,  1  Rob.  478. 

CUSTOM. 

{South  Sea — Gratuitous  assistance — Issue,)  Cause  of  salvage  in  the  South  Sea. 
Defence  of  the  owners,  that  a  custom  exists  in  the  South  Sea  Fishery  for  vessels 
to  render  assistance  to  each  other  gratuitously.  Issue  directed  to  the  Court  of 
Common  Pleas  to  try  the  existence  of  the  alleged  custom.  Verdict  found  for 
the  custom.    Motion  for  a  new  trial  rejected. — The  Harriot,  1  Rob.  439. 

DROITS  OF  THE  ADMIRALTY. 

{Bona  piratarum,)    All  goods  in  the  possession  of  pirates  are  prim&  facie  **  bona 

piratarum,**  and  forfeitable  to  the  crown  as  droits  of  the  admiralty. 
Semble,  that  if  the  Court  should  think  there  was  a  reasonable  presumption 

that  such  goods  were  not  the  property  of  the  pirates,  it  would  pxoaotince  then 
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to  beloDg  to  the  crown  jure  coronas,  subject  to  the  claim  of  the  rightful  owner.— 
The  Panda,  1  Rob.  4«3. 

FOREIGN  SHIP. 

1.  {Necestaries — 3  ^  4  Vict,  c.  05— Definition.)  In  order  to  make  the  owners  of 
a  foreign  ship  liable  for  articles  supplied  to  the  ship  on  the  order  of  the  master, 
it  must  be  shown  that  the  articles  were  such  as  a  prudent  owner,  if  present, 
would  have  ordered  ;  and  it  is  not  sufficient  that  the  articles  should  be  nrces- 
saries  in  their  kind,  as  an  anchor  or  a  cable,  but  that  the  ship  actually  was  in 
want  of  such  necessaries.— TAe  i4/ejianc/er,  1  Rob.  346. 

9,  (Same— Money.)  Under  the  term  '*  necessaries  supplied  to  a  foreign  ship,"  in 
the  statute  3  &  4  Vict.  c.  65,  money  may  be  included,  the  Court  being  satbfied 
that  tlie  necessaries  were  wanting,  and  that  the  money  was  bonfc  Ade  advanced ; 
and  an  affidavit  to  that  effect  will  be  required.— Tfcc  Sophie,  1  Rob.  368. 

3.  (8^4  Vict,  cGb)  Motion  under  the  statute  3  &  4  Vicl.  to  arrest  a  Nova 
Scotia  vessel,  the  vessel  having  been  built  and  registered  at  New  Brunswick, 
rejected  ;  snch  vessel  not  being  a  foreign  sea-going  vessel  within  the  provision 
of  the  sixth  section  of  the  act. — The  Ocean  Queen,  1  Rob.  457. 

HEAD-MONEY. 

(Capture  and  destruction  of  pirates,)  Application  for  head-money  for  the  capture 
and  destruction  of  100  pirates,  52  of  whom  had  been  actually  killed  or  taken 
by  the  parties  making  the  application,  the  remaining  48  being  supposed  to  have 
been  killed  by  the  inhabitants  of  the  cuast,  after  they  had  made  their  escape  in 
the  first  instance  by  swimming  ashore.  20/.  per  man  awarded  for  the  .5?;  mo- 
tion rejected  as  to  the  others. 

Sembie,  the  words  "  taken  or  killed;"  of  the  act  6  Geo.  4,  c.  49,  imply  that 
the  capture  or  destruction  should  be  effected  by  the  parties  applying  for  the 
bounty. — Vessel  innme  w}kwtwn),  l  Rob.  461. 

JURISDICTION. 

{Offieen  of  the  crmon,)  The  lords  of  the  admiralty,  or  other  otTicers  of  the  crown, 
are  not  liable  in  suits  in  the  Court  of  Admiralty  in  respect  of  claims  against  the 
crown  ;  and  a  monition  to  enforce  the  appearance  of  the  lords  of  the  admiralty 
was  refused  by  the  Court.  But  on  a  communication  being  made  to  them  by 
the  direction  of  (he  Court,  they  directed  a  voluntary  appearance  to  be  given 
by  the  admiralty  proctor. — The  Athol,  1  Rob.  374. 

MASTER  PART-OWNER. 

(Liabilittf  of.)  In  order  to  render  a  master  part-owner  responsible  beyond  the 
value  of  the  ship  and  freight,  he  must  be  sued  as  master  in  the  Hrst  instance, 
and  in  the  proceedings  he  must  be  personally  charged  with  being  the  cause  of 
the  damage  by  his  misconduct,  and  that  cannot  be  done  directly  or  indirectly  iu 
a  suit  against  the  owners. — The  Volant,  1  Rob.  385. 

OWNERS. 

(Liability  fai*  aett  of.  master,)  Own«n  are  not  responaibiB  for  the  damage  occa- 
sioned by  the  unlawful  and  unauthorized  acts  of  masters  in  their  etaployment.— 
The  Druid,  1  Rob.  391. 

PIRATBS.    See  Head-mowey. 

PLEADING. 

(ApftaU^Act  an  peiition-^Eeply.)    The  appellants  are  bound  to  set  fbrth  in  their 
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act. on  pftition  all  the  circuinatances  they  intend  to  biing  before  the  Court; 
and  they  will  not  be  allowed  to  depart  from  the  case  originally  made,  after 
the  act  on  petition  is  closed,  and  copies  delivered  to  the  opposite  proctor. 

The  reply,  responsive  to  the  act  on  petition,  will  not  be  admitted  if  it  contain 
new  matter. — The  Aurora,  1  Rob.  32'2. 

PRACTICE. 

t»  (Arrest  infarmif  futC.)  ,.  The  Court  held  that  a  veaisel  being  under  arrest  in  a 
former  suit  could  not  be  detained  to  answer  the  costs  of  a  second  suit. — The 
Sophie,  1  Rob.  3?6. 

9.  (^CoiU^ Detention  of  thip—Sitper^edeas,)  A  claim  of  alleged  salvors  who  had 
first  taken  possession  of  ship  disallowed,  upon  the  ground  that  they  had  quitted 
the  vessel,  leaving  the  salvage  service  uncompleted  ;  and  (he  claim  of  second 
salvors,  who  had  taken  possession  after  the  first  alleged  salvors  had  quitted, 
allowed. 

The  alleged  salvors  were  not  condemned  in  the  costs  occasioned  by  their  de. 
tention  of  the  vessel,  on  the  ground  that  the  owners  had  not  given  in  their 
affidavit  of  value,  and  had  not  applied  for  a  supersedeas. — The  liidia,  1  Rob. 
406. 

3.  (CosU — Owners,)  In  a  suit  where  payment  of  the  damage  cannot  be  enforced 
heyond  the  value  of  the  ship  and  freight,  the  owners  may  be  condemned  in 
Costs.— 2^6  Votant,  1  Rob.  385. 

4.  (Coits,  security  for^) — The  rule  is,  that  application  for  security  for  costs  ought 
to  be  made  in  the  earliest  stage  of  the  proceedings  ;  but  under  circumstances 
this  rule  may  be  relaxed;— TAe  Volant,  1  Rob.  383. 

5.  ,(.ExamnaiiM)n  of  witncu,)  In  proceedings  in  the  Court  of  Admiralty,  when 
interrog^i^es  are  put  into  the  hands  of  the  examiner,  and  no  notice  is  given 
at  the  time  of  any  intention  to  administer  additional  in^terrogatories,  the  exa- 
miner is  not  bound  to  detain  the  witness  for  twenty-four  hours  after  his 
examination  is  completed.  And  if  in  such  case  the  examiner  permit  the  witness 
to  depart,^ the  pkrty  desiring  to  examine  hitn  must  bring  him  up  at  his  own 
expense.— 7%«  Gipsey,  1  Rob.  370. 

6.  {Security  for  costs.)  It  is  the  general  rule  of  the  Court,  that  security  for  costs 
should  be  required,  where  owners  suing  are  resident  out  of  the  jurisdiction  of 
the  Court.— T/ic  Sophie,  \  Rob.  3«$. 

PROCTOR. 

{Practice — Costs,)  A  proctor  is  at  liberty  lu  commence  or  defend  a  suit  on  his 
own  responsibility,  without  the  production  of  any  proxy ;  and  he  is  bound  to 
produce  his  parties  before  the  Court  when  called  upon. 

A  proctdr  when  called  upon,  not  having  set  forth  the  names  of  his  parties, 
owners  of  the  vessel,  who  had  been  condemned  in  costs,  and  a  proceeding  by 
monition  to  recover  the  costs  against  the  registered  owner  having  failed,  he  not 
having  given  any  authority  to  take  the  proceedings,  the  proctor  was  condemned 
ia  the  oostB  of  the  original  auit,  of  the  monition,  und  of  the  petition  against  him- 
se]f.^I%s  WkiltUnbtti,  1  Rob;  .^5.  > 

SALVAGE. 

1.  Apportiomnent  of,  among  owners,  master,  and  etew^^-^The  Beuiah,  t  Rob.  477. 

2.  (Appraisement — Costs,)  The  Court  is  disposed  to  discountenance  the  taking 
out  a  cf>i)a]m4;iion  of  Appraisement  >  and  where  a  commission  is  taken  out,  unless 
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then  be  a  great  difparity  between  the  value  etated  by  the  ownen  aad  the  actaal 
▼alae,  the  party  taking  out  the  commisiion  will  be  liable  to  the  coets  of  the  ap- 
praiiement. — The  Pertian,  1  Rob.  S97. 
S«  (^Meritorious  exertions,)  Salvage  reward  is  for  benefit  actoally  conferred  in  the 
prenerration  of  property,  not  for  meritorious  exertions  alone. — The  India,  1 
Rob.  406  ',  S,V,The  Mary,  1  Rob.  448. 

4.  (Ordinary  hbour.')  Ordinary  labonr,  as  applied  to  a  salvage  serviee,  implies 
that  labour  which  may  be  performed  without  nautical  skill  by  mere  strength  of 
arm  and  limb.  Such  labour,  when  united  with  nautical  skill,  will  receive  a 
higher  reward  than  otherwise* — Duke  of  Clarence,  1  Rob.  346. 

5.  (Saving  of  orew.)  The  Court  of  Admiralty  has  no  authority,  as  a  Court  of 
original  jurisdiction,  to  award  salvage  for  the  saving  of  life  only ;  and  the  act 
of  1  Ac  S  Geo.  4,  c.  75,  s.  8,  has  not  given  it  in  this  respect  any  additional 
authority.  But  semble,  that  magistrates  at  the  outports  may  do  so,  under  the 
1  &  2  Geo.  4,  c.  75,  s.  8,  and  that  their  award  would  be  upheld  on  appeal  by 
the  Court  of  AdminAty, -—The  Zephyrus,  1  Rob.  St9. 

6.  (Tender — Damage  to  salvor's  vessel,)  In  salvage  causes,  where  damage  has 
been  sustamed  by  the  salvor's  vessel,  a  tender,  to  be  good,  must  include  the 
amount  of  the  damage  which  has  been  sustained. — The  Ocean,  1  Rob.  534. 

7.  (Erpedition  against  pirates,) — The  master  and  part  of  the  crew  of  a  vessel  having 
been  captured  by  pirates,  and  the  remainder  of  the  crew  having  exhibited  signals 
of  distress,  the  vessel  was  carried  into  harbour  by  the  assistance  of  the  salvors  : 
Held,  that  on  this  account  they  were  entitled  to  salvage.  But  held,  that  they 
were  not  entitled  to  salvage  on  account  of  their  having  joined  with  the  remaining 
crew  of  the  vessel  and  other  persons  in  an  expedition  against  the  pirates. — 
The  Mary,  l  Rob.  448. 

And  see  PaAcrioa,  f . 

REGULATIONS. 
Trinity  House  regulations  as  to  navigation  of  steam  vessels.—!  Rob.  488. 
And  see  Collision. 
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PRIVY  COUNCIL. 


[CoDtaining  Cases  in  3  Moore,  part  1.] 


ANTIGUA.    See  Jurisdiction,  1. 

APPEAL. 

1.  (Conviction. in  Jamaica^-Apprentiees.)  Leave  to  appeal  from  a  sentence  of  the 
Supreme  Court  of  Jamaica,  affirming  a  decision  of  the  local  magistrates,  in- 
flicting penalties  for  harbouring  apprenticed  labourers,  refused,  the  penalties 
being  under  200/.,the  amount  limited  by  the  "  act  in  aid"  as  that  under  which 
no  appeal  should  be  allowed,  and  there  being  nothing  in  the  case  to  make  the 
appeal  proper  under  the  general  jurisdiction.— Re  Harvey,  3  M.  148, 

2.  (Rights  of  Crown,)  The  Crown  has  no  greater  right  in  a  case  intolving  general 
interests,  as  a  revenue  case,  to  be  let  in  to  appeal  than  a  subject  has. — Laing  v. 
Tngham,  3  M.  26« 

And  see  East  India  Charters;  Jurisdiction,  1,  2. 

BOTTOMRY. 

.1.  (EiUoriion.)  Bottomry  bond  given  by  the  master,  upon  a  threat  of  anrett,  for 
supplies  previously  furnished  on  his  personal  credit,  held  void. — Gore  v,  Gardiner, 
3  M.  79. 

2.  (Principle — Absence  of  necessity.)  The  only  ground  upon  which  the  master  of 
a  ship  is  justified  in  resorting  to  bottomry  bonds,  and  upon  which  the  Court  has 
jurisdiction  to  enforce  such  bonds,  is  the  inability  to  obtain  money  upon  personal 
credit.  Accordingly,  where  a  bond  on  the  ship  and  cargo  was  given  on  a  sale 
of  the  bond  by  auction  at  the  lowest  rate  offered,  but  an  agent  of  the  charterers 
and  sole  owners  of  the  cargo,  who  was  at  the  same  port,  had  expressed  his  wil- 
lingness to  advance  what  was  necessary  upon  the  personal  credit  of  the  owners, 
though  it  was  not  proved  that  the  bondholders  had  notice  of  the  offer  at  the 
time  the  bond  was  given,  the  Admiralty  Court  pronounced  against  the  bond, 
and  the  sentence  was  affirmed  on  appeal.— Stwres  v.  Rahn,  3  M.  1. 

CLERGYMAN. 

(Drunkenness — General  charges,)  In  a  suit  against  a  clergyman  for  drunkenness 
and  indecent  conduct  in  his  church,  articles  charging  him  with  being  addicted 
gtoerally  to  the  immoderate  use  of  spirituous  liquors,  with  frequenting  public 
houses,  and  with  having  been  drunk  at  different  times,  one  of  which  was  spe- 
cified, which  articles  had  been  rejected  by  the  Court  of  Arches  for  want  of 
particularity,  held,  on  appeal,  to  have  been  properly  adnussible.— 5peer  v. 
Burder,  3  M,  166. 

CROWN.    See  Appeal,  2. 

EAST  INDIA  CHARTERS. 

(Right  of  appeal,)  The  right  of  appeal  given  by  the  chartem  of  Bengal,  Madras, 
and  Bombay  extends  to  interlocutory  orders  u  well  as  to  final  decieesi  but  it 
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does  not  extend  to  the  finding  of  a  jury  upon  an  issne  from  the  equity  side  of 
the  Court,  no  motion  for  a  new  trial  having  been  made,  nor  exceptions  taken  to 
the  Master's  report  founded  on  the  verdict. — Ramdaa  ▼.  Madoufdass,  3  M.  87. 

HUSBAND  AND  WIFE. 

(Adultery.)  Adultery  by  the  wife  may  be  pleaded  by  way  of  defence  to  a  suit 
by  her  for  restitution  of  conjugal  rights. — Moore  v.  Moore,  3  M.  84. 

INSOLVENT. 

(EquaUty  among  creditors,)  The  principle  that  a  creditor  taking  solely  to  himself 
part  of  the  insolvent  estate  cannot  come  in  upon  the  remainder  pari  jmssu  with 
the  other  creditors,  does  not  apply  where  a  creditor  realizes  a  fund  which  the 
assignees  could  not  have  reached,  as  in  this  case,  a  foreign  real  estate.— 
Cockcrell  v.  Dickens,  3  M.  98. 

INSOLVENT  ACT. 

(East  Indies — Foreign  real  eslate — Foreign  d^lS'—General  relief,)  The  India  In- 
solvent Act,  9  Geo.  4,  c.  73,  does  not  give  to  the  assignees  any  right  or  means 
of  recovering  real  estate  held  by  the  insolvent,  or  in  trust  for  him,  in  a  foreign 
country,  as  in  J^va  ;  but  by  tbe  law  of  nations,  debts  due  to  the  insolvent  in  a 
foreign  country  do  pass ;  and  on  this  latter  ground,  where  a  bill  was  filed 
against  the  agent  in  India  of  a  creditor  who  had  recovered  judgment  against 
real  estate  in  Java,  and  was  also  proceeding  against  debtors  of  the  insolvent 
in  Sumatra,  which  was  stated  in  the  bill,  and  the  bill  asked  only  that  be  shoald 
refund  dividends,  and  for  general  relief,  it  was  held  that  be  was  entitled 
under  the  latter  part  of  the  prayer  to  an  injunction;  and  a  demnner  to  tbe 
whole  bill  was  overruled. — Cockcrell  v.  Dickens,  3  M.  98. 

JAMAICA.    See  Appeal,  1.      " 

JURISDICTION. 

1.  (Appeal  from  AntiguM,)  No  appeal  lies  from  the  Court  of  Common  Pleas  in 
Antigua  except  to  the  Court  of  Error  in  the  island,  from  whose  Judgment  an 
appeal  lies  to  the  Queen  in  Council ;  but  the  refusal  of  that  Court  to  enter  upon 
such  appeal,  under  the  mistaken  notion  that  they  were  not  properly  constituted 
as  a  Court,  was  held  not  sufficient  to  let  in  an  appeal  to  the  Queen  in  Cooncil. 
— He  the  Assignees  of  Manning,  3  M.  154. 

2.  (Appeal — Prince  Edu)ard*s  Island.)  There  is  no  appeal  from  the  Supreme 
Court  in  the  island  except  to  the  Governor  and  Council ;  but  where  the  sum  in 
question  was  below  the  amount  at  which  an  appeal  was  allowed,  by  the  rojil 
instructions,  to  the  Governor  and  Council,  and  the  case  was  one  of  hardship, 
the  Committee  advised  her  Majesty  to  allow  the  appeal  to  the  Governor  and 
Council. — Re  Cambridge,  3  M.  175. 

3.  (Mandamus — Tobago,)  The  Judicial  Committee  of  the  Privy  Council  have  no 
power  under  their  general  jurisdiction,  as  a  Court  of  Error,  to  issue  an  order  in 
the  nature  of  a  mandamus  to  the  Court  of  Common  Pleas  to  enter  up  judg* 
ment,  though  it  was  quite  clear  that  judgment  ought  to  have  been  entered  up. 
—Re  Muir,  3  M.  150. 

MAGISTRATES. 

(Liability  for  error — Magistrates  in  India,)  The  21  Geo.  3,  c.  70,  s.  J4,  pro- 
tecting provincial  magistrates  in  India  from  actions  for  any  wrong  or  injoiy 
done  by  them  in  the  exercise  of  their  offices,  giving  them  only  the  same  mea- 
sure of  exemption  as  that  which  is  given  to  magistrates  in  England  under 
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similar  circamitances,  that  is,  an  exemption  in  cases  where  they  have  acted 
honk  fide ;  bat  where  they  have  exceeded  their  jurisdiction,  the  onus  of  show- 
ing that  they  knew  or  had  the  means  of  knowing  the  want  of  jurisdiction  lies 
upon  the  party  complaining. — Calder  v.  Halket,  3  M.  28. 

PATENT. 

(Exclusion,)    Extension  of  patent  granted  pending*  a  suit  respecting  its  validity. 

—  R«  Kmf*$  Patent,  3  M.  24. 
And  see  PaAcricE,  2. 
PLEADING.    See  Clergyman  ;  Husband  and  Wife;  Insolvent  Act. 

PRACTICE. 

1.  (Enrolment  of  decree — Undue  haste,)  Enrolment  of  decree  by  one  of  the  de- 
fendants to  a  suit  for  carrying  into  effect  the  trusts  of  a  will  five  months  after 
the  decree,  during  the  infancy  and  absence  of  the  chief  plaintiff  from  the 
island  :  Held  on  appeal,  reversing  the  decree  of  the  Court  of  Jamaica,  not  to 
have  been  done  with  undue  baste,  the  infant  and  the  other  infants  his  co* 
plaintiffs  having  been  properly  represented  according  to  the  practice  of  Jamaica. 
^Uislop  V.  Jones,  3  M.  15. 

2«  (Number  rf counsel,)  Quaere  whether  where  several  caveats  are  entered  against 
an  application  for  prolongation  of  a  patent,  two  counsel  can  be  heard  on  behalf 
of  each  party  entering  a  caveat. — Re  Woodcroft*s  Patent,  3  M.  171, 

S«  (Restoration  of  appeaL)  Leave  given  to  restore  an  appeal  dismissed  for  want 
of  prosecution  by  the  appellants,  the  appellants'  agent,  who  was  instructed  to 
prevent  the  dismissal  of  the  appeal,  not  having  received  the  transcript  until 
after  the  expiration  of  a  year  and  a  day  from  the  time  of  the  allowance  of  the 
appeal,  and  the  respondent  having  in  consequence  thereof  obtained  an  order  of 
dismissal. — Dabee  v.  Roy,  3  M.  11. 

And  see  Patent. 

PRINCE  EDWARD'S  ISLAND.    See  Jurisdiction,  2. 

REVENUE.    See  Appeal.  2. 

TOBAGO.    See  Jurisdiction,  3. 

WILL.     See  Appeals  on  Reported  Cases. 


APPEALS  ON  REPORTED  CASES. 
WILL. 

Crifi  ▼.  Day,  1  Cur.  783. 

The  decision  of  the  Prerogative  Court  respecting  a  codicil  prepared  by  a  solicitor 
who  had  a  legacy,  affirmed,  under  the  name  of  Dufour  v.  Croft,  3  M.  136. 
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HOUSE  OF  LORDS. 


[Containing  Cases  in  9  Clark  and  Finnelly,  Parts  2  and  S,  omitting  cases  noticed 
in  former  digests.] 


APPEAL. 

(Appeal  as  to  costs,)  An  appeal  will  be  allowed  as  to  costs,  where  a  question  of 
principle  is  involved  in  the  decision  ;  as  in  this  case  the  question  whether  the 
crown  was  liable  to  costs. — Lord  Advocate  v.  Lord  Douglas,  9  C.  &  F.  173. 

ATTORNEY  GENERAL,    See  Practice. 

CHARITY. 

1.  (Dissenters. — Religious  qualification — Evidence.)  By  deeds  executed  in  1704, 
Lady  Hewley  conveyed  estates  to  trustees  upon  trust  to  pay  out  of  the  rents 
such  sums  to  such  poor  and  godly  preachers  of  Christ's  Holy  Gospel  or  to  their 
widows  as  the  trustees  should  think  fit,  and  to  dispose  of  such  sums  as  they 
should  think  fit  in  promoting  the  preaching  of  Christ's  Holy  Gospel  and  also 
in  educating  young  men  for  the  ministry  of  Christ's  Holy  Gospel,  and  to  dispose 
of  the  remainder  in  relieving  such  godly  persons  in  distress,  being  fit  objects,  as 
they  should  think  fit,  and  upon  the  death  of  any  of  the  trustees  the  survivors 
should  fill  up  the  vacancy. 

By  other  deeds  in  1707  Lady  Hewley  conveyed  other  estates  to  the  same 
trustees,  partly  for  the  support  of  poor  old  people  in  an  almshouse,  for  the 
management  of  which  she  appointed  other  trustees,  and  the  objects  were  to 
be  selected  according  to  rules  to  be  thereafter  laid  down  by  her,  and  the 
residue  of  the  rents  she  gave  upon  the  trusts  of  the  deeds  of  1704. 

By  the  rules  left  by  her  for  the  selection  of  the  old  people  for'the  almshouse, 
she  ordered  that  none  be  admitted  but  such  as  should  be  poor  and  piously  dis- 
posed, and  of  the  Protestant  religion,  and  able  to  repeat  by  heart  the  Lords 
Prayer,  the  creed,  the  ten  commandments,  and  Bowles's  Catechism,  whicli 
latter  was  framed  upon  principles  strictly  Trinitarian.  At  the  date  of  both  these 
deeds,  no  dissenters  except  such  as  professed  belief  in  the  Trinity  were  tolerated 
by  law,  but  the  penalties  against  such  as  disbelieved  were  afterwards  removed. 
It  was  also  shown,  by  evidence  which  was  held  admissible,  that  Lady  Hewley 
was  a  member  of  the  Presbyterians,  who  were  then  Trinitarians,  and  that  she 
was  personally  a  strict  believer  in  the  Trinity  as  an  essential  doctrine.  By 
lapse  of  time,  the  Presbyterian  congregations  having  very  generally  adopted 
Unitarian  views,  the  majority  of  the  trustees  became  Unitarians,  and  they 
applied  the  rents  for  the  benefit  of  that  sect. 

Held,  by  the  Lords,  affirming  judgments  of  the  Court  of  Chancery,  that 
upon  construction  of  the  first  deeds,  assisted  by  evidence  of  the  facts  above 
stated,  excluding  reference  to  the  deeds  of  1707,  and  the  rules  founded  thereon, 
that  neither  Unitarians  nor  members  of  the  Church  of  England,  but  Protestant 
dissenters  only  professing  belief  in  the  Trinity  were  entitled  to  the  benefit  of 
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tlie  charity,  and  that  all  the  trastees  had  been  properly  removed,  ai  all  had 
concurred  in  thQ  misapplication  of  the  funds. — Skort  v.  WiUon,  9  C.  &  F.  S55. 
3«  (Negative  decree,)  A  decree  in  a  charity  suit,  declaring  who  are  not  entitled 
to  the  benefit  of  the  charity,  is  not  defective  for  not  also  declaring  who  are 
entitled.— S.  C. 

CIVIL  LIST. 

See  as  to  the  construction  of  the  civil  list  acts,  Speeches  of  Lords  Brougham  and 
Campbell,  pp.  217,  218.— Loni  DungUu  v.  The  Officers  of  State,  9  C.  &  F.214. 

CORPORATION. 

(Misfeazance — Damages.)  Where  a  corporate  body,  acting  by  a  majority  of  votes, 
refuse  to  perform  any  act  which  they  are  legally  bound  to  do,  whereby  injury 
arises  to  another  party,  the  members  constituting  the  majority  are  individually 
liable  to  an  action  for  damages. — Ferguson  v.  Earl  of  KinnouU,  9  C.  &  F.  251, 

COSTS.    See  Appeal  ;  Crown,  1. 

CROWN. 

1.  (Exemption  from  costs,)  The  crown  is  not  liable  to  pay  costs  either  in  Scot- 
land or  in  England,  and  that  whether  the  suit  relates  to  the  private  rights  of 
the  sovereign,  or  to  matters  of  public  interest,  as  the  revenue,  there  being  no 
distinction  as  to  this  between  the  two  sorts  of  subjects.  (But  see  Laing  y. 
Ingham,  supra.  Privy  Council  Cases.) — Lord  Advocate  v.  Lord  Douglas,  9  C. 
&  F.  173. 

2.  (Illegal  granu)  The  office  of  chamberlain  and  collector  of  revenues  payable 
to  the  crown  out  of  Ettrick  forest  was  granted  by  George  the  Fourth  to  Lord 
Dunglas  for  his  life,  with  a  yearly  salary,  '*  as  well  in  consideration  of  the 
office  as  out  of  the  royal  bounty  and  favour,"  to  be  paid  together  with  the 
salary  of  his  deputy  out  of  the  monies  collected ;  or  if  they  should  be  insuffi- 
cient, then  out  of  the  revenues  of  other  crown  lands  in  Scotland.  The  salaries 
in  fact  did  exceed  the  revenues :  Held,  that  in  reality  this  was  the  grant  of  a 
pension,  and  was  good  only  during  the  life  of  the  royal  grantor. — Lord  Dun- 
glas V.  The  Officers  of  State,  9  C.  &  F.  214. 

And  see  Civil  List. 

MINISTERIAL  OFFICER. 

{Action  against,)  Persons  having  judicial  functions,  but  being  also  required  to 
perform  ministerial  acts,  may  be  sued  for  damages  caused  by  their  refusal  to 
perform  such  acts ;  and  the  refusing  to  take  a  presentee  on  trial  is  a  minis- 
terial and  not  a  judicial  act. 

Accordingly  it  was  held,  that  the  majority  of  a  presbytery  in  Scotland, 
which  had  refused  to  take  upon  tiial  the  presentee  of  the  patron,  were  severally 
liable  to  an  action  for  damages  both  by  the  patron  and  the  presentee. — Ferguson 
V.  Earl  ofKinmniU,  9  C.  &  F.  251. 

PRACTICE. 

(Attorney-General.)  The  Attorney-General  may  be  counsel  for  defendants  to  an 
information,  filed  by  relators  in  his  name.— SAorc  v.  Wilson,  9  C  &  F.  35.'>. 

SCOTCH  MARRIAGE. 

(Secret  achnowledgmejit — Common  agent.)  Where  a  man  who  cohabited  with  a 
woman  wrote  a  note  to  her,  in  whicL  he  acknowledged  her  to  be  his  wife,  and 
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delivered  Bach  note  to  his  law  agent,  adding,  "  that  it  would  please  and  satisfy 
her  :"  Held,  that  it  might  be  assamed  from  these  latter  words,  coapled  with 
the  husband's  conduct,  and  the  subsequent  cohabitation,  that  the  wife  knew  of 
the  note,  and  that  it  was  held  bj  the  law  agent  as  much  for  her  as  for  the 
hu&band,  and  that  the  acknowledgment  was  sufficient  evidecce  of  a  marriage. 
Hamilton  v.  Hamilton,  9  C.  &  F.  327. 

UNITARIAN. 

{Charity,)    SembU,  that  Unitarians  are  capable  in  the  present  state  of  the  law 

of  partaking  of  charities  expressly  founded  for  their  benefit. — Shore  v.  Wilson, 

9C.&F.  355.  ' 

And  see  Charity. 


APPEALS  ON  REPORTED  CASES. 

Skeffington  v.  Budd,  3  Y.  &  C.  1 ;  SkcffingUni  v.  Wkkekurst,  U  M.  No;  43.      ' 
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THE  ATTORNEYS  AND  SOLICITORS'  CERTIFICATE  DUTY. 

(70  the  Editor  rf  the  Law  Magasine,) 

Sir, 

For  several  years  I  have  been  a  subscriber  to  The  Iavt  Magazine,  and  it 
has  always  given  me  much  pleasure  to  perceive  your  occasional  notices  of  the 
interests  or  the  grievances  of  attorneys  and  solicitors.  Knowing  the  high  respecta- 
bility of  those  before  whom  that  periodical  appears,  and  its  wide  circulation 
among  the  legal  profesaon  throughout  the  kingdom,  I  am  induced  to  make  it 
the  medium  of  this  communication,  for  which  I  respectfully  solicit  a  page  in  your 
next  number;  having  a  hope  that  some  attention  will  b6  given  to  what  I  shall 
presently  mention,  and  that  something  will  be  done  to  obtain  a  removal  of  the 
grievance  affecting  a  very  great  number  in  our  profession. 

In  these  days  when  changes  are  so  prevalent  in  the  various  branches  of 
business,  people  when  personally  interested  are  naturally  anxious  to  know  their 
effects.  One  thing  is  evident,  that  such  changes  have  induced  the  generality 
of  persons  to  see  the  desirableness,  and  to  feel  the  necessity,  either  of  a  reduction 
or  a  removal  of  taxation,  when  the  payment  of  taxes  prevents  them  from  deriving 
the  advantages  of  such  changes.  Now,  without  any  further  preface,  I  would  say, 
that  within  the  last  few  years  there  have  been  made  numerous  and  important 
alterations  in  the  practical  departments  of  the  law,  which  render  it  most  desirable 
and  an  act  of  justice,  either  to  repeirf  or  alter  a  tax  to  which  attorneys  and 
solicitors  have  for  many  years  been  subject>-the  annual  certificate  duty. 

That  tax  having  been  imposed  several  years  ago  for  a  particular  purpose  of 
government,  the  duty  certainly  ought  to  have  been  removed  when  that  purpose 
was  answered.  The  tax  itself  is  unfair  and  invidious  towards  a  particular  profession. 
Surely  barristers,  phydcians  and  surgeons  ought  not  to  have  been  exempted. 
Attorneys  and  solicitors,  as  all  will  admit,  incur  sufficiently  heavy  expenses,  pre« 
vious  to  and  on  admission,  before  they  are  enabled  to  practise,  without  being 
subject  to  additional  expense  in  the  shape  of  certificate  duty.  These  expenses 
might  be  allowed  and  no  complaint  made,  if  the  business  of  attorneys  and  solicitors 
of  late,  and  in  these  days  of  change  especially,  was  of  such  a  profitable  nature  as  to 
ensure  a  return  of  outlay  in  a  reasonable  time.  That,  however,  to  a  very  great 
proportion  of  the  profession  is  not  the  case ;  and  the  practice  of  the  law  is  not  one 
in  which  a  young  man  is  sure  of  being  speedily  remunerated  for  the  study  and 
expense  he  has  bestowed.  It  is  a  great  hardship  upon  him,  during  the  years  he  is 
trying  to  get  practice,  to  be  subject  to  the  annual  certificate  duty;  and  it  is 
burdensome  to  a  very  great  number  of  us  who  never  attain  any  thing  beyond  a 
moderate  income.  The  certificate  of  the  examiner  is  a  sufficient  qualijieation, 
without  any  other. 

From  the  period  when  the  duty  was  first  imposed,  it  has  always  been  a  grievance 
to  many  attorneys  and  solicitors ;  but  from  want  of  unanimity  throughout  the  king- 
dom in  adopting  measures  for  its  repeal,  the  tax  still  continues.  I  recollect,  when  a 
Bill  for  the  Amendment  of  the  Stamp  Laws  was  brought  into  parliament  by  the  late 
Chancellor  of  the  Exchequer,  numerous  petitions  were  presented  for  a  repeal  of 
the  duty ;  but  as  the  bill  was  not  proceeded  with,  nothing  was  effected,  and  Uttle  or 
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nothing  has  been  done  since  by  the  profession.  The  fact  of  its  being  a  grievance  to 
many  attorneys  and  solicitors  was  surely  a  sufficient  reason  then  for  some  alteration 
being  made,  as  suggested  in  an  article,  relating  to  that  very  bill,  in  a  former  num- 
ber of  the  Law  Magazine.  But  no,  it  was  not  contemplated  to  make  any  alteration. 
Perhaps  the  tax  may  have  been  erroneously  thought  incidental  to  the  profesnon. 

Although  I  contend  that  attorneys  and  solicitors  ought  not  to  be,  to  the  exclu- 
sion of  other  professions,  subject  to  the  payment  of  this  tax,  yet  I  say,  that  being 
taxed,  the  imposition  of  the  duty  upon  the  profession  irrespective  of  their  incomes 
is  unfair  and  unjust.  Because  the  incomes  of  several  may  enable  them  to  pay  the 
tax,  it  is  not  a  consequence  that  the  incomes  of  the  rest  will  enable  them.  What 
would  have  been  thought  of  the  income  tax,  if  it  had  been  imposed  on  the  same 
principle?  and  what  must  we  whose  incomes  average  between  150/.  and  200J.'a 
year  think,  when  we  have  both  certificate  duty  and  income  tax  to  pay  ?  I  have  been 
in  practice  as  an  attorney  and  solicitor  a  few  years  in  this  town ;  and,  to  my  know- 
ledge, have  had  as  much  business  as  most  of  my  own  standing,  but  having  always 
had  a  moderate  income,  which  I  know  b  a  very  general  case  amongst  attorneys, 
the  annual  certi6cate  duty  to  me  has  been  most  oppressive.  I  trouble  you  with 
this,  not  because  I  only  am  interested  in  its  repeal  or  alteration,  but  because  it 
concerns  a  very  great  number  of  the  profession  to  whom  it  is  a  grievance.  Before 
I  conclude,  I  would  observe,  that  the  profits  of  our  profession  for  some  time  past 
have  been  gradually  lessening ;  every  year  has  shown  a  falling  off  in  business. 
London  attorneys  who  act  as  agents  for  those  in  the  country  will  confirm  this  fact. 
Conveyancers,  the  reduction  of  fees  in  the  Courts  of  Law  and  Equity,  and  a  re- 
duction of  practice  in  the  Bankruptcy  Court,  have  materially  reduced  our  profits. 
All  our  bills  now  being  taxable  is  another  alteration,  which  in  many  respects  is 
disadvantageous.  These  changes,  as  well  as  the  general  depression  in  other 
branches  of  business,  have  necessarily  reduced  the  professional  incomes  of  a  great 
number  of  us  to  a  very  moderate  amount  j  indeed,  I  may  add  that  people  now- 
a-days  are  not  over  eager  in  entering  into  litigation ;  so  that  under  all  these 
circumstances  it  is  clearly  necessary  that  the  annual  certificate  duty  should  be 
repealed,  or  altered  in  accordance  with  the  change  of  circumstances  in  those  who 
have  to  pay  it. 

Allow  me  to  suggest  that  the  matter  might  be  taken  up  by  those  attorneys  and 
solicitors  in  town  who  regard  it  as  a  grievance ;  in  order  that  practitioners  both  in 
town  and  country  n\ay  be  induced  to  adopt  suitable  measures  to  obtain  its  removal. 
This  suggestion  is  quite  practicable,  and  only  requires  the  energy  and  determination 
of  a  fe'w  spirited  individuals  in  London  to  originate  the  business  ;  and  I  am  quite 
sure,  that  whatever  they  devise  would  be  followed  up  by  almost  all  the  attorneys 
and  solicitors  throughout  the  kingdom.  But  many  of  your  correspondents  are  better 
qualified  to  suggest  what  is  calculated  to  accomplish  the  object. 

I  am,  Sir, 

Your  obedient  servant, 
Newcastle  upon  Tyne,  6th  January,  1844,  S.  D. 
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QUESTIONS  CONCERNING  CRIMINAL   PROCEDURE  IN  PRO- 
SECUTIONS  BY  INDICTMENT  OR  INFORMATION. 

(Circulated  by  the  Criminal  Law  Commissioners,) 

Have  you  any  improvement  to  suggest,  or  remark  to  make, 

IsL  As  regards  procedure  for  the  purpose  of  preliminary  inquiry  on  criminal 
charges  ?  In  particular,  your  attention  is  requested  to  the  present  mode  of  conduct- 
ing preliminary  examinations  and  inquiries  on  criminal  charges ; 

The  practice  of  commitment  or  admission  to  bail  of  persons  charged  with  crimes; 

The.  binding  over  of  prosecutors  or  witnesses  to  prosecute  or  give  evidence ; 

And  the  present  law  as  regards  the  duty  of  prosecution  ;  you  are  requested  to 
state  whether  or  not  you  consider  it  to  be  effectual :  and  if  not,  in  what  respect  you 
deem  it  to  be  capable  of  improvement,  and  to  suggest  such  remedy  as  may  occur  to 
you. 

2ndly.  Or  as  regards  the  different  modes  of  formal  charge  against  a  party  in  a 
criminal  proceeding, 

Whether  such  charge  be  founded  on  a  preliminary  inquiry,  as  in  the  case  of  a 
bill  or  presentment  by  a  grand  jury,  of  a  coroner's  inquest,  or  presentment  at  a 
court  leet ;  or  be  contained  in  a  criminal  information  filed  ex  officio  by  the  proper 
officer  of  the  crown,  or  granted  at  the  instance  of  a  private  relator  "i 

And,  in  particular,  your  attention  is  requested  to  the  question.  Whether,  where  a 
verdict  is  found  against  a  party  upon  a  coroner's  inquest,  or  in  any  other  and  what  . 
cases,  the  finding  of  a  bill  by  a  grand  jury  might  be  conveniently  dispensed  with  1 

3rdly.  Or  as  regards  the  trial  and  verdict  ? 

In  particular,  your  attention  is  requested  to  the  present  rule,  which,  in  the  case 
of  an  acquittal  as  well  as  in  the  case  of  a  conviction,  requires  the  verdict  to  be 
unanimous. 

4thly.  Or  as  regards  applications  for  new  trials,  motions  in  arrest  of  judgment, 
and  writs  of  error  ? 

In  particular,  your  attention  is  drawn  to  the  rules  by  which  motions  for  ncmr 
trials  are  at  present  restricted ;  and  also  to  the  present  discretionary  praekioe  at  4he 
assizes,  of  reserving  questions  of  law  for  ttie  opinion  of  the  judges,  and  to  tllte< 
present  rule  which  confines  such  practice  to  prosecutions  at  the  assizes.   < 

Sthly.  Or  as  regards  the  removal  of  criminal  proceedings  by  certionuri  or  other- 
wise,  from  one  court  to  another  ? 

6thly.  Or  as  regards  proceedings  by  habeas  corpus,  with  a  view  to  the  removal - 
or  dischai'ge  of  prisoners  charged  with  crimes  ? 

7thly.  Or  as  regards  any  costs  or  expenses  incident  to  a  prosecution  1 

8tbly.  Or  as  regards  forfeiture  or  the  corruption  of  blood  as  incident  to  con*'  ' 
victions  for  treason  or  felony  ? 

9thly.  Or  as  regards  the  present  distinctions  in  criminal  proceedings  bettvetn 
principals  and  accessaries  ? 

lOthly,  Or,  generally,  as  regards  any  other  rule  or  step  of  criminal  procedure  i» 
prosecutions  by  indictment  or  information  ? 
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EVENTS  OF  THE  QUARTER. 

If  coming  events  cast  their  shadows  before  them,  and  rumours  rank  as  shadows, , 
a  great  many  changes  may  speedily  be  anticipated  in  the  administration  of  the  law ; 
for  it  h  reported  that  a  new  Court  is  to  be  established,  and  a  new  division  of  business 
~  to  take  place ;  for  example,  three  terras  to  be  established  instead  of  four,  and  three 
complete  circuits  instead  of  two.  We  have  no  means  of  ascertaioiqg  whether  any 
of  tbei^  rumours  are  correct.  But  we  hope  the  Common  Pleas  will  be  thrown 
open  and  compelled  to  take  its  proper  place  in  the  system  without  delay.  If  it 
did'  its  fair  share  of  busiiiess,  the  evil  of  excluding  counsel  who  have  conducted 
a  case  iatt  nisi  jrrius  from  being  heard  on  it  in  banc,  would  become  utterljr  unen-  . 
durable.  The  Court  is  only  saved  from  general  reprobation  by  its  inefficiency  j 
and  what  makes  this  state  of  things  the  more  provoking  is  the  quantity  of  judicial 
excellence  now  wasted  oq  it. 

Tlie  appeals  from  the  revising  barristers  decisions  have  added  very  little  to  tjbe 
buftness  of  this  Court;  btit  it  is  amusing  to  see  learned  and  acute  judges  taking 
time  tfe  cofisider  questions  on  which  it  was  thought  the  revising  barristers  (who  had 
hundi^ds  of  the  same  sort  to  decide  oh  the  instant)  should  have  been  of  one  opinion 
from  the  first. 

The  Ldrd  Chancetloi*  has  issued  an  Order  settling  the  amount  of  compensation  to 
be  peedved  by  the  ex-holders  of  the  abolished  Chancdry  offices;  and  though  he  was 
acting  Tninisteriially  and  by  a  parliamentary'  scale,  he  has  been  rather  roughly 
attacked  for  undue  liberality  in  this  respect.  Five  thousand  a  year  for  life  (or 
during  the  tenure  of  a  life  office)  and  seven  years  afterwards,  does  seem  rather  a 
startling  amount  of  compensation  for  an  office  which  any  solicitor  of  dverage 
capacity  and  respectability  might  have  filled.  But  we  take  it  for  granted  that 
satisfoctory  evidence  of  the  amount  of  profits  during  the  three  years  preceding  the 
abolition  was  required ;  and,  as  a  general  principle,  it  is  neither  wi^e  nor  just  to  deal 
hardly  with  ihe  holders  of  vested  interests  of  any  kind.  Altogether,  the  dnly 
injustice  we  see  in  the  nsatter  is  that  the  Suitors'  Fund  is  made  to  bear  the  burthen, 
whieh  reost  assuredly  should  be  borne  by  the  coutitry  at  large. 

It  seems  that  a  great  diminution  has  taken  place  in  the  burf'ness  of  the  Cbtirtsr  of ' 
Equity,  and  tlMt  some  of  them  bid  fair  to-be  soon  in  the  condition  of  the  Commoti^ 
Pleas,  where  causes  are  frequently  postponed  for  the  purpose  of  being  retami6d'arf' 
nesUeggSy  under  the  pretence  of  convenience  to*  some  member  of  the  coilT.  The 
most  sagacious  speculators  can  find  no  other  causes  for  the  pheniimenon  thatil'tfae 
dilatory  character  of  the  practice  and  the  unreasonable  amount  of  the  costs ;  and 
these  ffipe  enbugh  in  all  conscience  to  keep  every  one  who  can  heFp  it  from  be- 
coming a  party  to  a  Chancery  suit. 

An^er  legal  periodical  has  been  recently  sfarted,  atid  th^e  ate  no^  six  or' 
seven,  each  manifesting  no  inconsiderable  portion  of  learning  "and  ability.  All 
(with  the  exception  of  tiiis  work)  are  published  weekly.  This  is  one  of  ihe  sigiis ' 
of  the  times:  information  must  be  had  on  the  instant  or  it  is- thott^t  valueless  f 
and  the  old  established  firms  of  reporters,  in  particular,  will  soon  find  themselves 
in  the  condition  of  the  old  stage  coach  proprietors,  unless  they  adopt  the  railroad 
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pace;  at  which  their  rivals  are  travelling.  Even  critical  literature  is  sliding  into 
the  newspapers;  and  it  is  a  remarkable  fact  that  the  literary  articles  of  ''  The 
Times"  are  longer  and  faller  than  the  greater  number  of  those  in  the  early 
numbers  of  the  Edinburgh  Review.  The  only  chance  for  a  quarterly  review  or 
magazine  now  is  to  excel  in  depth  and  solidity  ;  and  this  is  our  auswer  to  the  cor- 
respondents who  complain  that  we  do  not  favour  them  with  shorter  articles  and  a 
greater  variety. 

"  Let  every  man's  reform,  like  his  charity,  begin  at  home,  and  society,  like 
Thames  water,  will  purify  itself."  For  man  read  town;  and  this  aphorism  of 
Colman's  may  be  safely  recommended  to  the  town  councillors  and  other  patriots  of 
Birmingham ;  who  are  constantly  thrusting  themselves  into  the  foreground  when- 
ever and  wherever  there  is  any  talk  about  reform,  but  silently  suffer  the  grossest 
and  most  disgraceful  abuses  to  exist  among  themselves. .  It  seems  that  the  Court  of 
Requests  prison,  used  for  more  than  twenty  years,  is  a  low,  close,  dirty  cellar,  of 
limited  dimensions,  under  the  kitchen  of  the  keeper's  house,  and  that  any  wretched 
creature  confined  in  it  is  exposed  to  be  robbed  and  bullied  with  impunity.  The 
account  was  so  startling,  and  the  discoverers  were  so  exceedingly  rhetorical,  that 
we  at  first  suspected  exaggeration,  particularly  as  it  appeared  that  some  friends  of 
the  inmates  had  been  admitted  to  pass  their  Christmas  there, — and  we  never  heard 
of  anyone  asking  leave  to  pass  their  Christmas  (or  their  Midsummer)  in  the  Black 
Hole  of  Calcutta,  the  favourite  object  of  comparison.  But  Mr.  M.  D.  Hill^  the 
Recorder,  a  man  of  sense  and  observation,  alludes  to  the  prison  in  terms  which 
leave  no  doubt  of  the  scandalous  neglect  of  the  authorities. 

Mr.  John  Romilly  has  been  made  Queen's  Counsel. 


Notices  to  CorretpondentB, — A  general  Index  will  be  published  with  the  next 
number. 


Addendum, — Since  the  Article  on  The  Law  of  Racing  was  printed,  the  case  of 
Smith  V.  Bond  (Digest,  ante,  p.  163)  has  been  reported.  This  decision  is  favour- 
able to  the  views  of  the  writer,  and  opposed  to  the  construction  put  upon  the 
statute  in  the  earlier  case  of  Applegarth  v.  Colley.  It  will  also  be  seen  that  the 
remarks  in  the  judgment  in  Applegarth  v.  Colley,  noticed  in  the  Article,  were  not 
strictly  necessary  for  the  decision  of  the  case,  which  may  be  supported  on  various 
other  grounds.  It  is  singular,  however,  that  no  notice  should  have  been  taken  of 
them  in  the  later  judgment,  both  'cases  having  occurred  in  the  same  Court,  and 
the  judges  having  taken  time  to  consider  in  both.  As  it  is,  the  difficulties  of  the 
subject  are  only  increased,  and  nothing  short  of  an  act  of  parliament  appears 
capable  of  clearing  them  away. 
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LIST  OF  NEW  PUBLICATIONS. 

A  Treatise  of  the  Law  relative  to  Merchant  Ships  and  Seaneo.    In  Fife  I^lrts. 

I .  Of  the  Owners  of  Merchant  Ships.  2.  Of  the  Persons  employed  in  the  Naviga- 
tion of  Merchant  Ships,  and  the  Conveyance  of  Passengers  therein.  3.  Of  Colli- 
sion. 4.  Of  the  Carriage  of  Goods  in  Merchant  Ships.  5.  Of  the  Wages  of 
Merchant  Seamen.  By  Charles  Lord  Tenterden,  late  Chief  Justice  of  England. 
The  Seventh  Edition.    By  William  Shee,  Serjeant  at  Law.    In  royal  8vo.    Price 

II.  lis.  6d.  boaids. 

An  Essay  on  the  Learning  of  Contingent  Remainden  and  Ezeevtory  Devises. 
By  Charles  Fearne,  Esq.  Barrister  at  Law  of  the  Inner  Temple.  The  Tenth  Edi- 
tioo,  containing  the  Notes,  Cases,  and  other  Matter  added  to  the  former  Editions. 
By  Charles  Butler,  Esq.,  of  Lincoln's  Inn,  Barrister  at  Law.  With  an  Original 
View  of  Executory  Interests,  in  Real  and  Personal  Property,  eomprising  the  Points 
deducible  from  the  Cases  stated  in  the  Treatise  of  Feame,  as  well  as  Sutement  of, 
and  the  Conclusions  from.  Three  Hundred  additional  Modern  Cases,  together  with 
References  to  numerous  other  Decisions,  and  so  oonnected  with  the  Text  of  Feame 
as  to  form  a  Body  of  Notes  thereto.  By  Josiah  W.  Smith,  B.  C.  L.,  of  Lincoln's 
Inn,  Banister  at  Law.    In  2  Vols,  loysd  8vo.  price  2L  4$,  boards. 

Hairiseo's  Analytical  Digest  of  all  the  reported  Cases  determined  in  the  House 
of  Lords,  the  several  Courts  of  Common  Law,  in  Banc,  and  at  Nisi  Prius,  and  the 
Court  of  Bankruptcy;  from  Michaelmas  Term,  1756,  to  Easter  Term,  1843  :  in- 
cluding also  the  Crown  Cases  reserved,  and  a  full  Selection  of  Equity  Decisions ; 
with  the  Manuscript  Cases  cited  in  the  best  modem  Treatises  not  elsewhere  reported. 
The  Third  Edition.  By  R.  Tarrant  Harrison,  Esq.,  of  the  Middle  Temple.  In 
Four  Vols,  royal  8vo.,  price  6/.  16<.  6d.  boards. 

Chitty's  Treatise  on  Pleading  and  Parties  to  Actions ;  with  Second  and  Third 
Volumes,  containing  Modern  Precedents  of  Pleadings  and  Practical  Notes.  The 
Seventh  Edition,  corrected  and  enlarged  by  Henry  Greening,  Esq.  of  Lincoln's  Inn, 
In  Three  Volumes,  royal  8vo.    Price  4/.  10s.  boards. 

The  Law  and  Practice  in  Bankruptcy  as  altered  by  the  new  Statutes,  Orders  and 
Decisions.  By  Basil  Montagu,  Esq.  Q.  C.  and  Scrope  Ayrton,  Esq.  Barrister  at 
Law.  The  Second  Edition,  by  John  Herbert  Koe,  Esq.  Q.  C.  and  Samuel  Miller 
Esq.  Barrister  at  Law.    In  2  Vols.  8vo.     Price  2/.  2s.  boards. 

A  Treatise  on  Wills.  By  Thomas  Jarman,  Esq.  of  the  Middle  Temple,  Bar- 
rister at  Law.    Vol.  2,  Part  2.    In  royal  8vo.    Price  16s.  boards. 

A  Treatise  on  the  Evidence  of  Abstracts  of  Title  to  Real  Property.  By  John 
Yate  Lee,  of  Lincoln's  Inn,  Esq.  Barrister  at  Law.    In  8vo.    Price  16s.  boards. 
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Ad  Essay  on  Uses  and  Trusts,  and  on  the  Natare  and  Operation  of  Conveyances  at 
Common  Law,  and  of  those  which  derive  their  eflect  from  the  Statute  of  Uses ;  by 
the  late  Francis  William  Sanders,  Esq.  The  Fifth  Edition,  with  additional  Notes 
and  References,  by  George  Williams  Sanders,  Esq.  of  Lincoln's  Inn,  Barrister,  and 
John  Warner,  Esq.  of  the  Inner  Temple,  Barrister.  In  Two  Volumes,  royal  8vo. 
Price  1/.  12«.  boards.  *      .   -     \f  ,  \  ■  \ 

A  Digest  and  Index,  with  Chronological  Tables,  of  all  the  Statutes  from  Magna 
Charta  to  the  end  of  ihe  last  Session,  and  Table  of  Contents,  Table  of  Cases,  lodex 
to  Notes,  &c.  In  Three  i'aits.  Part  thaJJiird  by  George  Crabb,  Esq.  of  the  Inner 
Temple,  Barrister  at  Law.    In  royal  8vo.    Price  li.  lis.  6d.  boards. 

^Aa/Iotroduction  to  the  Practice  of  Conveyanciog,  with  Forms  of  Assurances.  By 
T.  Martin,  Esq.  of  Liuculn's  loi^,JBarristei^t  Law,  continued  by  C.  D^i;idson,  Esq.^ 
Volume  1,  Part  2,  in  rpygl  Bva.^  Price  i5«.  boords. 

A  Treatise' on  (he  Laws  relatiog^lo  Cactsniandf  Brofasrsi  ..By  J«lin  A.  Russell, 
B.A.  of  Gray's  Inn,  Barrister  at  Law.    In  ISmo*  /Price  3svboar(i», 

The  Nature  and  Form  of  Action!^  and  the  Rtilst  atid  Prindplei  ef  Pleading,  in  a 
Series  of  Qoe^ioas  wiib  Anstwea,  tUostrated  by.^xa^ples  and  Jfotes.  By  the 
Hon.  D.  G  <  Qsboroe,  -  |L  4  •  i^P^ifl  Pleader.    In  ,l^mo.    Price  Is,  boards. 

A  Letter  to  the  Right  Honourable  the  Lord  'Btongha^  tmd'Vauz,  on  the 
Opinions  of  the' Jojlges  in. ihe  ^risb-Marriaige Casi^,  yif itli  an  AppendU  containing 
the  Opinions  of  the  Judges,  &c.  ^y  Sir  John  Stoddart,  Knt.  LL^D.  late  Chief 
Justice  of  Malta.    Price  4».  stitched.  ;      '         '       * 
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ART.  I.— DEFECTS  OF  CRIMINAL  PROCEDURE. 
Observations  on  the  Inutility  of  Grand  Juries,  and  Suggestions 
for  their  abolition.     By  W.  C.  Humphreys,  Attorney  at 

Law.     London :  Saunders  and  Benning.     1842. 
Forms  of  Writs  and  other  Proceedings  on  the  Crown  Side  of^ 

the  Court  of  Queeris  Bench,  with  Practical  Directions. 

By  Mr.  A.  B.  Comer,  of  the  Crown  Office.     London : 

Saunders  and  Benning.     1844. 
On  Peikmptory  challenge  of  Jurors.     By  Henry  H.  Joy,  Esq., 

Barrister  at  Law.    Dublin:  Andrew  Millikin.    London:  A. 

Maxwell  and  Son.     1844. 
Jj)cal  Courts  not  the  Remedy  for  the  Defects  of  the  Law; 

with  Suggestions  of  a   Plan  of  Legal  JReform.     By  B. 

Boothby,  Esq.,  Barrister  at  Law.     London  :  Saunders  and 

Benning;  Ridgway.     1844. 

The  present  government  have,  in  the  phrase  of  Lord  Brougham, 
"  mercifully  stept  in  to  save'*  the  Criminal  Law  Commis- 
sioners from  the  doom  which  awaited  them  at  the  niggard 
hands  of  their  former  supporters ;  and  Sir  James  Graham, 
with  a  liberality  that  does  him  honour,  has  directed  them  to 
complete  the  great  work  on  which  they  have  been  so  long 
engaged^  by  preparing  a  report  on  the  subject  of  criminal  pro- 
cedure. 

With  the  view  of  obtaining  the  best  information  respecting 
the  subject-matter  of  their  labours,  the  Commissioners  have 
drawn  up  certain  queries^,  which  they  have  circulated  largely 
among  the  clerks  of  assize,  the  clerks  of  the  peace,  coroners, 
and  such  members  of  the  profession  as  they  deemed  capable 
of  assisting  them  in  their  important  undertaking.  Whether 
these  last  named  gentlemen  will  prove  that  they  possess  the 
will,  as  they  undoubtedly  have  the  power,  to  furnish  valuable 

*  This  circular  was  printed  in  our  last  n amber,  p.  240«  to  which  the  reader  is  re« 
ferred. 
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suggestions  for  the  amendment  of  the  law,  remains  yet  to  be 
seen;  we  ourselves  entertain  serious  doubts  on  the  subject^ 
and  indeed  we  thmk  that  the  request  of  i^e  Commissioners 
can  scarcely  be  considered  reasonable  or  just.  The  mem- 
bers of  the  bar  are  engaged  in  a  profession  requiring  intense 
study  and  almost  incessant  toil.  Their  time  is  to  them  of  the 
utmost  value;  their  expenses  are  unavoidably  large ;  and  too 
many  of  that  body  have  little  beyond  the  produce  of  their  own 
industry  to  depend  upon.  Is  it,  then,  fair  to  ask  such  men, 
either  to  neglect  their  business,  or  to  trespass  on  their  few 
.hours  of  leisure,  in  order  gratuitously  and  privately  to  answer 
questions  involving  the  most  intricate  points  of  practice,  and, 
consequently  requiring  much  laborious  investigation,  when 
they  know  full  well  that  other  parties,  who  are  amply  remu- 
nerated for  the  task  thus  attempted  to  be  performed  by  proxy, 
will  gain  all  the  credit  of  the  amendments  proposed,  whoever 
may  suggest  them  ?  We  certainly  do  not  consider  this  fair, 
and  we  candidly  confess,  that,  had  it  not  been  for  the  existence 
of  this  Magazine,  the  queries  of  the  Commissioners,  which  we 
now,  in  part,  propose  to  discuss,  would,  by  us  at  least,  have 
remained  unanswered. 

The  first  two  questions,  which,  for  the  sake  of  convenience, 
we  have  taken  together,  relate  to  the  present  mode  of  insti- 
tuting inquiries  on  criminal  charges ;  and  we  venture  to  com- 
mence our  observations  on  this  head,  by  offering  a  suggestion^ 
that  will  perhaps  startle  some  of  our  readers.  We  would 
abolish  grand  juries ;  not  only  because  we  consider  them  to  be 
utterly  useless,  but  because  we  conceive  that  in  many  cases 
they  defeat  the  ends  of  justice ;  in  many  they  are  instruments 
of  oppression,  and  in  all  they  create  a  large  expense,  and  are 
productive  of  much  inconvenience.^ 

According  to  the  existing  practice,  prosecutions  by  indict- 
ment^ may  commence,  either  by  bringing  against  the  defendant 

'  We  heartily  recommend  to  our  readers  Mr.  Flumphreys'  pamphlet  on  the  In« 
utility  of  Grand  Juries.  It  is  written  with  calmiiess  and  candour,  and  is  the  work 
of.  a  practical  man  thoroughly  acquainted  with  the  subject  on  which  he  writes, 

'  Criminal  proceedings  may  also,  in  some  instances,  begin  by  a  coroner's  inquest, 
by  the  presentment  of  a  grand  jury,  or  a  court  leet,  or  by  an  information  filed  by  the 
Attorney  General,  or  granted  at  the  instance  of  a  private  relator.  All  these  subjects 
are  of  great  interest,  but  our  limits  preclude  us  from  discussing  them  in  the  present 
article. 
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a  public  accusation  before  a  magistrate^  or  a  private  accusation 
before  the  grand  jury.  Let  us  imagine  that  the  first  course  is 
adopted.  Complaint  having  been  made  to  a  magistrate^  and 
the  accused  having  been  summoned  or  apprehended^  the  pro- 
seciitor  and  his  witnesses  are  called  upon,  in  a  public  court, 
and  in  the  presence  of  the  defendant,  to  state  on  oath  the  cir- 
cmnstances  on  which  the  charge  is  founded.  The  accused,  or 
bislegal  ad  viser,has  then  an  opportunity  of  cross-examining  the 
witnesses,  of  calling  others  to  contradict  them,  and  of  making 
any  statement,  with  the  view  of  explaining,  justifying,  or  dis- 
proving the  charge.  If  the  facts  be  intricate,  if  important  wit-- 
uesses  be  absent,  or  if  time  be  required  for  a  more  careful  scru" 
tiny,  the  inquiry  may  be  postponed  to  some  future  day,  till,  at 
length,  the  case  having  been  fully  and  openly  heard  on  both 
sides,  and  the  testimony  having  been  reduced  into  writing,  the 
magistrate  decides  whether  or  not  the  circumstances  are  suffi- 
ciently suspicious  to  warrant  their  submission  to  a  jury.  If 
this  decision  be  in  the  negative,  the  accused  is  discharged  ;  if 
in  the  affirmative,  he  is  committed  or  bailed. 

Such  being  the  nature  of  the  preliminary  investigation  before 
a  magistrate,  it  would  seem  that,  for  the  purposes  of  justice,  no 
further  inquiry  would  be  requisite  previous  to  the  trial.  But 
this  is  not  the  law ;  before  the  case  can  be  presented  for  the 
consideration  of  the  jury,  the  prosecutor  and  his  witnesses,  who 
may  either  be  the  parties  previously  examined,  or  different  per- 
sons, must  go  one  by  one,  before  a  secret  tribunal,  composed  of 
twenty  three  gentlemen  unacquainted  with  the  law,  and  repeat 
the  substance  of  their  accusation  in  the  absence  of  the  accused. 
No  means  are  provided  for  testing  the  accuracy  of  their 
statements;  the  depositions  taken  before  the  committing  magis- 
trate, excepting  at  the  Old  Bailey,  are  not  before  them,  neither, 
with  a  similar  exception,  is  any  person  present  beyond  the  grand 
jurors  themselves,  to  marshal  the  evidence,  or  in  any  way  to 
conduct  the  proceedings.  If,  after  this  inquiry,  twelve  out  of  the 
twenty  three  jurors  consider  that  a  prim&  facie  case  of  guilt  is 
established,  a  true  bill  is  found,  and  the  indictment  is  tried;  if 
alike  number  entertain  a  contrary  opinion,  the  bill  is  rejected, 
and  the  prosecutor  must  then  either  abandon  the  charge,  or  try 
his  fortune  before  another  grand  jury  on  some  future  occasion. 

Now,  if  we  contrast  the  different  modes  in  which  these  two 

r2 
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examin^tipns,are  conducted,  is  it  not  envious  thjit,  eyc^n,  ^vippojg^ 
ing  no  collusive  praptices  tp  exist,  and  assuming  tbe  committinig 
magistrate  to  have  no  pioi;e  legal  experience  than,  th^  me|ml,>ers 
of.tbe.grand  jury,  his  decision  is  n^ope  lik^^ly  tp,;be.  poi[r|^pt 
than  theirs ;  that  yvhere  they  ^gree  with  him  th^y  Aq,^^^  ^prijp; 
bpj-ate  him,  whpjr^  they  differ  from  him,  they  are  prpba^jf 
wrong?  thus,  they,can.seidQm  do  good,  and  vfxdy.  often  jd? ,?yiV 
But,  if  this  be  the  case,  when  the  coiqmitting  magistrate, is  a 
mere  justice  of  the  peace,  with  how  mjuch  gre^^^r  forqe  ^oes 
the  argument  apply^  when,  as  jn.JLondpni,..  JLiivej^ppol/^pd 
Ma^phester,  he, is  a  profesaionaJLjjwjn^e^  acqij^^^^ 
rules^  of,  evidence,  and  admirably,  fittpfi,  froip  loifg  /?fcp^p^^^^ 
to  unravel,  the  tangled  threap  of  huiwi^  teistifiiq^.^,  ,  .  ,, ,,. 
Besides,  jt  is  idle  tp  suppose  tha^, frauds  are. ppti4aily.|pr8W- 
tised  on  the  grand  jury.  .At  the  preliminary  inquii:yjf>efpreitl^e 
magistrate,  the.  defendant  has  an  opportunity,  qf  fis<^i;t^ifj^ 
who  are, the  vyitnesses  that  deppse  against .hipp^^njd,^ha4jji^fi}e 
nature  of  their,  pvidenciev  .  If  ^hep,  fie  be  admit^94'^^.'!^^<»  Vihft* 
is  to  prevent  kintp  if  he  be  committed  ^o  custody,  yvhati^jtppfg- 
vent  his  friends  from  tampering  with  the  witnesses  ?  It  would 
be  useless,  oi*  at  least  highly. dq,i)gerou^,,tp  attempttpjia^so,  if 
they  were  (Htly-  to  be  examined  at  the  trial ;  because,  on  tbit 
occasion,  the  evidence  being  given  in  a  public  court  would  be 
publicly  known,  and  the  Repositions  beii^g  retu^n^d  iq  ihs^t 
court,  any  material  variance  in  the  testimony  woiild  be  im- 
mediately detected,  and  would  render  the  vritnesses  liabk  to 
an  indictment  for  pei^ury.  But  the  case  is  far  different Ijefore 
the  grand  jury.  .There,  the  jurors  l^iiigswQrjjtpsecr^lPjy,,)ind 
each  witness  being  examined  alone,  who  is  to ^ discover. aniy 
falsehood  that  one  or  more  of  them  may  be  bribed  to  Utfer  ? 
yet,  if  any  unexplained  inconsistency  appear  in  the  narmtive, 
the  grand  jury  can  scarcely  fail  tp  doubt  its  trutb^i  and  .the 
consequence  is  that  the  bill  is  ignored.  The  prosecutor  <  has 
no  means  of  avoiding  this  result.  He  knPws  that  some  6f  his 
,  witnesses  have  betrayed  him,  perhaps  he  has  reason  to  suspjept 
the  individual  who  has. done  so,  but  he. has  no  reni^y/.  ^An 
indictment  for  perjury  must  specify  the  words  spoken v  aAd 
how  can  he  discover  wliat  those  words  were?  The  law  fndeed 
may  say  that  a  false  witness  before  a  grand  jury  is  subject  Jto 
prosecution,  but  the  law  does  not  add  how  a  conviction  can 
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Be  dbtairied  ;  arid  we  believe  that,  With  one  solitary  exception, 
rk)  trace  can  be  discovered  of  sucli  a  proceeding.^ 

'  Agaihi  rf  the  wiftiesses  are  of  suich  a  character  ias  to  pt*e- 
cliidfe  the  hope  of  their  being  successfully  subdnied,  the  ac* 
cdsed  in&y  still' escape,  provided  he  cdn  only  bribe,  and  this 
feilb' difficult  i^attef,  some  person  to  go  to  the  prosecutor,  and 
pretend  that  hfe'is  a6'(!iuainted  with  fafets  doitbboi^tiye  of  the 
ctfdrgSe.  Th^'sef^cts' being  narrated  wHh  the  semblance  df 
zeal,  the  confidence  of  the  prdsecutbr  i^  gained  ;  the  defend- 
ahl's  friend,  \Wh  the  Witnesses  previously  examined,  is  sent 
Before  the  grand  jtiry,'  and  there,  by  an  artfblstatement,  throws 
such  d6trt}t'T)h  'the  tnatter  that  no  bill  is  fotind.  It  is  true 
that  both  these"  last-mentioned  abuses  might  be  partially 
aycilfl^d,eith^t*by  ttiakirtg'the  ^rand  jury  perforin  thfeif  functions, 
as' iA' former  days  iliey  frequently  did,  in  an  open  cdtirt,*  or  by 
dk^<?tin|^  that  the  attorney  for  the  bhown  should  in  all  cases 
attend  them  with  the  depbsiticms,  and  conduct  the  examink-* 
'tibti  ot  tne  witnesses,^  and  by  distinctly  empowering  him,  as 
jtl&o  the  gVknd  jurors  themselves,  to  repeat  the  evidetice  of 

^:  .I'MrJCiriity  in'hk'  ht  VdU  of  Ortita;'LftW/ j^:  332;  stdtes  tHikt  perjury  Move  the 

'glidiid.]jury'J9.iiin4iGtable,  and  refers  1o  lusTodqiDe  of  PrecfKlcAtSi  Mrhicb  co/iU|as 

^Otlui^.outhp  subject.    See  th^  observations  of  Lord  EJleoboroQgh  in  Watson's 

case,  32  Static  Trials,  107  ;  and  see  R.  v.^arshi  6  A*  3c  E.  237 ;  R.  v.  Coolce,  8 

■Cr.  &  PI  584^,  It'Vin.  Abr.  fev.  B.  a. '5  -4  Bl.  Com.  ^6.    The  case'noticed  la 

ttM  tvii  is'feiiGiiitkined  by  Mr.  Chiilfttiao  in  bift  tuHbio  this  lakt  pas$agft;,he  says 

.jlJiat^jBityoik,  a  ,gfftnd  juror,  heftripg  a  yi^qei^  swear  ia  court  cotxtrai^  tothe.evi- 

4eQ9e  ,'w^icb  he^l^ad  gijven  before  the  gran^  jury,  told  the  judgei  "an(ji  the  witness 

was  committed  for  perjury,  to  be  tried  upon  the  testimony  of  the  gentlemen  of  tbe 

l^atid^jui'y.''  '  W^at  became  of  Ae  case  does  not  appear,  knd  it^tdd  ititlta  ^«t  the 

^f^ntj  tfojopWined  of  ^aa  muered  in  couit,  atid<  not  before  the  grftnd  jtry* 

J  *,  ,The,\a^,  ija^^nce  pf  this  was  in  JU>rd  Shaftesbury's  case,  the  biiU  gg^inst  whom 

was  thrown  out  by  the  grand  jury  in  the  year  1681.    There,  Pemberton  and  r<lorth 

^  U.  ys.' declared,  that  it  was  (lie  constant  prkctice  tor  the  grancijuiyW  examine  wit- 

■ ' Wsse*'16:  optti  tdiirt;  UtHfe  cbutfsef  for  thte  |»^€Ctttkm  debi^ed-it, U  SlatfeTo.  771*- 

.■'jiS.UjV,  •...-;^;    .V  T         .        '  '"     .-        .'•:-■=..• 

^  ,|*j;^bW,^P,Wse  Jfas/at^qpied  iq  J660„in  the  casQ  of,,th^  Regiqides,  5  State  Tri. 

972;  in  1681,  in  Colledg|B's  case  and  in  Filzharris's~case,  $  id.  723,  724;  and  in 
'  ltd4J  upon  the  indictment  of'  Bfardy,  5-  id.  ^2,  n.  *. '  In'  ll66;  When  Crossfield 
i^as  ch^^ge4>'with  high  iriasdtif,  tb^  ^rand-jury  rafuied'toalldw'tSudMUeltor  for) the 
!  .Sf  fipa?Mryy^o,aUend  the  /Qxaminatipn,  8  id-  7^3^  n* ;  ?k9d  i»depd jip$njr,  ^io^s  obj^c- 
:  .t^ipps  ,tp  ^h^S  piBf tice  may  be  successfully ,  Mr^e().    ^ee  observations  of  Sir  John 

Hawles.  in  8  id.  723,  724.  At  the  Old  Bailey  a  clerk  now  attends  the  grand  jury 
*  wl!th  ib^  depb&itlotid;  bttt  it^eeras  thkt  this  atfeiid^nce  is  optioha!  Od  their  pat(. 
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any  witness  whom  it  might  become  necessary  to  indtet  for 
perjury;  still  the  inutility  of  the  inquiry  must  remain  as 
before,  and  when  we  find^  as  we  presently  sh^U  do,  that  this 
useless  machinery  is  productive  alike,  of  a  large  expense,  to 
the  country,  and  of  serious  inconvenience  to  witnesses,  are  we 
not  justified  in  advocating  its  immediate  abolition  ? 

Next,  let  us  suppose  that  the  prosecutor  in  the  first  ia* 
stance  goes  before  the  grand  jury.  In  this  case,  the  earliest 
intimation  of  the  chaiige  which  the  accused  receives  is,  that  a 
bill  is  found  against  him.  The  particulars  are  kept  secret; 
who  his  accusers  are,  or  what  they  have  testified  against  him, 
he  has  no  means  of  discovering ;  indeed  he  cannot,  except 
io  some  cases  of  high  treason,  so  much  as  demand  a  copy  of 
their  names,  nor,  in  cases  of  felony,  is  he  entitled  even  to  a 
copy  of  the  indictment.^  The  law  which  now,  in  fairoess, 
enables  htm,  immediately  after  the  investigation  has  closed 
before  the  magistrate,  to  obtain  a  copy  of  the  depositions  at  a 
small  cost,  and,  at  the  trial,  to  inspect  these  depositions  with-^ 
out  any  cost  at  all,^  refuses  any  such  indulgence  in  the  case 
of  a  bill  being  found  without  a  previous  examination.  That 
which  the  legislature  admits  to  be  just  in  the  one  case,  it 
wholly  disregards  in  the  other ;  and  thus,  while  a  man^  who 
has  been  publicly  accused  before  a  magistrate,  has  the  amplest 
means  of  shewing  the  character  and  motives  of  the  witnesses, 
and  of  confuting  the  charge  against  him ;  a  party,  secretly 
attacked  before  the  grand  jury,  is  placed  on  his  trial  under 
circumstances  of  cruel  disadvantage,  and  must  rely  on  chance 
rather  than  the  purity  of  his  conduct  to  establish  his  in- 
nocence. But  this  is  not  all.  A  prosecutor  who  prefers  a 
bill  before  the  grand  jury  is  not  compelled  to  proceed  to  trial 
ID  the  event  of  its  being  found,  neither  are  his  witnesses  bound 
over  to  appear  and  testify  in  court.'  A  door  is  consequently 
opened  to  the  most  disgraceful  practices:  a  bill  found  by 

»  Ch.  Cri«.  Law,  322;  7  Ann.  c.  21,  s.  11 ;  R.  v.  Holland,  4  T.  ».  098, 894, 

•  6  &  7  Will.  4,  c.  114,  S8.  3, 4. 

*  The  act  of  4  &  5  Will.  4,  c.  86,  s.  13,  provides  a  partial  remedy  for  this  evil 
BO  far  as  regards  indictments  found  at  the  Central  Criminal  Court,  but  the  clause 
bemg  clumsily  drawn  is  daily  evaded.  See  Observations  on  Grand  Juries  by  Mt. 
Humphreys,  p.  14. 


Defects  of  Criminal  Procedure.  247 

perjury  beeomeB  the  instrument  of  extortion  to  the  innoceat 
but  timid  man  i  a  bill  found  by  true  testimony  is.  employed 
with  still  greater  power  to  wring  money  from  the  guilty. 

Paesing  now  to  the  question  of  expense,  we  trust  that  we 
shall  be  able,  without  entering  into  much  detail^  to  demon-* 
strate  that  by  the  abolition  of  grand  juries  the  oountry  would 
be  saved  a  very  large  sum,  which  might  be  advantageously 
employed  in  practical  improvements.     Prosecutors  and  their 
witnesses  are  now  summoned  to  attend  the  assizes  and  sessions 
on  the  opening  day,  and,  according  as  the  calendar  is  heavy 
or  light,  they  are  enabled  to  go  before  the  grand  jury  on  the 
first,  second,  third,  or  fourth  day  of  the  proceedings,  and 
must  then,  in  the  event  of  a  bill  being  found,  wait  till  the 
case  is  called  on  in  court.    The  effect  of  this  two-fold  examl" 
nation  is,  that  if  many  prisoners  are  to  be  tried,  the  majority 
of  the  Witnesses  must  inevitably  be  detained  for  several  days^ 
and  even  at  the  sessions,  where  the  business  is  compamtively 
light,  an  interval  of  three  or  four  days  will  constantly  dapse 
between  the  private  examination  of  a  witness  before  the  grand 
jury  and  his  public  examination  in  court.    As  an  example  of 
the  working  of  this  system,  let  us  take  the  assizes  at  York.  The 
time  usually  fixed  by  the  judges  for  clearing  the  gaol  is  a  fort« 
night,  and  this  is  seldom  found  more  than  barely  sufficient* 
The  grand  jury  are  in  general  dischai^ed  on  the  third  <Mr 
fourth  day.    The  indictments  found  may  amount  to  one 
hundred  and  thirty,  and,  allowiug  five  witnesses  in  e^ch  c&8e> 
the  number  <^  peracms  for  whose  loss  of  time  the  county  is 
called  upon  to  pay  are  above  six  hundred.    The  poorest  of 
these  witnesses  are  allowed  seven  shillings  and  sixpence  pei^ 
day;  gentlemen,  chiefs-constables,  and  professional  men  i 
guinea,  and  surgeons  two  guineas.    The  costs  at  each  assize 
for  conducting  prosecutions  is  about  6000Z.,  each  ease  aver^ 
aging  45Z,    Now,  if  out  of  this  sum  we  allow  16/.  to  cover 
the  fees  of  the  court,  the  counsel,  and  the  solicitors,  and  in 
making  &is  allowance  we  probably  much  overstate  the  real 
iimount/  and  if  we  further  deduct  two  pounds  a-piece  for  the 

'  I^i  the  CeQtral  Crimmal  Court  one  counsel  and  brief  only  are  allowed  on  eack 
proMCtttioDy  unless  under  a  special  order  of  the  court;  and  the  ordinary  fees  allowe4 
for  couniil  are  from  one  to  two  guineas,  unless  under  a  special  order,  when  the  fee 
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of  20i^'O»«(V}pry  pr<»6ectttibfi'  for  iher^  lotd  cf>>1iiA6<.^  (iF^b^ 
wb  climate  the  witneoses,  one  «ritk<  anolber;  ^Kiteft  flfatUingft^ 
hend  pof^iittyy^weiflnd  that  on  )eUi'aveiag0  thc^'ato^lretiiiiiilM 
aboot  ^ight'4ayp^  and  this  oabnitatiotiid  t^rcA»alb|yiikot*tteity 
inaccarate,  though  the  data  on  which  it  is  founded  ate>d04i 
certem  ^exibsaL  gvatuitously*  asstinied*  Now/by  the  <  ttbtdiftion 
of  graiid  juries^  4>y  trsring  thOipriBdner^'Itt  the  lorikiritof  itileii: 
comiaitttients^  and  by  pablishmp  Btfecesi^vi^  iMts^  aO'iitV'cliil 
joftosesji tried  at  'Wedtmjndter  or  in.  IxHidoii/of'siiobJdaiffiet- 
fmcnita^astmU  probably  be  .takmeact^'day^:^i4nie0$iis:>i«^^ 
seldom. ;  be  JoepifiFom!  their  homes  abotd  thiee>  day^tmiifl 
.fri^pientfyinoti  morel,  than 'One.  t'  Fbotn  ^tebtofift^eii'  pbuiids 
<wduld  .fae  .s»ved  iupon  each  indi^tifaenty  dadch^iaiftjaggn^aJle 
^Q,y%w% of  aboiit 30002^. on  ihe tivoaiifiizesfiBLt  Yoddiddaeyni;!!' 
*  Attbe  Centnal  Oiiinnial  Gouit  tbe^alloM^ancfe  Cbv  l^ijof 
tioieia-miichjkssi^'ffrobaUy'  not  exceeding' On  tan'avdnigeibdf 
«t  .crown  a.  day/ for  eaoh  witnpss^^  but  as  ibeite'<u^ twelve  »i^ 
sion&iir  enrer^t  ycar^  and.  on  ^achioocasion  abov^  tlvelre  iMiiidiaed 
jirttnesseSiaUenS^  this  sai^ng  here •  also >wouldi>bet very) igr^; 

ppfiy  Im  fy^gjuio^^  wi<ib  s(CQP^uUai^n/e«  of,t^0,gw>*a9,  [  yTh^alkMi^^'lp  the 
attorney  for  prep^iring;  brief  ;ind  for  altendauce  is  one  guinea,  and  no.fee^.are 
allowed  tor  counsel  arid  brief  in  cases  where  ihe  prisoner  has  cbntessed."  See  regv- 
•lsiti(ms'>ul^b«d  9th  Match  ia4t,rd-JUriif»80.  On  Hk^  Ndrthieirn  ^(!)httiit^al^^iiift^ 
>i<b«ndiitttpwitj|ic9iafl)a4e<-.  .'.i!;  i-  fi  ■'/ "  •)!•  isji  "  : -i.- v- .t  .^'j^uA 
.  * .  8|n(;^  t1\e  f iitfpduc|Liop,  of  t^ilways,  wi^oe^sesaie  now.coiBjL^in^y  sfn^)^F9^  fS^r 
attending  the^^rand  jury,  aiyl  It^rought  back  to  the  assize  tqwp  to  appeajr  at  the  trii^. 
The  Slips' ^xpend^d  iti  (his  manner  we  have  not  included  in  tlie 'above  esliiriafe  of 
tritvelliiigieQipetti^,  (^iriderrnjg^  th^ih  tk^'cdmin^  niof&  piro|)^i]/ut)ti^lK6hM4f 
9xpiSjR4es,()K:p|9^ofiMai))y,lq^9rt^«.  ..:"■•-  •  <,  •  '-■"■  i«  1/  i-^jt-vj/n 
,  '  ^y  the  i^^ulftli^nsfwhich  came,  into  operation  a|  theCeniri^  Ci|mJ9fil  i^^pwt 
on  the  5th  oflast  March,  witnesses  are  ailowed  three  shillings  and  sixpence  a  day  in 
bfdinary  easeijkild'if  th^f  Iiv6  b^ohd  iiVe  miles  froth  the  court  on^  thtlling  khi  kiic- 
pence  per  night  in  addition.  Medical  men  are  allowed  one  guinea' ^'tla^V^^ 
vyitq^s^  who^rece'^ye.wa^^;  Of]  s^tlarm'TeqtUe  ooly  ove  AWlKpg.ii  ^JollXaandtttlidren 
undef  fourteen  half  the. abojve sums.    See 8  Jurist. p.  80.  .[,    },      ^.^       . 

Mr.  Boothby  suggests,  with  much  reason,  that  **  it  would  be  a  ysefpl  return  to 
^rt  'orB^^of  th^'Ildnye  of 'Ciotoiiidris,  which  siiould  exhibit  the  niim^iey  of  *pl(feterf- 
iknof  M  thc't*ial'.B]miintef  dobtsb  dch,  alk»VQd  Uythe  ji^sidtiullttlbciitiilcs 
fpr  il^«»\a*^.yf?^5.,4'?*iPgV?**»»»S.V»l»atpwt  »f  i\t^  ,IqU1  ^ii)fuBtfA;^ai4>,^^ft;(i^ 
made  up  of  charges  for  the  aUendance  of  prosecutors,  attorneys,  and  witnesses/' 
p.  19.  Such  a  return  would  well  illustrate  the  evil  of  the  grand  jury  system,  and 
would  moreover  point  out  the  remarkable  and  pernicious  variation  in  tj^e  scal^  of 
costs  as  allowed  to  witnesses  for  loss  of  time  in  £(iJ7er4nt  ^arts  of  the  country. 


m^i.  by  IxKOiiiajis  Q9iy»fmdit\^  iA(tikj$d<^«i}t  jmppofiiii(ki''ihM 

iiuiBlKt^U&^iisYby /ni)/imedim((tb».r>^^^ 

litllowiinee  jiijnlEid^itO'fyttoessesifot' tiofir/clttbnds^Btic^ii^iB^rit^'jL 
--tattiiiiuioberi<j>f,aatefi^.tvhQlIy>'iaad^nfito  lii&  jai  lienmlnefaticn 

Ifaiwi]^&^  asBlrliif  1^(jthis;^fi(iAfld/i:faferp0ro€iiarl}'iiiinDJranocbIfl^ 
^hiohf  tbcyrial'e)fiiib)eotedlof  .stoaidiiEgf  iabcialrdnicold^^asftqgei^, 
dl(B§b3g^i»iut^iatidiiCjx>wd0diiii^  noqib^jfirvppEtieAhthvt 

manytfibtolAf^jsictificeitfacic  /fmhlicitdullji  )tdl  tbeiir>  {ini^|iffce/iii^  ^ 
Iterest^  aiwi  sbovUil  >  miowS  ^cmmes) td  t vcnucib)  uteptmished;  itefther 
Ifbdat^^obmi  tilo  i  tA&i  i  .&9ii9ii0e^«  vex«Jtf<sdpaipd'^tN)uUerf  mdiiehi  ili 
-dsB  iake8tigaii<3n6it)iu«ib  J3ntai)>stpdn/«lUeBi*?  w  ilAi^) areiivef xidt 
ir%hi;iiii[  aadeviiliigr  tttat  dl2  as'jabkfe )  ifaaiad^^ 
;lfigisl|it^m/tj9Lldiri)ini8li)ab:miiGb  IKSi  p<assibb  i1ie)alin0yaoDe^to 

which  witnesses  are  exposed  ? 

^  '  Bewdfeafj  aV  Mr.  B<^otbby  has  yt^ptdpM^  dBsiit^fexf,^*  thfe 

pubHc  ifcj[{b'nyeiii6nci6'"oF  lari^e  tibdi'es'of  i\ie, ipblice  feeiba:  Icept 
d^bWitftW' W>€^r/,4w^^^^  loqgjs^,  tii»e  lis  seripMdyyf^l*  iW 

large  towns  ;"^  and  the  extent  of  this  evii'maybeplBii^liy 

mitAH&d;  bj^  teferrihgtb  ^  rettifrri  tetfely  pri^f^^hfea^t&'thd^^Privy 
'jCQunipil  ty  th(^  Ctiief-Commiss^op^^  ^i>  ]S)[i^n^)i^gst.er, 

,fysm  .wKichjtftppefiv^  that,.ip,the.twp  jiear&flf.  ISiOiStfi^t.l&li, 

sixty-four  Manchester  police-oflSceFB  wfet«  ttetaidcd'ftt the  Liwi^ 

^MkSferzei  fbr  a'no  less  peri6(!' than' three  htitid'red:  aiid^'W 

^ea.chtiifS^cptJ:  ,  ...  t.. .-:.. .?,  .•.,..  •.:■.!/  ...■..)■'[..■,,;  j.i.  r.  -j'li^.i-ui 
•  '  The  "oniy  argundemts  whichy  we  believe,  can  be  tifged' in 
favour  of  the  g^nd  jury  system;,  kre^^'first,  thai  lt'h9^  Ijpeh 

.(g9jiWi§Jijq4.?9r,i»aTiy.yQTO;  apid^  secop4lyi..thai.itis.,,pppJ^W 
>wiih  iIie.;COttiitfy:  g/totlemen.  >  Both  <  these,  arguments  ^deserve 
'c6nsidemti(m*J 'tiot  indeed  because  they  ar^fouVided  oh'rea^dti^, 
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but  because  they  address  themselves  to  what  is  far  more  power- 
ful than  reason^  namely^  to  the  prejudices,  the  sympathies,  and 
the  feelings  of  mankind.  There  is  an  instinctive  tendency  in 
the  minds  of  most  men  to  admire  and  reverence  the  wisdom 
of  bygone  ages,  and  to  cling  with  affection  to  tiibse  institu- 
tions which  have  stood  the  test  of  centuries.  Such  feelings 
are  natural,  nay,  laudable,  but  they  may  be  indulged  too  far. 
There  is  no  doubt  that  in  the  days  of  the  Tudors  and  the 
Stuarts  the  grand  jury  was  the  bulwark  of  English  liberty. 
In  those  unscrupulous  times,  *the  judges  being  removable  at 
the  pleasure  of  the  crown,  and  petit  juries  being  subjected  to 
imprisonment  and  fine  if  they  dared  to  find  a  verdict  c<mtrary 
to  the  direction  of  a  dependent  and  sycophantic  bench,^  a 
party  who  had  become  obnoxious  to  the  reigning  power  could 
only  hope  for  security  through  the  medium  of  the  grand 
jury  ;2  but,  at  the  present  day,  when  the  judges  are  actuated 
by  no  personal  fears  or  hopes,  when  petit  jurors  are  at  least 
as  independent  as  the  members  of  the  grand  inquest,  and 
when  an  enlightened  press  promulgates,  and,  by  promuU 
gating,  controls,  the  proceedings  of  courts  of  justice,  it  is  idle 
to  suppose  that  the  intervention  of  a  grand  jury  is  any  longer 
necessary  to  protect  the  defendant  from  oppression  and  injus- 
tice. 

Then,  as  to  the  popularity  of  the  system,  it  may  be  very 
true  that  some,  perhaps  many,  country  gentlemen  feel  a 
certain  satisfaction  at  being  summoned  on  the  grand  jury. 
They  regard  it  as  a  distinction,  as  a  compliment,  as  a  some- 
thing that  places  them  in  a  position  somewhat  superior  to 
their  neighbours;  but  surely  we  are  justified  in  reminding 
them,  that  the  inquest  to  which  they  belong  was  not  ap- 
pointed for  their  sakes,  but  for  the  public  benefit ;  and  as  it 
has  ceased  to  be  beneficial  to  the  public,  it  ought  no  longer  to 
be  retained,  though  its  retention  may  accidentally  gratify  their 
idle  vanity. 

It  will  be  in  vain  to  urge  that  the  institution  of  the  grand 
jury  is  inseparably  connected  with  that  of  the  common  jury, 
and  that  one  cannot  be  touched  without  imminent  peril  to  the 

1  See  1  Hallam,  Const.  Hist.  316 ;  5  Hume,  Hist.  403,  ed.  1826. 
>See2  Hallam,  Const.  Hist.  606--608;  Lord  Shafiosbmy's  caie,  8  StatTri. 
769-842. 
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other.  Men  will  not  now  be  deceived  by  mere  similarity  of 
names,  but  will  bear  in  mind  that  the  functions  of  grand  juries 
are  to  aecuscy  those  of  petit  juries  to  try  offenders,  and  that 
these  duties  are  utterly  distinct.  Trial  by  jury  is  the  law  of 
Scotland  as  well  as  of  England,  yet  no  grand  inquest  is  sum- 
moned to  the  north  of  the  Tweed,^  excepting  only  on  those 
rare  occasions  when  criminals  are  charged  with  high  treason  f 
yet  who  complains  in  that  country  of  injustice  or  partiality? 
In  France  too,  where  trial  by  jury  prevails,  there  is  no  insti- 
tution analogous  to  that  of  the  grand  jury.  During  the  fervour 
of  the  revdution,  there  was  a  temporary  partial  imitation  of 
that  tribunal,  under  the  name  of  a  jury  of  accusation ;  but  the 
experiment  meeting  with  very  indifferent  success  was  soon 
abandoned.^  Indeed  England  and  Ireland  are,  we  believe, 
the  only  countriesi  in  the  known  world  in  which  it  is  thought 
advisable  to  adopt  this  cumbrous  machinery. 

The  next  alteration  that  we  suggest  should  be  made,  is  to 
establish  in  every  county,  and,  where  counties  are  divided  for 
parliamentary  election  purposes,  in  each  division  of  such  coun- 
ties, and  also  in  every  town  and  parish  the  population  of  which 
exceeds  forty  thousand,^   police  courts  analogous  to  those 

1  Edgar's  case,  33  Stot,  Tri.  165 ;  M'Kinley's  case,  id.  282, 
'  The  English  law  and  fonn  of  procedure  in  cases  of  high  treason  was  introduced 
into  Scotland  by  statute  at  the  date  of  the  union ;  see  1  Hume  on  Crimes,  529* 

*  S  Law  Mag.  293,  306. 

*  By  the  last  census  it  appears  that  besides  London,  Liverpool,  Manchester,  and 
Birmittghani,  there  are  seventeen  such  towns  and  parishes  in  England :— viz. 

Bradford,  parish  and  township.  West  York 105,257 

Bristol  with  Barton  Regis,  Gloucester  122,296 

Brighton,  Sussex 46,661 

Halifax,  parish  and  township,  West  Yotk 130,743 

Kingston-upon-HulI,  East  York 41 ,629 

Leeds,  West  York 152,054 

Leioester,  Leicester «..•• 48,167 

Newcastle,  Northumberland • •  • «,  49|860 

Norinch,  Norfolk    62,344' 

Nottingham,  Notts 53,091 

OMham,  Lancaster , 42,596 

Plymotttfa  and  Deyonpoit,  Devon 80,059 

Portsmouth,  Hants...  •  •  .^ • ., 53,032 

Preston,  Lancashire    • 50,131 

Rochdale,  ditto   ^7,889 

Sheffield,  West  Yotk 68«lBe 

Stoke-upon-Trent,  Sufford 46^42 
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whicn  already  exist  ih  London,'  Liverpool,  i^nd'  Msihc&e^tef. 
The  total  p  umber  of  police  magistrates  in  tlie  country  wbulfl 
thus  'be  one  hundred  and  Iwerity-two V  vii.  seventy-fbut  fbir 
the  counties,^  twenty-tliree^  as  at  present,*  foi*  the  meti^oJ36Tj<ati 
districts,  three  for  Liverpool,  a  like  number  for  Manche^t^f^ 
two  for  Birtiiipgham,^  and  seventeen  for  th6  othei*  Targe  foWris  J 
and,  taking  the  population  at  nearly  sixteen  milliotis,^  tb'ei'e 
would  be  one  magistrate  to  about  every  hundred  and ''thirty 
thousand  inhabitants^^  'l*heir  salaried  should  vary  friiin  S60?. 
to  lOQOL  a  year,  according  to  the  araoiiiit  of  biisineae.^ '  ^e 
officers  thus  appointed  should,  like  the  metropolitan  liirigfe- 
Iratefe,  be  baitisters  or  special  pleaders  6f  ft  certaiti'  siantdJri^. 
and  should  also,  lik^  them,  hfeivei  no  power  t6  ict  as  juslitie^ 
of  th^  peace  at  the- general  ot  qiiarter  sessions,  or  iii  Vlity 
matter  out  of  sessions,  exdeptii'ig  for  the  presdfyatioh  of  Ihe 
peace?,  the  prevention  of  crime,  the  detedtion  iand  ■c6mrDift8il  6f 
offenders,''  the  putting  landlords  in  pofes6ssiDii  df  debited 
premises,^  the  entertaining  appeals  fibra  pl'oceeaings  at  <3ourts 
Leet  concerning  weights  and  m^asures,^  and  such  other  jft^t- 
poses  as  aife  mentioned  in  the  Metropolitad  Pdlid'e^ 'Atfe.^ 
Every  county  police  magistriate  should  reside'  inr'thi^  hibst 
populous  town  of  his  district,  unless  a  sefiarate  nragislri'li^  bfe 
appointed  for  that  place,'  in  which  case  lie  should  h'old''1ris 
Court  in  the  next  fef-^est'towil.''  If'i  magistrate' fee! 'iif|)p5ihti^ 
for  a  town,  the  population  ol^  WhicTi  does' nbt  i^oynti  to 
IbO^dod  inhabitants^  hi6  jurisdiction  should  ^xterid "  oVeV*  the 
surrounding  district,  so  as  to' apportion  a6^^6a^Iy  k's  ^0^^11(1% 
an  equal  amount  of  business  to  th6  respeciivie!  Court^i'' ' ' "  ^" 

1       I'/'.-r*     -•    '■      *«.      ..■■•      !   '   ^..        .-r     ,^      ,    ,-,     :;,       :     ri     ,il  ,^.l 
,   \,St^i%  Y{,,i,C^^^      ^        ,.        ^       ,...      .  ;      ,,.     ■;:,,.>.{.[,;...!. 

'  These  magistfates  oflici^te^^t  eleven  Police  Courts. ,  The  queen  in  C9uncil  may 
increase  I'heir  number  to  twenty-seven ;  see  3-&  4  Vict.  c.'84i  8.  ^.  '      "  '    '  '''^ 
<'-^'11l6  piypiiYMi^  df  Iiiviefrp6ol;w(th  T6«f^th  Pdipk,  k 086^71$  'OftmintiieEller, 
JkudWiPfr^aPftjfdiitMl  tlw  8w))ml*|  ^96,16^;  <>f  Bwiningbpw/ieift^S^n^jEp^il- 
meratioD  Abstract  of  Census,  p.  8.  .  ,        \    ,.  ,     i.      r,     t  (.   >  « 

*  The  whole  population  of  Enelai^d  and  \Va1es  is  15,911,75'^.    ^ee  id/p.  4^L~ 

*  ^™  inkrbjKilitiEirt'HistT^ct'WlaAfcs'a  papulation  ^cif 'rfomkwK«t''mM^B  ^iA  two 

lAiiliodS,  tftttj  ^Viiig^diK'^ij(fsli'lrte'.toi4boat  Min^tyi  UiiitetlG^^pkrsau^l  iKjlh^imr*! 

4j§lr*fiifu^k9^yWii^\^xp.  thfiiawffigf  pf^niflve  iafm\^9l>llf)w^;,i|i^R  ija.laf^  ?PJYf\»r/ 

ftn^a]ler  proportion  pf  |nagistn|t;qs  w,oi,i}d  be  required.      . 

^  kn  London  the  maximum  salary  is  tiOOUpex  annum.'  See  !Z  £'  3  Vici.  c.  i\[  Lb. 
'•»  lb'Gfeb;4,'e;'44iii.-l.' ■•■    "i    ''    .  ■•^••"  »•    Iv    w,  '  -   j/«'   \>j  i..'..r.ui 
J3U4  Vict  c.  84,  s.  13,       . ,  ,  ^    , 

» Id.  B.  12. 

t<»  See  10  Geo.  4,  c.  44 ;  2  &  3  Vict.  c.  47  and  71 ;  3  &  4  Vict.  c.  84. 
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J  Jp^P^jP^^ii^gjthis  scheme^  we  (^onpt  wi^h  to  entrench  fippn 
il^^.PPV^^rs,  f^nd  faction?  of  justices  pf  tli^  peace^  further  Ih^a 
^Sjtl^j^jj^ relate  itp  tjie^ matters  abovis  mentioned;  and  evep  witji 
x^p^c\  t,9  thes^,  m8jtte;r^  we .  yould  reserve  to  |;hem  .a  limitec^ 

W\^Wfyf/(/Tji€iy J ^s^^^^^  s^^JP, '^^ .^i^PR^^^e,4  !^?,.^®1*^  S^W- 
plairjt^  tp^uni^pp^jipp^pjr^^        an^^  ej^aminje  suspected^  par^ 

tips^i.tp  t^^  i^be  .(^epositi9ps  oiP^itnes^^f^.to  discbarge.persons 

ipHP^pprJy  ac^psedj,  and  to^  detain, tbpse  whom  they  consider 

^^\j^  pff(^aers;.  but^  jnst^fj^^  of  coipmittipg  pr  baihpg^  tjies^ 

tpt  ,tlj,<j  Ppy^ce  ^pRrt  ,Qf  thpj  dji^tncit^.  .Th^  pp^iee.wgistrate 

hi^fjicjlj;  Jg  99pmit,Qf^hpld;,to  l?ail  the.^^^^  chargc|d,,provijded 
^[ff^  jj(hQ,^de4pp3itj^nsj[^e  fou^detj  oi>,  lega;^.ey,i(ience,,  an4  l?e 

j^epoi^^^ioflg.  bje^jdr^vyp  ,yp  j'.i;i.pn,  pnsjftisfac^ory  njpnner*  of;  if 
p^  jQ^pea^rjj  JiiaV:,ii?..the,ph^in  pfe.videnc^  appeal:  to  be;ys;?^^t- 
Jjpg^t^^  fdipuJffifl^^j^cK.pvQnt  be,enab,le(^  to  ^unimpa  th^  .wit- 

-W^'MPTpiHw^,^'^-!?^^   \Hw^^Mw  li^.A^.^JM^s  WPP 

lCj(j^^yeijf^<j^  £^4,ejfPfinse,p.f  bfii)gipg  vvitpe^sesfjrpr)[j^a  di^tancjb 
Jp  ^^(e.Ppli^p  (;i9Vrt,)vouid  J^e  aypia^d,in  i^l,Q^^^  trifling 

<\^^y  ^h\\^^\\)^  ejfpr^,pf  tb^. justices  would  b^.d^teqted ,I;)efor0 

.,^  ^f,^^^9^£ar^y,inj^i)ed,plj9uld,,be^^i^a^^  with  tJie  <^eciS4pn 
j)f,  1^^ juftfjcjf  ,ip  4|scl)argjpg.  U;Le ^^ccu^ed^,  h^^  .^.^i^..?^ 

^^^^g,9j^  jt9  l^yj^\s5:^^e  befpye,  th^^^rown,  ^j^ic^jneyj^  fi^.pfl^ce^^ 
of  whom  *ye  s^all  presently  $peak  ;  and,  if  t^is  latter  should 
deem  it  a  fit  case  for  the  interference  of  the  Crown,  he 
should  summon  the  accused,  the  party  injured,  ^nd  the  wit- 
nesses before  thjB.pplfc^ ip^istrate.  If,  frona  siqlcnesspr  pth^r 
.accidental  causoi  the  naagk&trate  should  at  any  Umebc;  unable 
to  Attend  hid  Coutt,'^t^(^  justices  of  the  peace  should  be  autbo- 
rijt^d  to  discharge  his  duti^s.| 

„',  If  it  be  ask^i^pi  it  certainly  will,  why  we  suggest  an  altera- 
'tioQ  of  tbifi^  ipagaitudey  we  answer  without  hesitatiop>  be- 
'causfe  wiecoiicei Vie  that  the  tiwpaid  magistracy  are  incompetient 
,tq  perform,  th^ir  arduous  ^nd  naultitudinous  duties,  to  the  pro- 
motion of  the  ends  of  justice,  or  to  the  satisfaction  of  the 
»  See  3  &  4  Vict.  c.  84,  s.  6. 
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public.  In  saying  thus  much,  we  do  not  forget  how  largely 
the  country  is  indebted  to  this  upright  and  honourable  body 
of  men  for  their  gratuitous  services ;  we  repudiate  the  unjust 
clamour  of  interested  parties,  who  insinuate,  rather  than  boldly 
affirm,  that  the  magistracy  are  wont  to  bring  revengeful  feel* 
ings  and  local  prejudices  to  the  administration  of  the  law ; 
the  "  veniam  petimusquie  damusque  vicissim/'  which  has 
been  illiberally  cast  in  their  teeth  by  persons  who  should  have 
known  better,  we  utterly  deny ;  but  we  contend  that,  though 
they  generally  act  from  honest  motives,  they  frequently  adopt 
mistaken  impressions,  and  the  consequence  is,  that  practically 
they  occasion  much  injustice  and  some  oppression.  Nor  can 
it  be  fairly  a  subject  of  surprise  that  such  should  be  the  case. 
A  mechanic  must  serve  an  apprenticeship  before  he  is  qualified 
to  make  a  pin,  and  long  practice  is  required  ere  a  man  can  ride 
across  the  country  like  a  gentleman,  or  draw  a  fox-cover  like 
Tom  Hills :  what  right  then  have  we  to  expect  that  a  country 
justice,  with  no  more  knowledge  of  law  than  may  be  derived 
from  a  partial  acquaintance  with  Blackstone's  Commentaries, 
and  an  occasional  reference  to  an  inaccurate  Bum's  Justice, 
can  be  duly  qualified  to  administer  with  propriety,  perhaps 
the  most  complicated  branch  of  our  complicated  legal  system  ? 
We  are  persuaded  that  the  justices  themselves,  if  they  will 
but  reflect  on  their  duties  and  their  qualifications,  instead  of 
feeling  surprise  at  their  numerous  errors,  will  only  be  asto- 
nished that  they  have  not  been  doubled. 

If  the  foregoing  observations  are  justified  at  the  present 
time,  when  an  erroneous  committal  mat/  be  partially  remedied 
by  the  intervention  of  a  grand  jury,  they  will  certainly  acquire 
increased  weight  by  the  abolition  of  that  body ;  since,  in  this 
event,  not  only  must  an  additional  responsibility  devolve  upon 
the  committing  magistrate,  but  all  criminal  charges,  excepting 
only  such  as  commence  by  information  or  inquest,  will  be  first 
investigated  in  the  Police  Courts. 

Our  next  suggestion  follows  naturally  from  what  has  just 
been  said  respecting  theinefficiencyof  unprofessional  justices. 
We  wish  to  see  stipendiary  chairmen  presiding  at  the  sessions.^ 

^  Mr.  Boothby  suggests,  with  much  reason,  that  the  stipendiary  chairmen  should 
be  empowered  to  fry  civil  actions,  where  the  sum  sought  to  be  recovered  is  under 
102.    See  p.  24. 
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These  should  be  barriatera  of  considerable  eianding,  and 
attending  <lie  Gourte  of  the  metropolis*  The  object  of  this 
last  qualification  is  to  secure^  as  far  as  possible^  uniformity 
of  decision;  an  object  highly  important,  and  one  that  can 
only  be  attained  by  selecting  men,  who,  in  the  daily  pursuit 
of  their  profession,  are  hearii^  the  latest  decisions  of  law 
from  the  judges  at  Westminster. 

Subject  to  this  alteration,  the  ordinary  magistracy  of  the* 
oountry  might  attend  the  Sessions  as  at  present ;  and  we  feel 
persuaded  that,  if,  in  the  selection  of  chairmen,  the  sentiments 
and  wishes  of  the  local  gentry  were  duly  regarded,  no  unworlhy 
feelings  of  jealousy  would  deter  them  from  assisting  in  the 
administratiou  of  justice.  In  the  Borough  Courts  there  are 
already  professional  recorders,  and  to  these  gentlemen  the 
justices  lend  a  cordial  support.  If  similar  appointments  were 
established  in  the  counties,  we  have  no  right  to  anticipate  a 
different  result 

It  is  not,  however,  solely  oti  the  ground  of  inefficiency, 
that  we  propose  to  supersede  the  existing  chairmen  of  sessions. 
We  have  already  on  a  former  occasion^  advocated  the  adop* 
tion  of  eight  annual  sessions  in  each  county  for  the  trial  of 
prisoners,  and  we  feel,  that  should  this  salutary  plan  be  carried 
into  effect  throughout  the  country,  the  unpaid  magistracy 
might  justly  complain  of  the  additional  inconvenience,  to 
which  they  would  in  consequence  be  exposed.  The  law 
imposes  no  light  task  on  the  country  gentlemen,  when  it 
requires  them  to  assemble  at  the  sessions  town  every  three 
moaths  ;  and  although  this  requisition  is  now  cheerfully 
obeyed,  it  may  well  be'  doubted  whether  the  demand  for  a 
similar  attendance  at  internals  of  six  weeks  only  would  not 
be  regarded  as  excessively  irksome.  With  the  view,  then,  of 
relieving  justices  of  the  peace  from  duties,  which,  being  unre- 
muuerated,  should  neither  in  fairness  nor  in  prudence  be 
rendered  vexatious,  but  the  performance  of  which,  by  some 
functionary  or  other,  is  nevertheless  imperatively  demanded, 
professional  chairmen  should  be  appointed ;  the  justices  might 
then  appear  at  the  sessions,  whenever,  by  so  doing,  they  were 
not  put  to  personal  inconvenience,  and  would  assuredly  find 
their  assistance  and  support  thankfully  acknowledged  by  the 

»  28  Law  Mag.  27. 


^6  Duetts  of  Cmdhai  PYdi^dtif^. 

rt^^WiWfi^nddttril^edibe  ^e*««Wtldl^  Hie^atd^ttibnbFchtft^-' 
T^a  (fottefifiSidtW  Jbdtig<)rifef'of^?idDdtiiybl<i  i^ifiliih'dtiottV w 
sought  with  eagerness  by  the  members  of  an  ambitious  ptd-^ 
ftfeSoliv  Wh^^Wotild-^V^^^the  ^6pp*»Wii^tt!r,  iibi'a^'dflbfdi'h^  a 
I^f«6*Ut  *«€f<«*iiei4tidh;TiM'attf  ftmHy^ 

of  the  estimation  in  which  their  abilities  were  held,  a6d^^d!&' 
ekoJtldg^h6|D^,^if  .i^tttt  d^^aafibiif,  6!'^fti^tH^r*dvliD^eiit. 
AitttllletPtiy^bdi  ^eUiigsi  «bl^"Wa=^Mfiipti<«ft  faieb  iiiig^^^^ 
tt^lbihk;  b^«^tiM't^  litid^ke'th^'dMiyi^'bf  ilj^'k^^^ 
saiArfeft'oiVeOWr Of  i0O9?J  fe'yea^.'^  !Ke1^'^<Sbrdyrrf' bf' 'bdrb 
t6>»ti»tebtfiffti^  U^fer^^tnanfetatidn.fiir  thew  fei6rSficei&;tihafa^£ 
p^i4ftntiiti>  i  yet^  f]lr<)ft»dibAal'  '^ittrididittsfi  aVe^  itcxt-  itrifatlh^^*)!:^ 
«jesfe=8ippomtttl^tltsj^^rid'4!hfe^  df(rti^  'oh  th^l  whttl^  ki-fe^V^^'fcfi*^' 
ditStbly  t^^feTtiiedO' '  ItV^It^lahld,  Whei^'b^itiStei^'jtir^ideliif  tlf^ 
sei^idn^,  'iihaUre'^A^'po^^^^*^;biCi^^4i6lh'tivli  atnd  tfrittiinftl 
9k^ky  iW^^m,  teMtti^lve^'of  'feefe/airibii'nt  ti*  ab6Wt*47t».i> 
andf'tfihbi^  W^  ^«rifa^t'aflatritttbM;itt  that  ill  gfOir^^  ititf- 
itote^e^'iiotitttltJ^,  fti^^ldt^siOrtWtbUrt**  gJveJ  teal  kitiiftdtidn  tb 
tHi^fitfblfe,  ^hdy  iffe*  J)r6ba{biy'  rigkhlfed  Mtli  fc^fe  dtJfe^oTitlikh' 
aky'tttfctt'^ktib'^stiWMh^a  ti*Fbfeift'i^^^^^  '.'■•'  '=^^  '"-'^'-^  '  '"  ' 

i^ftWiU'be^tlto'tti'dli;  'by  ddi  ptcTpds^d  'idhfelil^j'lbe  fight'  to 

3l^fa€  }5i)lltfe>iii^ii6il^«i^itis'w«I  ^s  J)h>f€fei^ibti«r  chiffiiife^^^^ 
rn^^X.  iw4lie^€l'<!^ivW,  ^iiiit /annot  be'dferiied'tutHiat^be 
dfel^i^i^^drthiS'Kglit'  ^'A\  tfttrivKhilb  thd  liiYidg  bf^^Hfe^  tefctefry: 
i*»*fcHiWlditibft&11fc[flu^hbk"  PreVibSi^ly'to  tlr^^aS^ii^  tif'tfe' 
Afefettk'  A;6tj'ffity  dWuHmatttfe^ihi^M' Jitetiy bdv^^feeefi^(^^^ 
a"il^i%ilst:>bjebtioi*i,  tiAH^^i^-t^blitlcal'bbsei^^^f' cifitfd£  ffiif  to' 
ii6ittuttlh^t;aii'^ihcel!httt  'acfc^fe-a^^^^  ofHhe*  ti^dWiiiia^^ 
B^fti  ^aaiiy  itHA  «*tfe^ailf  dim?MsMtig/  wfcile  ^ the'  ^f^F  bf 
tte '  jiW{iW  h^^-  l!)i^bii^tibriaMy  Hribrtas^d',  ipl|ltiHltiifehtsV  irtiich 
att^«h«  <;btofe^klfc^itiea<  dP'ihe  jftftfeint  yerithijr'tibul'd  hbffiafe^^ 

.  '  Includjng  the^  fees,  the  foUlincjoroes  range  from  600/.,^o  JOOQ(.  ^;y^ar,l)^pl>e 
civil  DUsiness  at' tlie  sessiohs  is  cbnsiderabie,  aa^  all  legal  officers  are  m  Irelaud 
somewhat  largely  paid.  ' '-^  -    ^     'i//.  /    .",  ' 


dfflatiflR>  lie%?oi)ftbJ^3f^^i^hQi#J4. b^  fqwd  to .pm,^l  cmitbis 
either  by  the  lord  lieutenant  of  each  county,.  ,^l^$lj^^ri#iQri1he 
>^.^r.^?^.KyffiW!F^t^  of,c)|gf^li»iog.^ny  pQEtf^Me.QpppB^iw, 

,.  4ffiT«WflSi  ^i*  ,PWr..  j?fiflp<>6^pd  .afnett4w?^tfo,  tha/.o^?it  &^ 

%fcflif9f^>5)te4.\)y  .iQ%tjpg;puAi^TO^fe  on : 4?ttBainijs^)  ^m^y, 
iff^gpfleml^.  ov,  .tbft.s^y^r^iCT  wbjp,  rqpr^ent^^. .sooietyv  ha», ,tbe 
r^ti*R(»wi»t^:tb^T  A»,  ,hQwev?ji:,.tJbiis,ri|[bti^,^i9:i»rf?io^ 
ipflnt,|9n,^Jv^  iW^pr^^i  libqi;ts.of.j»ai|^,tba  gma^t^siq^rQshPwW  be 
t^i^i^  |i?,aYfiid,4l^,pftPP\byUy  r^f ,  e^^r  \^\t6l^^f^xm^:y  >ut,  99 

%Wft?(  ?^9Hl{i  ll^  i^i^lflPl^^  P>\  pvpsjBKye yit  .pi?,l,ive-. ,  Ir.?,11  ciiimiaal 
pi30^p%^^^ ,  t^^F^^^J^fo  .l<^  i^  l«>f :  tl^^  / Wg^^«^t  ii^ppirtanifjBi, .  fiia^j, 
^4  ^^.^pi^ajtip^  .^f>0Hld|)^.C9p4ft9t^d,vyitl>  perfect c^in^n^^; 

'SftJfe^u  iPW^ft^A.  P^rftpn ;  fijlwiild ,  bj9,  .9;giuvipt^ ;  .^qcjl ,  i?«e9i«f'^# 
that  every  facility  for  inves^jg^^ipg  \\^iisnih^l^o}^^  ^  P^wl^df 
^djpye^y  l9PPftfltviniJy^fpjr,S9i?Te^ty.  cpinpivpapj^^jg  :th^n9ja#er 
»,^i^^i^f/^.W9)!^4t^^  ip!iake.it  oijii^lly  diffic^U.CPf  ^ire^Upr 
iff^ty^jPejr^9Pi>^  q^c^p^.,,,jJ^I,o>y,..>^;e  .qcw^pwe  ^tb^jt  jpJjfl^U 
^^f  ffSf^Ry^?'^  '^^  'PJ;.efiient  sy^t^r  9^  .'?l|pwing  /  priy^ate,  wli-. 
yjl^pals  t9nRJ98ec\i1je,,ji9,,Qpgft>oi  serigHSupt^efitiiOj^^hiQa;.^. 

s^qif^jg^  tp^fl^  IWPBPWS^of  iP4^iq9»^^:yMictiM%|rpejrf^ 

WVM^^5 j,^^  ,^;  oth^,.tliie.,jpo9t;iiso|4^iqVj?  RmVf^»  iMPfc 
ijp^u^lX,g$iqftIj^.c9f).yi5it^pp,  fi-^pa,  ^b^j^gfjqifapiftl  m^illjngf^ 

^^^:P\^f^Sfy^^P^ . pf.. tKiPW'lj^  i«jur^(^i,aR^>  tbft fiW^W^^^ 
failure  of  such  proof,  as  a  little  care  might  easily  have  afforded ; 
or  tti^  atdoui^  of  the  prosecutor  is  cooled,  arid  ilie  interest  of 
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tbe  public  beti ayed,  by  the  secret  offer  of  some  pecuoiary  i«- 
compeoce. 

Such  ar«  the  evils  which  the  appointment  of  public  prose- 
cutors is  intended  to  remedy;  but  before  we  enter  into  the 
details  of  the  proposed  plan,  it  may  be  advisable  to  remind 
our  readers  thaty  in  Ireland>  Scotland^  France  and  Italy,^ 
systems  of  criminal  procedure  prevail,  which^  although  modi- 
fied according  to  the  peculiar  laws  of  each  country,  substan- 
tially agree  in  recognizing  the  principle,  that  as  crimes  are 
offi^qes  against  the  state>  their  prosecution  should  be  con- 
ducted by  public  officers^  The  firet  three  systems  deserve  a 
brief  notice.  In  Ireland  the  plan  is  simple.^  Triflii^offeaeBs 
are  left,  as  in  this  country,  to  be  prosecuted  by  the  party 
injured,  but  the  crown  may  always  interfere  to  the  escclusion 
of  the  private  prosecutor,  and  in  fact  generally  doei|  so,  if  the 
charge  be  One  of  an  importcuit  character.  In  each  county, 
e^d,  where  the  counties  are  large,  in  each  riding,  a  local 
croWn. solicitor  is  appointed  with  a  small  salary,  his  duty 
being  to  conduct  at  the  quarter  sessions  such  prosecutions  as 
<{fae  attorney  general  directs.  At  the  assizes  the  business  is 
entrusted  to  crown  solicitors,  one  of  whom  is  attached  to  each 
of  the  six  circuits,  and  enjoys  a  salary  of  1600/.  a  year,  with 
an  additional  ^cre^Z  allowcmce,  which  varies  on  different  circuits 
from  600Z.  or  800Z.,  for  the  annual  expense  of  clerks,  stationery, 
briefs,  &c.  Besides  these  officers,  two  crown  counsel  on  each 
eireuit,  and  three  supernumerary  counsel  for  each  county,  are 
appointed  by  the  attorney  general.  The  supernumeraries,  as 
their,  name  denotes,  are  only  employed  on  oecasions>  when, 
either  the  regular  standing  counsel  cannot  attend,  or  a  larger 
staff  than  usual  is  required  to  conduct  some  heavy  prosecution. 
The  counsel  are  paid  by  fees,  and  the  annual  income  c€  the 
senior  may  vary  from  1206Z.  to  1800Z.  The  crown  business  in 
Publin  devolves  on  the  attorney  general  or  his  substitutes, 
and  on  a  crown  solicitor,  whose  salary  anK>unts,  we  believe,  to 
4500/.  a  year. 

This  system,  though  productive  of  much  practical  benefit  to 
Ireland,  is  undoubtedly  open  to  four  serious  objections.     Fii^t, 

^  As  to  Italy,  see  Dolcej  Origine  et  Attiibuzioni  del  Publico  Ministerio  nel  regno 
dltalia.    Brescia,  1813. 

'  We  are  indebted  for  our  information  xespecting  the  Irish  practice  to  sevenil 
barristers  of  intelligence  and  standing,  who  practise  in  that  country. 
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the  circuit  crown  solicitors,  being  appointed  to  conduct  the 
criminal  business  of  a  large  district,  have  heitber  the  local 
knowledge  requisite  for  the  due  investigation  of  offences,  nor 
time  to  prepare  the  cases  properly  for  trial.  Arriving  in  each 
assize  town  only  a  day  or  two  before  the  judges,  and  being 
seldom  fully  acquainted  with  the  circumstances  of  the  cases 
to  be  tried  until  their  arrival,  they  have  scarcely  time  to  draw 
the  briefs  before  the  counsel  are  called  upon  to  open  the  facts 
to  the  juiy,  while  the  omission  of  material  evidence  is  not 
discovered  till  it  is  too  late  to  effect  a  remedy;  the  consequence 
is,  that  prisoners  too  often  escape,  when,  had  the  briefs  been 
delivered  at  an  earher  period,  or  had  the  evidence  been  ex- 
amined and  arranged  by  a  lawyer  resident  on  the  spot^  they 
must  have  been  convicted.  Secondly,  as  the  crown  solicitors 
are  not  paid  by  fees,  but  receive  a  certain  sum  to  cover  their 
estimated  expenses,  it  is  clearly  their  interest  to  deliver  as  few 
and  as  meagre  briefs  as  possible,  and,  in  short,  to  reduce  their 
disbursements  to  the  lowest  practicable  point.  We  shall  not 
here  assume  the  invidious  ofEce  of  declaring  that  these  gentle- 
men, out  of  a  sordid  regard  to  their  own  pecuniary  benefit, 
neglect  their  duty,  and  betray  the  interests  of  the  public;  far 
from  it; — but  we  contend  that  they  have  the  strongest  tempta- 
tion to  do  so :  and  if,  notwithstanding  this  temptation,  they 
really  act  with  zeal  and  industry,  they  have  minds  differently 
C(Histituted  from  those  of  the  majority  of  mankind.  Thirdly, 
we  object  to  the  permanent  appointment  of  crown  oounsd, 
not  only  because  the  effect  of  such  appointments  is  to  continue 
men  in  situations,  which,  from  age  or  infirmity,  they  are 
wholly  incompetent  to  fill,  but  because  even  the  young,  when 
released  firom  the  wholesome  fear  of  competition,  have  a  natural 
tendency  to  become  careless  and  inefficient;  and  moreover, 
those  members  of  the  bar,  who,  whatever  be  their  acquire- 
ments, do  not  bask  in  the  sunshine  of  court  favour,  can 
scarcely  fail  to  be  discouraged  at  a  system  of  monopoly,  which, 
while  it  renders  their  more  fortunate  brethren  indifferent  to 
success^  holds  out  no  prospect  of  emolument  or  distinction  to 
them.  Lastly,  by  permitting  private  individuals  to  prosecute 
in  cases  where  the  attorney  general  does  not  think  fit  to  inter- 
fere, the  evil,  which  we  seek  to  remedy,  is  still  allowed 
partially  to  exist, 

s2 
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In  Scotl^^id;,^  thoijgh  priv^t^  progecutipns  are,  jpefoiittecl^^^, 
fhe  law,  provided  they  are  conamencecJ  with  the,  concurrence 
of  the  public  accuser^  they  are  almost  unknowJ)  ^t  the  prespnt; 
day;  aucl  criminal  proceedingi^  usually  r^eg^in  by  an  apuUcatio^ 
to  an  ofiicer  somewhat  quaintly  and  erroneously  (Jenominated 
a  prpcuriatgr  npcal.2  This  officer^  ^ho  is  attached  to  fe^very. 
sheriff 'scourj;,^  and  tp  i^ioslt  of  ^he  rojf^l' bprough  courts,  is^ 
appointed  by  the  sheififf^  pij  by  the  mag^istrates,  and  c^unspl  of 
the  burgh,  to  which  he  Delouffs:  his  o&ce  is  held  for  life  or 
during  good  behaviour;  hasf  resideiice  is  ip  tpe  neighbourhppc) 
of  his  coiift,  Qnd  teis  remunerated  Iwfeep.^'c^ 
to  a  regul^ated  rate  pi^  t^  business  performfjd.jHi^d^^^ 
geners^l  are,  to  pqeive  infiprnpatlon  p^f  offenqe^  cpj[nn]iititej^ ;  ,jtp 
accuse  the  suspectied  party  Biefore  the  magfstratej^^^nd  p^J;^iA 
a.  warrant  for  hiSf,apprehensioq  and  examii^^tipn^  to,^e^rip^. 
for  and  arrange  the  proois'of  his  guilt,  and,  if  these  pesucljia^, 
to  create  a  reasonable  presum|)tion  against  him,  t^  obtajn.jhis 
committal;  an4  then,  if  the  offefice  be  Ope  of  a  tr\fli^jg  ^e- 
Sqription,  to  bring  t^  accused  to  trial  |it  his  p\yn.:ipg^a^(jg. 
before  the  inferibr  tribunal.  ^^  In"  Itliis  invent  .jthe^r^^^^^^ 
dscal  frames  the  libel  or  cfimplaipt  hjmself,,  and  conducts  ^hp^ 
trial  in  persoii,  unless  pde^^  ,  th^ ^  lord  adyociate  .d^eg)^ .  it 
necessary^  to  select  som^  special  coungel^fo  pjirjjp^e^ 

which  occasionally  happens,  \Vhen  the  caseisj^^ndijtp^yp}^     , 
some  difficult  point  either,  of  ia\y  or  of  practice,    Ifjthj^'qhaigpj 
be  one  pf  a  serjous  chaifficter;j,th9.prqcura^^  r^p9rtfj^tl^i|^j 

precpgnihoRS,  or,  ito  speak  Eriglisl^,  the  wimple  body  of  jej^fi^jB^p, 
l|e  has.  cpHected,  to  tne,  crown;  counsel  in  iEdinburgh|,  ^pon, 
wlio^n  the,  responsihiHty  of  fdrther  proceedings  ih^n  de^olyj^p,  : 

At  therhead'ofthe  crown  counsel  stands  the  lord  advocate,, 
who,  as  supreme  publiip  accuser,  conducts. m  person  the  mpst 
impprtaiit  trials  ?n  ttefifigh  Court  of  Justiciary.'     .In  ^tie 

^  For  tbe  substance  of  the  following  summary,  we  are  indebted  toithe  kjpdpe^i^ 
and  ability' of  John  IVJfillar  Esq.,  advocate,  of  Edinburgh., 

4  Tbfs  iiih,  whiiib  htii  been  batidieid  ddwni  frotn  the  eafl^est  dgdsi  ^dehily'tbiil'' 
iikitim  va  liiQ^Q  goodi0ld  tijotao,  .when* nioivia  p9neemtioiiStiv«M>Ja»^tiHi^;>oA£ifraKlJ 
aiyy,]«re^k-|desire  of  pptecfjrj^  the  public  by^t^,suj^py|2psj^,|qf.C|[imevJ'V»^<.F 
more  tangible  object  of  grasping  the  forfeituies  and  penalties  whicl^  i-esulted  frooi  the  r 
cdiivictlftti  fef 'dffei'der^i ' '  Inthose  days  \\ie  lord  Ai^h'ir^asuVer  Wak  Ihe  chief  puWw 
aa'^us^ltht'lirdad^octtt^lb^^ny'rttt^y  stib«Mi<iyy-id.|liittJ  f   "'J  ^i'  inui^-SiU^n 

,?,  JEju^rjr  4V>ymyi M^  at  ;e%^  .Qofl  isk^rlff'  niQ^rJ^  .-frjie*  ^rgenl  tatfdj  i*qw, J^bpslOus  ^ 
c9untJes^^avQ;t>^ropn         j.,  ,    .  ,  ...  ,  ,.    ,.^  ,  j  -,  .■  ,,,  \  ..,    ,,     ;...,  ^,f, 
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ibs&de'of  ^is*  lor1[lsliip,' {^^^  dWolves  op  ihe  solicitor 

general, '^j^tiile  the  of-dinary  indictments' al  the  assizeis  are  left 
to  ite  care  of  1^^  advocates  depiife^  These  gentlemen  hold 
their  omcfe's^  to  which  ihey  are  arJpoihtecl  bV  tlielord  advocate, 
during  pleasure,  and  receive  salaries  of.  600/.  a  year.  Iney 
ai*fe  four  in'humbejr/'one  teing  chosen  for  each  of  the  ^three 
ctrciiils^  an(t  the  four'th  iassisfing  the  lord  advocate  in  the  high 


cfB^ri' ag&t^^ an  officer  app6iht6a  6y  t'^e  lord  'advocate^  and 
tmi^tigli'ivltom  all'communlca^^^  ^ti)  the  cfbwn  coiihseli 

pmorms.this  office.  ; , 

'  In'^teaa  of  atiplyin^  ib  the  pfpiiirator  bscal^  the  parly  infufed' 
nay,if  this  course  be  convenient,  go  at  X)nce  to  a  magistrate, 


may 


_-. ^.  ..ie  priy., _.„_-. _^-,j-   ..j.„,  _..^  _.  — _ 

public  prosecutor 'or  of  the  laiter  alone.  ^Kf^  the  procurator 
fii^cal'  'detliBe  to  act,  the  party  imilk^d'maya^^^  ib  the  c|b\^n 
coiihi5ef,S3iiiher  to' prosecute  iiY^lnenarrie  of  the  lord  advocaW, 
of-feoM^i-^tne  fiscaf'tci  prosecute  at'lns  own  instance  before 
tm^  shfefiff;  aliid  n  ^tlibse  gerittemeb  Vefiise  \o  interfere,  lie  may 
Still  institute  proceedmgs  in  ills  T)wn  nauTC,  sipce  the  concur- 
renee  df  the  public  accuser  is,  ip  practice,  never  withheld,  ana 
lit  law  caiirvot  DC  so,  excepting  on  cause  shewn.  Ipe  public 
tfrb^Wiutpr  niay  alsoViif  he  deeni  it  expedient,  proceed  against 
parties  suspected  without  the  ppiiseiii^of  the  person  iniured. 

^he  Jbrench  system,  in  many  re^pects^  is  not  unlike  the 
Scbtch^l  'ttii^' in  the  royalj  courts,  and  the  cpurts'of^j^^^i:^^. 
^tf^^^^^io,  tfeejni,,th^;FP^^reur  g^r^^^Ls^Pte.  mcQ^tiidp  6yfki^ 
the  aviDC&iS'^enerfMiii^andiiPabsi^iit&alst  »nd4el'  hinF^  then*  u&ual'i 
dttti^ 'fcbrt-e^poridittg^  ih'«t;^gteat  m^iaa^     vjrith  thdse;perf6rttie(f ' 
by  the| lard'  a^  hi^  d^piities.,^  |th  ibe  jj^^ 

courts, and  in  the  tribMiials^QftcQiTectioaaJ  poUce>;theioifice  filled. 
iaScotiawd' by  the proctiratop fittcal devolves' on  the *p¥octtrfeur 
du  roi,  or  on  one  of  his  substitutes;  while  iii  the  tribunals  of 
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simple  police,  accusations  are  conducted  either  by  an  inferior 
officer,  called  a  commissary  of  police,  or  by  the  mayor  or  his 
adjoint.^  In  three  respects,  however,  there  is  a  wide  differ- 
ence between  the  two  systems.  First,  in  France,  all  the 
metobers  of  the  judicial  police,  from  the  highest  to  the  lowest, 
are,  we  believe,  under*  the  immediate  control  of  the  government, 
if  not  a:ppointed  by  the  crown.  They  form,  in  fact,  one  con- 
nected chain  of  surveillance,  theprocureur  du  roi  being,  in  the 
language  of  the  report  of  the  committee  of  legislation,  **  the  eye 
of  the  procureur  general,  as  the  procureur  general  is  the  eye  of 
the  government."*  In  Scotland  we  have  seen  that  the  pro- 
curator fiscal  is  appointed  by  the  local  authorities,  and  that  he 
acts  independently  of  the  lord  advocate.  Secondly,  in  France, 
the  public  prosecutor  is  alone  entitled  to  prosecute,  while  in 
Scotland  he  has  no  such  exclusive  privilege.  Thirdly,  when- 
ever, and  by  whatever  means,  a  French  officer  of  the  rainist^re 
public  becomes 'cognizant  of  an  offence,  he  is  bound  to  bring 
the  offender  to  justice ;  whereas  a  Scotch  officer  mat/j  indeed, 
do  60,  but  his  acting  is  not  compulsory.  In  thus  contrasting 
these  two  Systems,  it  is  obvious  that,^  though  the  French  is 
better  adapted  than  the  Scotch  for  the  certain  detection  of 
crime,  yet  this  advantage  is  far  more  than  counterbalanced 
by  the  dangerous  facility  which  the  plan  affords,  of  converting 
the  judicial  police  into  an  engine  of  political  espionage. 

Having  said  thus  much  respecting  the  mode  of  criminal  pro- 
cedure in  Ireland,  Scotland  and  France,  it  remains  to  describe 
shortly  the  plan  which  we  propose.  An  attorney  should  be 
attached  to  each  police  court,  who,  like  the  procurator  fiscal, 
should  be  appointed  by  the  local  magistracy.  His  duties 
should  in  a  great  measure  correspond  with  those  of  the  fiscals, 
that  is,  he  should  undertake  the  entire  management  of  the 
criminal  business  of  the  district  over  which  his  court  has 
jurisdiction.  As  it  will  be  necessary  for  him  to  attend  at  the 
sessions  and  assizes,  in  order  to  collect  and  marshal  the  wit- 
nesses, and  to  instruct  counsel  in  the  cases  brought  from  his 
eourt,  he  must  be  furnished  with  an  efficient  clerk,  who  may 
perform  the  duties  of  the  office  duriiig  his  absence.  No  pri- 
vate individual  should,  under  any  circumstances,  be  permitted 

»  a  Law  Mag.  300, 301.  «  8  Laiv  Mag.  301. 
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to  prosecute  an  offender  to  trial ;  and  though  he  should  atill 
have  the  power  of  instituting  proceedings  before  the  justices, 
yet,  as  soon  as  the  depositions  have  been  transnutted  to  the 
police  court,  he  should  be  functus  officio,  and  all  further  steps 
should  be  taken  by  the  crown  attorney.    This  officer  should 
aiso  be  alone  entitled  to  commence  proceedings  in  the  police 
court,  and  should,  in  all  events,  exercise  a  discnetionary  poller 
of  prosecuting  or  abandoning  the  charge,  subject  however  to 
Bn  applicatioQ  in  the  nature  of  an  appeal,  which  the  party 
injured  might  deem  it  expedient  to  make  to  the  attorney- 
general.    As  the  crown  attorney  must  be  a  man  of  probity 
and  intelligence,  his  income  should  range  from  600Z-  to  800?. 
a  year,  with  an  additional  200/.  or  300Z.  a  year  for  his  clerk. 
We  propose  that  this  income  should  be  derived  partly  from  a 
fixed  salary,  say  400/.  a  year,  and  partly  from  a  graduated 
and  reduced  scale  of  fees,  the  aggregate  amount  of  which 
would  of  course  vary  according  to  the  business  performed. 
By  adopting  this  plan,  two  opposite  evils  would  be  avoided ; 
for.first,  if  the  officer  were  paid  wholly  by  fees,  he  might  be 
teiiipted,  for  his  own  personal  benefit,  to  bring  forward  trifling  . 
charges,  which  it  would  be  the  interest  of  the  public  to  over- 
look;  and  secondly,  if  he  received  no  remuneration  beyopd 
a  fixed  salary,  he  might,  as  befoiie  observed,  become  careleBs 
and  indifferent  to  his  duty.    We  would  permit  these  officers 
to  select  their  own  counsel,  as  we  feel  persuaded  that,  in  this 
countiy  at  least,  the  business  of  the  courts  will  be. most 
efficiently  performed,  if  the  members  of  the  bar  are  made  to 
feel  that  their  future  employment  must  d^end  upon  their 
present  exertions.    The  mint  prosecutions  are  now  entrusted 
to  particular  dounael,  ajpid  are  certainly  not  condiju^tod  in  a 
manner  that  would  warrant  us  in  proposing  an  ^octension  of 
this  experiment.     In  addition  to  these  local  crown  attom'ies, 
there  should  be  one  chief  crown  prosecutor  residing  in  the 
metropolis,  whose,  duty  it  should  be  to  conduct^  as  an  attorney, 
the  criminal  business  of  the  Court  of  Queen's  Bench,*r*aU 
heavy  indictments  that  are  to  be  tried  by  special  commission, 
— r-as  also  all  such  other  cases  as  the  attorney^eneral  should 
think  fit  to  prosecute  in  person.    This  officer,  like  the  solicitor 
for  the  Treasury,  should  be  a  barrister,  and  his  income  might 
be  fixed  at  3000/.,  with  such  additional  sum  for  clerks  as  the 


% 
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duties  of  hU  important  offibe  wight  befbuAd-fo  iii^it^j  Hib 
should  be  Appointed  by  the  iecrfetary  fat  thfe  hdttiti^depHtt 
metitj  hold  Wsoffide'ddWAg  good  bebftvibuJr,  and-bl^itoxnei 
diately  iihder  the  control  df  the  attertiey-genferal  5  ^nd  *« 
local  Cfown  attornies ^should-  be  directfedi  through'  hito,  te 
cbmmiitticaite  to'  the  govcrameht  all^cases  of  iniportaikb  or 
(Jifflctilty  that 'might  arise  hi  thfeu-respi6Ctivi6didtriefei  ^"  -  -> 
'  "Wie  dupportcf 8  of  the  preserit  tnbd^  6f  ^dottdWcting  ctimtiAl 
procedure  will  perhaps  endeavour  to  excite  a  pt^^dice  itgaiiifdt 
tbeise  projiosed  changes,  by  ^  dtretiu^ti^appteal  ^thef^V^- 
menttrm  iad  crmnehaiii ;  but  td' these'  pfer^dnfe  We  reply,  first, 
that  by  the  aboKtion  df  grand' jtlrries,  byholdiiig  th^afefewte 
at  a  greater  humb^t^  of  to^ns,i  and  thus  redtfcingiftfe  dfstaiice 
Which  Witnesscish^ve'td  travel,  by  the  dimibuki<!Wi  bfiti^Tdp^ 
tjomtilittals,  and  by 'the  more  frclqtrenl  dellveiy  of  iSi^gaol^, 
-^Whteh  last  tub  itaprbVfements  -^ill' spatie'to'^thfe"6diHti«f 
the  c6dt,'ttot  bnFy  of  siipportih^  itiridcient  then'  in  pri^ow^'but 
often  bf  mAftimihirig  their  feiiiilies  in  ti\^  p6bi*  hbuSej-^a  Wfri 
kaving  will  beefiected,  that  wiUgO  far  towards  ^effeigljte 
ih'ci<?'afeeifl  exjiendittiU ;  aiid  iecottdly,  fhdt  as  th6  diie  'ttdtirf- 
liistratibn  ^bf 'the  driiblrial  '■  !a\v  is  a  teAtHet*  of  th^  last  itH^MUt 
ttt'  every 'th'embei^  of  Ih'e  Bfcat^;'a[hd  ks  th6  'pteheiit  tth^-aK 
adttiiiliWieritig'it'iS'hotoriotrsly'infeffifcfeiit;^*^^  fefcf  th&t  ^otttfe 
addttibrfil 'fekpeti^fe  nl'tist'b^  incurred 'in  carryiti'g'  otot  itfl^mfend- 
taMit,*  lian^scarcely  aflWrd  to  tfie'  most'  mjggarti  ia'ililflr'  an 
japprbpri^te  Btlbfect  for^dttackl'  The  tdtAl- cost  lAf  all -ttoebe 
appointments  cannot,  as' will' te  seen  by  t'fce  annexed  ttote,*'fefe 
estimated  at  more  than  130,000/,  per,  apnupa ;  a.  sum  wh^h, 

1  As»  for  insunce,  at  Maochebter^  Loe^  Sheffield,  Hull,  ^c.    'iliis  reform  is 
advocated  vrtth  isucb  /orce  by  IVlr.  RooJbby^    Bc^  bis  pamphlet,  p^  19—23. 
*  EsCiwaCtd  expense  of  .plan  propfi$e(} ; —  .  ...   1 

Aboirt  50  stipendiary  chaitmea  al  W>1* .  •  •  ^. « .  •  v,  • » . « . .  £dP,QOO 
132  police  magistrates,  at  average  salaries  of  900A .,« •.•?••  ,ip9,80p 

-  -clerks  for  ditto,  at  250/ 30,500 

t^^  crown' attomies,  at  AOOL 48,800 

••"Tterks  for  ditto,  at  250/ 30,500 

Chief  crown  prosecutor  and  clerks ...»      4^000 

-  ■       ..•■...:....,  -....       ^.      .-...,    ,         .,  .         ..    2^3,600.^^.,,  .. 


Total  cost ,. ;..*.. , : .  £\^,^^ 


I 


PjiH^„ujM«<„itftiiadR^pq„in  .,apyjRp^|^e,aj;,ft,i5ifgef,.^,ufj^  jtb^ 
admitted^,t>ft  .leal,  pr^(»l„  wepiiippftU},!^/;^,^^;^,  aj^^^^p^^ 

STOWB^  <>fi*i?pfl?^S^.j,|,.,y  j  ,,;  ,!jo//l-.|.-..j  -.f'.lil'jq    111//  .)-J|rI,y;jo,'j 

Jjeetipn,,  bet«NfleR,i  fe^qnig^,  ,?flcl|^fdeifle5ff,9f3r„^^at,  i^t^Hlfrtf 
.to,flu?S?(^3^^i^y,.flp,lthi?,.  ,4^  iPi^fS^Jng  i  fh?,  1%^ ,  JT  ^fSfSiJ? 
mik^  of,,ft,,t)illi,^vipB  ,1piee9.ift>wi?4rWi^»f<iiRfeFfflft<t'W  (^$^ 

»,swgtedBj{>jt*>i^refl?re;liip„^fefl9S4  !wf  1^  l}S>te)tfi^j<rtfi4  %f 
^  ftt<»i)|pit(ei  Cijiwmjt,^  r3ps„of  f9?',ft,9|9jj^r9pn)psi§^|^lgt^fl?gy 

.<chaig4,of  (feteny/i  jgi,yplvjng  tlap„y^ry  w4??fif&?o^jl?n,j5y^.^l^ 

'■Aftn'iial'iaviVbji'bbWtJdb-o^p.n'aJotieii'y   '■■■'''   '•••■"i   n;  1 'jJi./iuU.' 
54  assize  towns,  250/.  a  piece  each  circuit,  lieiog  oaetixlh 

''  ""  '  "   of'the  gefm  that  wmid  twsavedat  Y«ricii.». i ..;'.. -wjiwi^Tv^OO-' 

Atsisiiotts  ";.;■.;'. J." .;.:'.'. ./..»ij.H.J/.. ■.;>.•;■<■. a'i.ij'  'lOTjOBO'M'vhi. 
Freseot  expense  of  police courtsr. l';".Vv'.i.i.'<i.'ii.  ^v  ;.vv$q(  -  i8S(MI>-'''  ' 
TraTHtingexpeiisesof'witBesseki'.'.^v^vVki'Uyi'tit'i'.'i^L'wt  t6fi0O 
Gaol  abd'poor-liati^'ex)peBte»'' ; .  .^v^w  .ii  .s-;'vi><  iv.ik  .vl '-'as^OOO 

'  '  ' .'•■M..'    '•.     (iij'i.  1(1-     ..-'■■ 

'       T,<«talsav.w«^it.-,.,v*4'!r;'...fi"^#P 

'  60G«at3&l.Cep..4.c..4,  s»,9,5,    ■  .  ,  .,h    j;,,,.,.....  i,  .     .,.  n 
*  When  Mr.  Percival  was  sliot  in  1813  by  Bellingham,  the  assassin,  "  to  the 
bternal  disgrace  of  the  court  which  tried  him,"  was  committed,  arraigned,  con- 
victed, and  ezecnted  witbin'a  Aireetftem  the  dsly  M'  hiii:ta«i;<itr.<  SeeMJ  i.  Lord 
brougba^'^  Speeches,  412.  _  , 

'  ^^JtiSS*^'  ^  *^'  ^  ^"  ^^^ »  K'V-  Williams,  1  M.  &  Rob,  603. 
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injustice  of  this  rule  is  so  apparent,  that  we  do  not  hesitate  at 
once  to  propose  its  abolition,  and  to  suggest  that  in  all  cri- 
minal charges  the  defendant  shall  be  entitled,  as  in  Scotland,^ 
to  fifteen  clear  days  from  his  committal,  or  his  being  held  to 
bail,  or  his  receiving  notice  of  an  information  having  been 
filed,  to  the  date  of  his  trial.  This  benefit,  however,  he 
should  be  permitted  to  waive,  on  giving  seven  days*  notice  to 
the  crown  prosecutor  of  his  intention  to  do  so ;  and,  in  the 
case  of  mutual  consent,  certified  by  the  police  magistrate,  even 
this  notice  should  be  unnecessary.  The  court,  as  at  present, 
should  be  authorized  to  postpone  the  trial,  at  the  instance 
either  of  the  crown  prosecutor,  or  of  the  defendant,  on  affi- 
davits disclosing  the  unavoidable  absence  of  a  material  witness, 
or  other  just  cause  for  delay. 

We  next  propose  that  the  crown  prosecutor,  five  days  at 
least  before  the  trial,  shall,  on  request,  furnish  the  defendant 
with  a  copy  of  the  indictment  or  information,  a  copy  of 
the  depositions,  a  list  of  the  witnesses,  with  their  professions 
and  residences,  and  a  similar  list  of  the  jury  pan«l,  gratis. 
The  first  of  these  propositions  will  probably  meet  with  no 
opposition.  In  cases  of  high  treason,*  and  in  prosecutiotis  by 
the  attorney  general  for  misdemeanors,?  the  defendant  is 
already  entitled  to  a  copy  of  the  charge ;  and  the  only  plau- 
sible reason  that  can  be  assigned  for  the  refusal  of  this  pri- 
vilege in  other  cases  is,  that  the  law  requires  such  critical 
precision  in  the  form  of  indictments,  that  if  prisoners  had  an 
opportunity  of  examining  them  at  leisure  a  conviction  could 
scarcely  be  secured,  excepting  on  the  most  simple  charges* 
Whether  this  be  a  satisfactory  reason  for  refusing  a  right 
which  common  justice  demands^  or  whether  it  be  not  rather 
the  most  severe  comment  on  the  punctilious  absurdity  of  our 
rules  respecting  the  drawing  of  indietments,  is  a  qv^estion 
which  we  leave  to  others  to'  determine ;  suffice  it  to  say,  that 
if  the  power  of  amendment,  now  exercised  in  civil  causes,  was 

1  I  Hume  on  Crimes,  8. 

a  7  Will.  3,  c.  3,  s.  1 ;  7  Ann.  c.22,  s.  11 ;  6  Geo.  3,  c.  21,  s.  1,  Ir.  See  Foster's 
Crown  Law,  1,2,  228—230. 

3  60  Geo.  3  &  1  Geo,  4,  c.  4,  s.8.  By  this  act  copies  of  indictmenU  must  be 
delivered  after  appearatice  gratis. 
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extended  to  criminal  proceedings,  as,  in  a  former  article,^  we 
ventured  to  suggest  should  be  the  case,  this  argument,  such 
as  it  is,  would  be  utterly  valueless,  and  our  practice  in  this 
'  particular  might  be  made  consistent  with  that  of  Scotland,^ 
France,^  we  believe  America,  and  most  other  civilized  nations. 
Copies  of  depositions  are  already  allowed  to  prisoners,*  on 
payment  of  three  half-pence  for  every  ninety  words,  and  the 
only  alteration  that  we  wish  to  make,  is  to  abolish  this  paltry 
charge,  which,  without  eflfecting  any  saving  worthy  of  con- 
sideration, may  be  productive  of  great  oppression  to  the  pen- 
niless prisoner. 

In  proposing  that  a  list  of  the  witnesses  and  of  the  jury 
panel  should  be  furnished  to  the  defendant,  we  are  not  stag- 
gered either  by  the  authority  of  Sir  Michael  Foster,  who  has 
expressed  himself  in  dispraise  of  these  humane  provisions,^  or 
by  the  obvious  objection  that  such  lists  would  afford  a  facility 
for  collusive  practices.  The  opinion  of  the  English  judge, 
entitled,  as  it  undoubtedly  is,  to  the  gravest  consideration,  is 
certainly  counterbalanced  by  that  of  the  eminent  Scotch  jurist, 
Mr.  Hume  ;^  while  the  danger  of  collusion  is  as  nothing  com- 
pared with  the  injustice  of  putting  a  man  upon  his  trial, 
without  first  affording  him  the  slightest  opportunity  of  ascer- 
taining the  character  of  the  witnesses  who  are  to  depose 
against  him,  or  of  the  persons  who  are  summoned  to  his  jury. 
In  England,  these  privileges  are  granted  to  defendants  in  pro- 
secutions for  high  treason,  or  misprision  of  treason,  unless  the 
overt  act  charged  be  an  attempt  to  assassinate,  or  in  any  man- 
ner to  injure  the  person  of,  the  sovereign  ;'^  in  Scotland^  and 
France  9  they  are  universally  allowed  ;  and  we  sincerely  believe 
them  to  be  indispensably  requisite  for  the  purpose  of  securing 
an  impartial  trial.  Mr.  Justice  Blackstone,  after  stating  in 
his  Commentaries,^^  that,  in  favour  of  life,  a  prisoner  may 
challenge  peremptorily  a  certain  number  of  jurors,  pronounces 

1  28  Law  Mag.  1--12.  >  1  Huma  on  Crimes,  6. 

3  8  Law  Mag.  308.  "  6  6c  7  Will.  4,  c.  114,  a.  3. 

^  Foster's  Crown  Law,  250.  -^  1  Hume  on  Crimes^  5, 6. 
7  S«e7  Ann.  o.22,s.ll$  39  6c40Geo.d,c.93)  6  Geo. 4,  c. 50, a. 21  ^  and5 
£c  6  Vict.  C.51,  s.  1. 

"  1  Hume  on  Crimes,  5,  6.  '8  Law  Mag«  30d-*-310. 
>«  Vol.iv.353, 
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manity  to  prisoners,  for  which  our  Englfeh  ikwfe  Srtr'iJllS^lJ^ 
feiti/oufei"''  Hid  d^leahi'lA  |i'ri(!gfe''Aa(Jea,''that,  %'^efialbie 
efifectinUly  tfi^^Hjoy'  'tHfe'  ]|»rif  ileg^  'tHtas'' Befhl^htiy  bistdw^,'*- 
thfe  -ik^'dJfei/tea'  ifliiit'ihe  aCCTfsfea"feK6\ili'tMk*noW'Whi  tlfe 
jtitytrd-^'td'b^'Un'  lid  was'  kn^iklierfifefti^'tftehi,  •mb^  ij^i*;' 
sbhS^Vdtrtd'i>r6ba'Wy  ldcltisMet*tllwW^  Tta%Ht'lia^^  Wlf'tf{jaWa' 
tMs'feiiafe^if'PbiHsklciT  fericotrrfVirfii  '-'IPhe-'SdtJle'J&ifoAtwls" 
whilch  ^^tflle  tftfei>rfioh6i*'to'^  li6rdfltbfe'wJtftfese^'*rBb^art!'iri' 
bi' daMisd''ftt''th6>rteiltiori',  rc^d^l*  it  fteoe66Si'^'ittat'^ei/^fe 
Mfi^'iiirii',  gh'duldy'brt"rdqte,"fiiriif6H^4  dHiwlJ''trbsb<;utbF' 
■(♦itWit'li^t'iif  »ls<i'rW^es-,  Wdif  l^akt  df 'feuifh'ia^  aVfetoT^k' 
to- MtS ; ' '  but,"  a^tfie  •pWsfe&iitdi'  -Hki  M'ii^tkkH^l-  liibife' Wfli^r 
for-bbW^fclSnglhtf'^rittfs  df  li'fs  i^fiiirg^;'  tH^ti  'tH^'plisottfei^li^' 
{otfr^piinii&i\^'3ef^ii6k,  t^6' jjtojjdie'tiiat  tW^'lla/st-ttfeniifel' 'fist' 
need' tofM'd'elf^er^d 'tin  Withiii •■t\lb  dajlibf lthfe''tHH'.' '■  '"'^■'" 

■ft  fiiayhert'te'bbset^ii-'trtat'iri  Slddtfend'fet^y  defe'ridarit'^ 
i^  boStid  Hfim  i<6  ^aWtih  thy  prok^ddttli-,  t*dd^1jef6"i*lfcte" 
tml,  iWthlhis  '«'rttteHdefehce?,ai<eom{Janfed'by  a  M^tWiiikH" 
w^t^esS^S'S^'lie  ttjtehd^' to  'tial^. ' "Irt'ptacHic^,"hbv^Vei','  tlfis'' 
rtflfe"  ii  'iWd(!>to  '^rtfoi'eed,'  'tift'lfeii'sttid'dfeffitid^ht'tiieaWi' t6'  isgt'b^" 
86iheifpteiit'de(fehte:'a&'dn'Alfci;'iisatiJtj>]6rtWaikk'«''''''''^ 

■'Iri  thWs  'su'ggeMtirt^  aktJflib'brbWA  •ib!J«'i6i?'rffid'tHy  def^riftli'  L 
antshWild  k^pfefctivilif'dtlii^er'a'Ki^i; bf  witrtfesfe'^S' Whfe' bp|^'' 
ndftt}'  W^^!6''nk'fdi-ga^Ke  '^KJslsiMA  c;KjJnde'6f"^6tne'JA^tfeHa" 
wi*fieS^'bilii^''dl6o6^eitd'Tjk^e^ili/  i?h«''fiii^  Mi^H  «felfet<<ll^'' 
seiit'^Aai*<i  a'i'te  tJftfHfe  irflsil'l'  Wit  iW^^dVdyr  'tb'Wdrfy^^irty'lH^  ' 
jirifle^'dfa'aJWh^d}  ^embld  kytKbiiiie'tK*'cift^tt^'jft)M{«ln«" 
tbe'^tM>Ri^'SU6H€tt'bVbht!;liif'tWe'''^^iif''erilHM't'6'tlife'fei^' 
should  be  unwilling  to  waive  his  right,  and  the  application  for 
postponement  should  bpptor  to  be!madie>i«'goed  ftdtb^!aft<i«a 
reasonable  grounds.^  ,  '  >  u.  .>  >  09,)  -  • 

,  We,  poRfpome^t?  tJ^e  B^-<x;e^^i;\g)?  ftt  ,^19,  trij^^  anjj  thp^)"^ 

*  Tfi&'  dW'4sf  the"tai»  *  ffintii.  '"S*  «■  LW-Mi/gi'308. '  'S^  ■sBaJ'  KSrfilPr ' 
Crown  Law,  250,  2151.  ■•"■■'  ''■'  ■'  ■-■■■'  '••'"•  '_■  '■""'  ';"■ 

•  See  note',  ante,  260.  ''^'"'\' 
*'itt  ^roi)n]i,'if  VlinateKariitiiesi  fi/rHbii  frdi^it^lioti  tw otnilited 'frtirifl^  Hsi, 

a  nbW jndictt^ebt  most'U  kettfed^a'Oli'priWer^  tb^ettief  \^b  U'  fteih  h's^  bfwlt''' 
nesses  a** juiori.    Iii'iiiehCMe'lwhasfifteieti'days'ftomthii'sdcotid'sefrtrlce.''"'   '•'' 


« 
W?eix^ptqi;yjpJ)sm^ge...  j    ..,.,  j.^.i,,   ...,    .    ...-,:,;  .>t  ....... ., 

Jfly,4^jtl>p  )T9f)fj  pj^qpd.jajt.tlie.h^ftd  of.t^,  pr,es,5n|,:aj;tiqle.;. 

in,i^i^i9ft9f  tr^fa^]9.,?^^t^d|  ,19  ,^^np;raijiirt9ry:<9b^\lwge' oC 
tUviy'r^se  jfir^rs,  .qxcepj^^jip, jrtifij  9apie.fit;a^.,a(;teip,i>fc  tf^WH-Wi 
i^u^-e^  %pej:^)X^,pf,^heiqv^ea^f  vifb€|n  |)§  i^.peripitted.tp  pbftU 
lepgd.pq^y.twefity;^  .,§ecop4Jy,,  ii^  lTpl?ii4,.  thej^^epcjwt.  qaa 
cl>al}eng9 .  but  ,tb^  ^Rt-i;^;^^^}  n^,a^^pr,,ii>,;Wlf.i93S^^  .9f,>igh, 

*?^^?^  .?^d^  Pfi^PTJ^ioft  9f  tre^w;-?  -*A>:%^-W  .Ei^g?^^^^ 

pr/ponei:  iodiq^^d  fw,?ifj  fjE;lflny,fli9.y.ch?U^g^  tujeijity.jyili;^^^^ 
wtijle.  i^  Jvi^I^fld  Ivsivcai^  ,9^1y  .d,?  iPp.,iin,,,9apf^.  J5lx?|i^ie3i*. 
f9uirtlily,  i^%J^^^c^,1i^ei}^yf.^T^^  yvitJ^  it^JSn^t^ Wf<itjc^{ 
unless  whf^jtbq  iprivil^g^  .9f,;c|)ijal)ppg^MJ?r^J^pi;f^S^y,e)^.t9wqefi. 
^yu^ft^<^?.v  ;ftfthly^.,Wtjb€ir.ir^  ,Ir§i^pd„is  pe- 

to^U  of,i?j^^fini^fl9fS,|ai^jwel|[|,a^  .fd(^s|;.^4.str^^s9ij^.,^p,/ 
r?prQSjeni,atiY^  Jpft  ,tk,PfWT(n.  wa^  p^^eflj^^^ly,  a^y  ^ 

number  crf*-;jurpr6,  tilI,tth^.pappl;i^,i^J}auatfi<J^,f^  fftM. 

juTy,be:PQfrtlfW.Oib,^ipej:},.%y.?ntfp,t.i^w^ 

in  S<^o|il9pid,,J39th.JJl?^  andi.tbie,  ap^jfif^  jinay^pe^.; 

rQ^flptpr^y,^^llCTS€i.,^H€i  j,Wpj:^Min  ,9|l|l  jCriwwCcftfpa^L  ^^,:'. 
la^tiy,,j».^  ps^nt^  9r,^he,(Uipi^4^ICii:5gdowi,.^f,cb^ll^pge  fyr,, 
cayse,ift,a}}9.\y^djp  ^U,  tri?);s  *^pi  bo^^p^fit^e^,  .  .^P  tf^^U^\i,. 

o^J^irJarfsJj^  P^m^iiWjt^i  ^u^i^ffuppj^p^ejft^y  paflaesjlpj^pply/. 

''•i  •;  ■jrj;'.|(.f.:;.;  •uij  i  -:-.  j  '^n  -,;i    .7',%//  <■]  •  ;.  M. /•:..'    ).«  ",!..,  -^ 

s  9  Geo.  4,  c.  54,  s.  9.  j.  ,.       .     /;,,,,..,. 

»  6  Geo,  4rC.  50,8.29;  E.  v.Geach,,9  C.&  P.  499.  ~     '  '      !  ^      ' 

^'9"Geb/  i/'t!.  64;  s;  9;"tl.  v.  W4(6ldn,'  Haye^s'tJr.  i^,*586,  ed:  18^7;  1 

Crawford  &  Dix,  C.  C.  189,  S.  C.  n. ;  R.  v.  Phelaw,  id. ;  R.  v.  Adams  and 

L%ng<9i>i  ^,.y.  Mpore^apd  |l^/ V,  Gk^, j^Ued  Ijy.Jojf,  p,  ^—9.    Tbi^.^last  casfs  is 

now  pending  before  the  House  of  Lords.  .,  i     .,      r 

*  Joy.  17.  .,.^'  ,'. '     ',,  /.". 

R;,v„G?acJ^,.i4-50p;rR,  v,  Q'Coi^ley.  26  How.SU  1^.119^  12,40  j  R.  v..  ForiJ, 
Ld.  Gray.  9  ^,  ^7*  1.29 >:  %  TJu  Rayraood,  473,.  S,  C, ;  2  Gude,  l9Aj,  note. 
f  6Geo.  4/c.2i2,8. 16. 
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any  accidental  default.  These  names  being  drawn  by  lot^ 
may  be  challenged  alternately  by  the  prisoner  and  the  crown 
prosecutor  until  only  twelve  jurymen  are  left,  but  the  grounds 
of  challenge  are  not  allowed  to  be  stated.^ 

In  contrasting  these  several  plans  with  each  other^  we  do 
not  hesitate  to  award  the  palm  of  superiority  to  the  French 
mode  of  procedure^  which  appears  to  us  to  combine,  as  far  as 
human  wisdom  can  do  so,  the  best  means  of  selecting  an  im- 
partial jury,  with  the  least  annoyance  to  the  persons  who  are 
to  compose  that  body.  By  allowing  each  party  to  challenge 
alternately,  equal  justice  is  dealt  out  to  the  public  and  the 
prisoner,  and  we  need  not  the  authority  of  Sir  Michael  Foster 
that  this  is  an  object  of  the  last  importance  in  criminal  trials  f 
by  allowing  two  full  juries  to  be  challenged  in  this  manner, 
it  is  scarcely  possible,  and  this  is  all  that  can  be  said  of  the 
best  of  man's  devices,  that  any  unfit  person  should  obtain  a 
seat  in  the  jury  box ; — especially,  if,  as  we  propose,  the  accused 
as  well  as  the  prosecutor  shall  have  had  a  previous  opportu- 
nity of  inquiring  into  the  character  of  the  parties  who  are  to 
try  him ; — by  summoning  only  forty  jurors,  the  inconveniences 
arising  from  loss  of  time  and  non*attention  to  busmess  are 
confined  within  the  narrowest  limits,  and  are  not,  as  in  Eng- 
land, shared  unnecessarily  by  a  numerous  body,  who  have  on 
some  occasions  amounted  to  150  or  even  300  persons  f  and 
by  not  allowing  challenges  for  cause  shown  not  only  is  the 
evil  obviated  to  which  Mr.  Justice  Blackstone  alludes,  when 
he  says  that,  **  If  the  reason  assigned  prove  insufficient  to  set 
aside  the  juror,  perhaps  the  bare  qnestioning  his  indifference 
may  sometimes  provoke  a  resentment  ;"^  but  all  those  questions 
respecting  the  sufficiency  of  a  cause  of  challenge,  which  now, 
in  this  country,  perplex  the  judge  and  delay  the  jury,  and 
which  may  occasion  the  escape  of  the  worst  criminal,  are  at 
once  avoided.  For  these  reasons  we  have  no  hesitation  in 
proposing  the  adoption  of  the  French  system  of  challenging 
jurors. 

'  8  Law  Mag.  309. 

*  Foster's  Crown  Law,  251. 

•  In  Watson's  case,  300  jurors  were  summoned  ;  in  Bolam's,  150;  see  9  C.  & 
P.  600. 

♦  4  Comm.  353. 
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The  next  alteration  we  suggest,  is  the  introduction  of  spe- 
cial juries  into  crimixutl  courts  both  at  the  assizes  and  at  the 
Old  Bailey.  This  may  perhaps  be  regarded  as  an  innovation 
of  some  magnitude,  but  we  hope  to  be  enabled  to  show  that  it 
is  a  plan  not  only  practicable  but  just.  If  it  be  once  admitted 
that  in  the  disputes  between  man  and  man,  which  form  the 
sutgect-matter  of  a  civil  action^  questions  are  wont  to  arise 
which  cim  be  best,  if  not  only,  decided  by  the  superior  intelli- 
gence of  a  special  jury,  it  will  be  difficult  to  see  why  such 
questions  may  not  also  occur  in  a  criminal  court.  The  facts 
detailed  in  evidence  are  frequently  as  complicated  in  the  one 
GMe  as  in  the  other  \  the  inferences  to  be  drawn  from  the 
conduct  of  parties  and  witnesses  lare,  in  both  criminal  and 
civil  pr oceedings^  equally  subtle ;  the  motites  which  influence 
their  actions  are  equally  obscure ;  while  the  consequences  of 
error  are  beyond  all  comparison  more  important,  when  the 
character,  or  Uberty,  or  life  of  the  defendant  is  at  stake,  than 
where  the  loss  or  gain  of  a  few  pounds  is  alone  involved  in 
the  point  at  issue*  If  an  action  be  brought  against  a  man  for 
a  libel,  he  is  entitled,  as  a  matter  of  course,  to  apply  for  a 
special  jury ;  and  if  he  succeed,  and  the  judge  think  that  it 
was  a.  fit  case  to  be  presented  to  their  consideration,  his  op- 
ponent will  have,  to  pay  the  costs  occasioned  by  their  being 
summoned*  If,  however,  he  be  indicted  for  the  same  libel, 
he  is  deprived  of  this  privilege,  and  must  rely  on  the  unani- 
mous verdict  of  twelve  men,  whom  the  law  indeed  regards  as  his 
equals,  but  whose  sympathies  and  feelings  are  perhaps  diame- 
trically opposed  to  the  class  of  society  to  which  he  belongs, 
and  who,  from  want  of  education  or  intelligence,  are  wholly 
incompetent  to  decide  upon  the  nature  of  the  cliarge  that  is 
brought  against  him.  He  may,  indeed,  apply  to  the  superior 
judges,  to  remove  the  indictment  by  certiorari,  and  may  thus, 
perhaps,  obtain  indirectly  the  object  he  has  in  view ;  but  as  the 
costs  of  this  step  are  eijceedingly  heavy,  and  must  fall  upon 
himself,  and  as,  moreover,  the  appUcation  may  be  refused,  or 
if  granted,  be  subsequently  set  aside,  the  rich  man  alone  can 
have  recourse  to  this  measure ;  and  even  he  may  well  doubt 
whether,  on  a  balance  of  evils,  it  be  not  better  to  run  the  risk 
of  an  improper  verdict,  than  to  make  the  certain  sacrifice 
which  the  attainment  of  a  certiorari  requires. 
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Besides,  in  treasons  and  felonies,  he  has  not  even  this  pri- 
vilege,  for  though  the  writ  be  obtained,  no  special  jary  can  be 
summoned,  because,  forsooth,  persons  accused  of  these  crimes 
have  a  right  of  peremptory  challenge.^  A  more  frivolous  rea- 
son for  a  rule,  which  in  many  cases  practically  deprives  the 
prisoner  of  a  fair  trial,  cannot  |)ossibly  be  imagined.  In  the 
first  place,  even  if  the  present  practice  of  peremptory  chal* 
lenge  were  to  remain  untouched,  there  is  ao  reason  why 
the  defendant  should  not  waive  a  privilege  which  he  con- 
siders oppressive,  while  there  is  every  reason  why  an  innocent 
party  in  a  complicated  case  of  circumstantial  evidence,  should 
be  anxious  to  do  so,  when  the  consequence  would  be  that 
men  of  superior  intellect  and  education  would  have  to  decide 
upon  his  guilt  or  innocence ;  and  next,  it  must  be  borne  in 
mind  that,  according  to  the  present  mode  of  striking  and  re- 
ducing a  special  jury,  each  party  enjoys  the  privilege  of  pe- 
remptory challenge  to  the  extent  of  twelve  jurymen,  and  if  the 
alterations  suggested  above,  in  the  law  of  challenging  com- 
mon juries,  be  carried  into  effect,  no  larger  number  could  be 
challenged  in  any  case.  From  these  observations  it  is  per- 
fectly clear,  that  the  right  of  peremptory  challenge  furnishes 
no  possible  argument  against  the  appointment  of  a  special 
juiy  at  the  instance  of  the  defendant,  while,  even  if  the  appli- 
cation be  made  by  the  crown,  this  right  can  only  be  success- 
fully urged,  in  the  event  of  its  being  deemed  inexpedient 
to  reduce' peremptory  challenges  to  one  full  jury. 

In  contending  for  the  utility  of  this  alteration,  we  beg  to  re- 
mind our  readers,  that  in  the  early  periods  of  history,  and,  in- 
deed, down  to  the  time  when  special  jurors  were  first  summoned 
as  a  distinct  body  from  common  jurors,  gentlemen  of  station 
were  in  the  habit  of  sitting  upon  the  jury  in  criminal  cases; 
and,  indeed,  on  important  occasions,  it  was  by  no  means  un- 
usual to  see  baronets,  knights,  and  other  persons  of  wealth 
empannelled  to  try  some  state  prisoner,  as  a  reference  to  the 
first  few  volumes  of  the  State  Trials  will  clearly  prove.  It  is 
also  worth  observing  that  in  Scotland,  at  the  present  day, 
though  special  June^  are  not  summoned  in  criminal  trials, 

^  This  was  the  reason  assigned  by  Parker,  C.  J.,  in  Macarthey*s  case.    See 
Joy,  36. 
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special  jMror*  are,  each  jury  being  composed  of  five  special 
and  ten  common  jurors. 

As  to  the  mode  of  obtaining  a  special  jury,  we  propose  that 
the  police  magistrate,  on  an  application  being  made  to  him  by 
either  the  crown  prosecutor  or  the  defendant,  should  have  a 
discretionary  power  of  making  an  order  for  that  purpose,  and 
in  the  event  of  his  refusing  to  entertain  the  application,  it 
should  still  be  open  to  the  party  to  apply  to  one  of  the 
superior  judges.  These  jurors,  like  their  humbler  brethren, 
should  be  bound  to  attend  without  remuneration;  no  fee 
should  be  paid  to  the  sheriff  for  summoning  them  ,*  no  special 
distringas  should  issue;  and,  in  short,  all  the  needless  charges 
which  now  attend  the  obtaining  of  a  special  jury,  and  which 
can  best  be  described  as  legalized  plundering,  should  be 
abolished.  No  sensible  reason  can  be  given  why  a  special 
jury  should  not  be  summoned  at  as  cheap  a  rate  as  a  common 
jury,  yet  the  former  cannot  be  obtained  but  at  a  cost  amounting 
to  2bU 

The  only  real  objection,  which,  we  believe,  can  be  urged  to 
the  adoption  of  special  juries  in  criminal  courts,  is  that  this 
arrangement  would  impose  a  troublesome  duty  on  the  gentle- 
men of  the  country ;  but,  in  the  first  place,  if,  as  we  assume, 
grand  juries  are  abolished,  the  time  which  is  thus  saved  to  the 
persons  composing  those  inquests  may  be  well  bestowed  on 
the  public  service,  and  will  prove  amply  sufficient  for  the  object 
proposed  ;  and  secondly,  if  this  be  not  the  case,  it  should  be 
remembered,  that  as  special  juries  and  petty  juries  cannot  sit 
together,  the  time  that  will  be  lost  by  the  one  will  be  gained 
by  the  other;  or,  in  other  words,  petty  j urymen,  consisting  of 
shopkeepers,  farmers,  and  persons  of  that  rank  of  life,  whose 
very  livelihood  depends  upon  their  daily  exertions,  will  be 
partly  relieved  from  an  onerous  duty,  which  will  devolve  upon 
men  who  follow  business  as  a  pleasure,  or  the  hounds  as  an 
occupation.    • 

The  only  remaining  suggestion  which  our  limits  will  allow 
us  to  make,  is  that  the  judge  should  be  empowered,  in  the 
event  of  an  acquittal,  and  the  innocence  of  the  prisoner  being 
clearly  established,  to  award  to  him  the  repayment  of  the  costs 
he  has  incurred  ;  such  costs  to  be  paid,  either  by  the  party 

'  Corner's  Crown  Office  Forms,  170. 
VOL.  XXXIV.  NO.  LXIV.  T 
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complaining  of  injury  or  the  public  prosecutor,  in  caae  the 
judge  shall  consider  that  they  have  acted  with  harshness,  or  by 
the  county,  if  no  improper  motives  or  conduct  on  the  part  of 
those  persons  shall  be  proved.  We  give  no  elaborate  reasons 
for  offering  this  suggestion,  since  we  are  sure  that  none  can 
be  required.  The  interests  of  justice  and  of  society  may 
demand  that  a  public  investigation  into  a  man's  conduct 
should  take  place,  but  as  soon  as  his  innocence  is  proved 
beyond  dispute,  common  humanity  dictates  that  be  should  not, 
in  addition  to  the  necessary  annoyance  and  anxiety  he  has 
suffered,  be  driven,  perhaps,  to  the  brink  of  ruin,  by  being 
called  upon  to  pay  the  expenses  of  his  trial. 

It  will  be  seen  that,  respecting  several  of  the  questions  put 
by  the  commissioners,  we  have,  in  the  present  article,  offered 
no  opinion.  Some  of  them  have  already  been  noticed  by  us 
more  or  less  fully  on  other  occasions ,'  as,  for  instance,  tbe 
question  respecting  the  present  practice  of  reserving  points  of 
law  for  the  opinion  of  the  judges  j^  that  which  relates  to  for- 
feiture as  incident  to  conviction  ;2  and  that  which  regards 
the  present  distinction  between  principals  and  accessaries.* 
These  we  do  not  intend  again  to  discuss ;  while  the  remainder, 
which  include  the  practice  respecting  writs  of  certiorari,  una- 
nimity of  jurors,  criminal  informations,  coroner's  inquests,  and 
proceedings  by  habeas  corpus,  may,  some  or  all,  possibly  form 
the  subject  of  a  future  article.  In  the  meanwhile  we  shall 
close  our  present  remarks,  by  presenting  to  our  readers  a  brief 
summary  of  the  alterations  we  suggest,  which  are  : 
1st. — That  grand  juries  be  abolished. 

2d. — That  police  courts  be  established  in  each  county  or  par- 
liamentary division  of  a  county,  and  in  each  town  con- 
taining forty  thousand  inhabitants. 
3d. — ^That  stipendiary  chairmen  be  appointed  for  the  sessions. 
4th. — That  crown  prosecutors  be  attached  to  each  police 
court,  and  be  authorised  to  conduct  the' entire  crimi- 
nal business  of  their  respective  districts ;  that  one 
chief  crown  prosecutor  be  appointed  to  manage  all 
criminal  informations  in  the  Court  of  Queen's  Bench, 

*  Law  Mag.  No.  Ivii.  pp.  19—23. 

«  Law  Mag.  NoJxi.  pp.  23—24,  and  pp.  45—46. 

3  Ibid,  pp,  25—27. 
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and  all  state  prosecutions;  and  that  the  attorney- 
general  be  considered  the  supreme  head  of  this  depart- 
ment. 

5tb. — That  the  defendant  shall^  in  all  casesi  be  entitled  to 
fifteen  days  from  the  date  of  the  commencement  of 
proceedings  to  the  day  of  trial,  having  a  pow^r  to 
waive  such  privilege,  in'  case  he  shall  deem  it  his 
interest  to  do  so. 

6th. — That  five  days  before  the  trial,  the  defendant  shall,  on 
request,  be  furnished  with  a  copy  of  the  indictment  or 
information,  a  copy  of  the  depositions,  a  list  of  the  wit- 
nesses, and  a  list  of  the  jury  panel  gratis ;  and  that 
two  days  before  the  trial,  the  defendant  shall,  on  re- 
quest;^  furnish  the  crown  attorney  with  a  list  of  such 
witnesses  as  he  intends  to  call  to  facts. 

7th» — ^That  both  the  crown  prosecutor  and  the  defendant  shall 
be  entitled  to  challenge  peremptorily  one  full  jury 
each,  but  no  more,  and  that  no  challenge  for  cause  be 
allowed. 

Sth.-^That  at  the  Central  Criminal  Court  and  at  the  assizes 
special  juries  may  be  allowed  on  important  trials ;  that 
the  application  for  their  appointment  may  be  made  by 
either  party  to  the  police  magistrate,  and  in  case  of  his 
refusal  to  grant  an  order,  to  one  of  the  superior 
judges ;  and  that  those  jurors  shall  discharge  their 
duties  without  remuneration. 

Lastly. — That,  where  the  defendant's  innocence  is  clearly 
established  at  the  trial,  the  judge  shall  be  empowered 
to  award  him  his  costs. 

J.  P.  T. 
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There  is  one  characteristic  lii  the  hfstory  ot  ancient  luHspru- 
deiice,  which  Has  attracted  a  great  deal  of:  observation.  \  Has 
th.e*  absence  of  any'  indication"  that  the  course  of  jjustipe  was 
al  any  tinie  feniharrassed  by  the  coniftict  of  laws.  Different 
writers  pav.e  endeavoured  to  explain  this  pecmiarity ;  some  by 
the  infrequency  of  the  intercourse  of  ancient  nations^,  others 
by  the  idea  received  amongst  the  Grreets,  thajt  all  foreigners 
were,  hardly  to  be  treated  as  civilfz^S  people,  and  by  tbe  uni- 

]  versaiity  of  the  Komari  law^  tTe  doubt  whether  any  writer 
lias  reacfiea  a  satisfactory  explanation.     It  is  dear  that  when 

.  the  lireeks  used  the  term  puopotgoi,  they  by  po  naeans  intended 
to  express  Hip  i(fea  contained  In  bur  word"  barparians;^^  apd 
it  is  well  known 'tliat  the  nations  conquered  oy  the  Koma^us 
were  m  a  great  measure, anoweq  to  enjoy  their  local  usages 
ana  Jaws  and  institutions.  With  regard  tpMinfrequency  of 
communicati9n,  the  idea  is,  not  bopie,  out  py  histoKy..  ^yre, 
and  Cartfiage  old  and  new.  and  many  other.towins  ajid  .states, 
derived  wealth  and  greatness  from  comuierce^lope. ,  If  this 
id^a  IS , admitted,, vimaf  interpretation  can.we  give  to  the  nume- 

Ti.r.i    j  .!.i:i'    '"li^/fi    !o.l  !'^/i    .'Ti!,,    /C)|J'.»  Jr  III  jrPoi.    j;»h    '.ii-'Ooii 

ro\is .passages  in  ancienf, works/ which  are, founded  upon  the 
extent,  ot  naval  enterprise  f  ,  , 

vli'.i.r;o')    i,;;.n..uP»;fl4^9fi?m9,,di^?fl^ab^l.   iu    ,l.'j.I.  .fv/oil^ou 

...1.    fi.   XM.^lHwTI^,^^rVt^^m?>t^"JJ?^^,.   -.-.if:    -nri    \;.,.J   b«,l 
Nou  tangenda  rates  transiliunt  vada.",i  , 

It  seems  to  us  that  the  judicidJj.w.ti|f^s»?.>wbdjbAre:ifedfien 
,  tli^^Pi^t  ^fytippai  Ki^.pfi.th^  ^»bi^t,,,ar^  tboa^.iwhD/h^v*r  not 
.4wiftd,ttift  factithaV  any  .^.yfifeijfippai^ft  ^,tm^9fl^9m\W,\.  but 
.i^^iyfi.  l^in^ply,9iaited.;thAt,V^B,  ip[  ttfe^ip;  tipji^B  ac^  igttor»«)t,.hQ]^ 
.  thefiifi  qu^tipns  .jsfj^rQ^i^pp^pd.pjf : m  ,tb§.  cpur^s,Of  »fttii^ifejr,i  • 
.  .Xh^.aarlieBt  forro.,in,,whi,qb.W^tWjr  p?eft^P^&  tf)j«,cclH^i^tito 
ow  nptipe,  i^ithje  system. of .p(pr«ppa.Uaw*sp/3»lM>ir(^^i^ 

, .^i^tipciiiqiji  to, .territorial  hmA  .  WhU^  ,th<^ . milmf^.mtmB, 
..who.px^r^^.  Eurpp^,  (hq  Gpttis^  Burgw^i^n^*.  Ranks  aad 

1  Horat  Carm.  lib.  3. 

*  Story's  Conflict  of  Laws ;  Bulge's  Comm.  i.  p.  3. 

*  Story,  Conflict  of  Laws,  §  2*a. 
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Lombards,  maintained  their  own  laws  and  usages  and  customs 
amongst  membep&ofi  their  town  itribes,  they  allowed  the  several 
races,  over  whom  they  est^blf^hed  their  sway,  to  retain  am^ng 
fliemselves  the  ^dn^mistration  of  tl^ei^  owfi  cus,tops,an4  lavys. 
tins  systena'  tas  lieen  ternied  tlie  system  or.  personal  laws. 
Men  nyea  together  m  pneand|  the  same  cpun^try,  and  m  habits 
of  daily  intierqourse,  but  subject  to  totally  diflferent  laws, 
-fiiphbp  Agobardus^  wrote  in  a  jetier  to  l^o^is  le  I)ebopnair^ : 
/'  It  often  happiens  ^at  ^ve  men,  each  under  a  difFerent.law^ 
iiay  be  fqund  wajking  or  setting  together/'  ^  . 

Germany  appears  to .  haY9  teen  the  country  in^  which  this 

system  pbtaiued  tli^e  firmest  hold,  and  in  wnich  i^  iS|  supposed 

tohavehai  the  greatest  effect  in  engendering  the  spirit  jpf 

frieedom  and  independence,  which' belongs  to  the  national 

character.     There  is  a  passage  in  Savigny's  Hisit^ry  o^  t|ie 

'Roman  Le^w  iri  the  Middle  Ages,^  which  gives  a  cunous 

aecoiint  of  these  personal  lavyg.     He  thinks  that  the  system 

preyailed  iri  all  tjie  Geiman  States,  which  were  formerly  sub-^ 

'  j^ct  to  Tttbine. '  ^^  At  first  the  validity  of  two  laws  on\y  was 

'  aifimitted';  e^  g.  the  law  of  the  victorious  vace  and  of  thevan- 

quislied/ltbnaaris.     Individuals  belongmg  to  othef  Gternaan 

nafions  did.  liofatfirst  enjoy  ttle  ri^ht  of  living  under  their 

'  own  laws;  but  when  our  supposed  kingdom  had  extended  its 

conquests,  and  spread  out  its  dominion  over  other  Gernian 

tribes,  then  the  laws  bt"  thh  d5hV|ir«P6d  Gierr6ah  races  were 

acknowledged,  in  tll^' i^hie^'Wdlhri^i^  ^^'tibe 'Roman  formerly 

had  been.  „Thus  also  eveiy^'fili'^T^nlaw^' prevailing  in  the 

empire  of  th^'  conqueror^  was  admiited  and  considered  as  valid 

i«wbitogrflitbd'¥aiKjsrfdh€df/''^^        ^"i^  J^-^^^  ^-^  ^^  ciarjor,  iT 

Ju/i  We^ivilll  ^(Jf ^flt6p^4o ^e€)tt^cfr ' W  ni4y'teigfh'*be^chtti-^tfcr 

fadd,lciJtt«€^ft<«bJofr  Arti^  i»€m§[Fb*btei^feyj|«Mri.  "'HW^l^b- 

th^dilgli  ^  tlie'teeki  idf^ift<!^rtf6iA^e!^  li^W^rt^  ^tid^i'^^^yj^b^ 
^<tooi%h  -eitlJi^oWtea^y  to^lietfkife*^;  '6r/*  a^^  JJi^  te^^pi<dtAble, 
-Iht^wigh  ai  i^bdy^<«ooceBkibiV^t6'the'^mi^e(0t  iWnd,^  64* 
t  the  general  itflbeciHfy  oP  tH4  j  udi^ial  body;  ai^q'ttbsfidAd'  wlil&h 
iflwie by-m tneuh^'cdf^edriedWith ^be'eotfiHy'wiiifcffi  feptEli]^^ tip 

in   a  more   advanced   stage   of  international   iurisprudence. 

"'  •'■  •'  "''i  Story;  f  2  a,  n.  '  \  ''  '  '^  Jfbid.'  '"""'  . 
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Moreover,  thiB  system  of  law  was  founded  npoa  relations  sub- 
sistiog  not  b^tweea  nations,  but  between  individuals.  The  stale 
of  things  to  which  it  is  addressed,  is  a  many-headed  imperium 
in  imperio*  Coaiity,  on  the  other  hand,  is  foiuided  upon  the 
Illation  betwe^  different  governments,  absolute  within  their 
respective  hmits,  and  independent  of  one  another*  As  the  cri^ 
sades,  the  revival  of  commerce,  the  increase  of  Christkmity  and 
other  circumstances,  brought  nations  into  the  close  contiguity 
which  had  formerly  existed  amongst  individuals,  the  laws  of 
different  nations  were  brought  to  bear  upon  one  another  ia 
the  person  of  the  same  suitor,  in  respect  of  the  same  contract, 
and  for  the  measure  of  the  same  obligation.  A  will  was  made 
in  Holland;  the  effect  of  it  was  the  subject  of  trial  in  Fraoce. 
Marriage  took  i^ace  in  Germany,  the  rights  of  the  married 
couple  and  of  their  offspring  formed  the  subject  of  adjudica- 
tion in  Denmark.  In  every  state  there  arose  innumerable 
cases  in  which  it  was  necessary  to  determine  between  the 
claim  of  one  law  or  of  another  to  be  admitted  as  the  rule  of 
decision ;  and  thus  arose  the  need  of  rules  comprehensive  m. 
iheix  character,  enlarged  in  their  scope,  and  calculated  to  give 
assurance  to  contracting  parties,  that  in  every  country  with 
which  they  might  have  dealings,  their  rights  would  be  re~ 
spected  and  enforced.  The  comity  of  nations  sprang  from 
these  eiroumstances.  It  was  the  natural  and  necessary  pro- 
duce of  complicated  relations  subsisting  between  the  manbers 
of  differeiat  civilized  nations.  We  may  go  furtb^ :  as  the 
number  of  points  increased,  in  which  comity  was  universally 
admitted,  these  points  formed  a  species  of  general  law.  The 
system  of  international  justice  thus  began  to  be  developed. 
'^  It  first  assumed  the  modest  form  of  commercial  usages  ;^  it 
was  next  promulgated  under  the  more  imposing  authority  of 
royal  ordinances ;  and  it  finally  became,  by  silent  adoption,  a 
generally  connected  system,  founded  in  the  natural  conve- 
nience and  asserted  by  the  general  comity  of  the  commercial 
nations  of  Europe.  The  system,  thus  introduced  for  the  pur- 
poses of  commerce,  has  gradually  extended  itself  to  other 
objects,  as  the  intercourse  of  nations  has  become  more  free  and 
frequent..    New  rules,  resting  on  the  basis  of  general  conve- 

^  Story,  Conflict  of  Laws,  §  3. 
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nience^  and  an  enlarged  sense  of  national  duty,  have  from 
time  to  time  been  promulgated  by  jurists,  and  supported  by 
cowrts  of  justice,  by  a  course  of  juridical  reasoning,  tvhich  has 
commanded  almost  universal  confidence,  respect  and  obedience, 
without  the  aid  either  of  municipal  statutes,  or  of  royal  ordi- 
nances, or  of  intehiational  treaties/^ 

Lord  Stowell*  frequently  spoke  of  the  conflictus  legum,  as 
**  that  most  difficult  chapter  of  general  law."  In  studying  it 
W8  have  a  great  advantage  in  the  treatise  of  Mr.  Justice  Story. 
We  regard  his  opinions  with  peculiar  deference,  not  merely 
because  he  is  individually  a  man  of  extensive  learning,  of  deep 
reflection  and  enlarged' views,  but  also  because  the  constitution 
of  the  country  in  which  he  lives  keeps  the  subject  constantly 
within  his  view.  Every  state  in  the  North  American  federal 
union  is  independent  of  the  other  states.  Except  upon  par- 
ticular subjects,  the  courts  in  every  one  of  the  states  are 
stipteme.  Thus  we  have  an  instance  of  states,  as  intimately 
connected  wHh  one  atnother  as  different  counties  in  Great 
Britain,  in  which  the  constant  subject  of  consideration  is  the 
respect  reciprocally  due  to  their  several  laws.  As  a  necessary 
consequence,  the  subject  has  become  familiar  amongst  them ; 
their  judges  estimate  the  rules  which  they  propound  by  a  con- 
stant acquaintance  with  their  practical  effect;  noi'  can  any 
counsel  anticipate  distinction,  who  is  not  prepared  to  apply 
rules  of  this  character  in  daily  consultation  and  argument* 

While  English  courts  sit  for  days  and  weeks  without  re- 
course to  any  one  rule  of  international  law,  in  American  courts 
that  law  is  the  never  ceasing  theme  of  discussion.  It  is  as 
essential  to  the  latter  as  their  domestic  codes.  We  may  add, 
that  the  more  our  commerce  is  extended,  the  more  various  the 
channels  in  which  it  flows,  the  more  frequently  will  similar 
questions  arise  in  our  courts,  and  the  more  necessary  it  will 
become  to  have  a  thorough  knowledge  of  the  rules  and  prin- 
ciples upon  which  they  are  to  be  determined. 

Before  however  we  enter  at  length  upon  the  subject,  we 
must  consider  whether  the  term  which  we  employ  is  correct. 
The  question  is  not  one  merely  of  words.  It  goes  to  the 
essence  <!#  the  law  itself:    Lord  Brougham  objects  to  the 

1  Heading  v.  Smith,  2  Hag.  dm.  p;  392. 
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terra  "  conaity  of  nations.**   In  Tates  v.  Thompson  he  ajiprcWtts 

of  a  reference  to  a  foreign  law  upon  the  interpretatioft  Off'a 

^wilL     "But  here,"'  he  says,  "I  think  the'itnporthig  of'tSfe 

foreign  code   f sometimes  '  incorr^c^fy  catlkd'  cbfh^ipts)  Intt^t 

jptqp/'/    -Again  in  Warrenfler  vi  Warrendet^  He  itsei'the  fM- 

loMjjng. >vorda :  "  TJie  general  principle  fe  dfetiied  by'ni>  diife, 

r  tJja^^tb^,  lex  loci  is.  to  pe  ifhe  govei'ning  iriift'iA  tfetifliiig'-'tiptin 

tb^  validity  or  inva^^^  all  personal  cohti^ctsl'^  ^"♦^'Tbii^fis 

.  ^o^etimes  expi^essed,'  and  I  take'IeaVe  io^ i^'fitiac^)i¥^iky 

i  expr^sedf  by  paying  that  therfe  i^  a  comita^'shokri  by  the 

,  tribqnals  of  one  country  towards  thfe  laws  t/f  the  oth^^'66t^*lti^. 

,,Suclij.a  thing  as  comitas  or  courtesy  tilay  be'issEiff^teMd^M^Hn 

^Cgr.^ia  P*ses^  as  where  the  French  cotrrts'in^tllrei^^lto^ir^^bur 

Jia^w  would  deal  with  a  Freachman  in  similar  Or'bariftlAV^r- 

i  ,^]:jpa6tanc^,  and  upon.proof  of  it,  so  deal  w^ith  sLn  En^Jihili'an 

Jn  th^se  circuDQstances.    This  is  truly  a  comitttfe,'^rfid:  cakt  ^be 

explained  upop  no  other  ground;  and  I  tiaust  be  permitted  to 

• :  rfi^y*  witl^  al|  respect  for  the  usage^  it  is  riot  easily*  reViOBcfldble 

,,  ^.^py*  sop vi<J  reason,     Bui  when  th^  fcqinfi^'bf  brie^'ctfiiirtry 

J  cpij^ider  tl^  laws  of  anoilier,  in  which  any  d6ritfal6f  tisls  been 

l^jji^ide,  or  is'  alleged  to  iiave  been'madfe,  in'^cditetriilttg'its 


^  ,an(i  that  tiiey,  did  solemnly  "bind* thein's^l^^'i  ^dUf^iA'd^ar, 

i,  .^^?^!^,y^V  iWmst  presume  them  to'  have  ihtdhd^d'  Wh^tkhe'TtiW  of 

.  ..the  coufitc^  sanctions  or'  supposes;  ahd'  e^iiklly  cMr^that 

;  th^ir^€^opting.^he'^         and  solemnities  Whibh  ttia!t-ltt#»'t)re- 

.  scribes  shows  t^eir  intention  to  bind  theifa'selvtes,'hay,  tabi^,  is 

the  only  safe  criterion,  of  their  having  entertained'  stifctr  an 

jin/;entiop.  .  TbeVefore  thq  courts  of  the  cototry  w^iei^ethe 

^     (question  arise3  resort  to  the  law  df  the  cdtintry  >fifei*6Uhe 

j     cpTitract  wag  ^ad.e,  not  ex  comitate,  but  'tit'  debito  ;f tt^titiae ; 

j^n^  in  order  to  explicate  their  own  jlirisdlcUon  by  disc^v^ing 

tbftt  which  they  are  in  quest  of,  atid  which  ^bne'  fhi^' jaffe  in 

I    ,^gu^stjOf,'the  meariing  and  intent  of  the  parties.^' "  >  f:^*j    -r 

We  are  a  good  deal  surprised  at  the*  distinicfi^n  <ttdt^  by 

Lbrd-Brdugltom.    Whenever  this  deferepce  is,^h,e^a,t,^f9reign 


»  Yates  V.  Thora|Mon,,3  CI.  &  lln.W, ' 
»  Warrendcr  v,  Warrender,  d  BH.'110: 


.     ;-(. 
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Jw^f  <^l^  pflq^^^ii^l^iph  h^  J  d^^ijfbes  as  the  genuine  cpmitas, 
4^qt^ajily  itali^e^  place* ,,  3|ipp^se,  for  instance  "a  wilt  o^persofiffi^ 

tapkfPpg^i^JWan^^.ip  cji^^^stipn.   .'the  %encli  coijri  constrtf^s 

^,lKbiQl^,it,4oqSf^qi,o»ei  ,^^^^ 

^.pTj^fttion  otia„jm,l.  ?i>ade  ijp  Fj^^ncje,  Jt^^ 
yij3^^ifCo  J^pw,  ,t,h^  ^  FiiS^fh  /i^w  I  vypuldYdeci^^ 

.v4fAiy^efl.,|?^,  ftp  J  4niqf iffanf  .cc|uft^  attribute  'thc(^\^dri^^^ 
(.  fof^igfK hy^jpxfip^^ly  yo  ii^is  prmcipie.l  '  ^[  t&'e  oply  Vek^n 
jn>vh)5,,^y,flfijl;ipn^giye^  effect ^o  fjcjreigiif* m^ 
.f*erpit^y^fa,ih^,^?i|4l?sS|fmW  W^icli  wdiiW  o^Hb'fiWse 

r.  ]|p«ifiqtri9dnc)e4  ti>?i  ?Mf,^.^^,Rf^^course  witlji  foreign "^Jiaifo'is. 
.. :TJ^(&  rights ^Qf.it3,  pwi^i  citizens  w,oulk  W  materiiilly  ^'ifii^^ 
. .tafin^jj^,  .ipa^jf  in^t^np^s,  totally  extinguished  W'^  %'fiidlal''to 
StiT^f^StW^  a^d  ^si^^^n  the  doctrine^  of  foreign' I'ajiy/^^^^A^'^W^ 
y  if^flaijtafprejgn  Jj^^for^t^^  benefit  .pf  its  own  ^citizen  s'/afiff  out 
.IM  ^^SMrtp.^e^^j^'i^^^^^^  if 

^vuq^^r.jcjiifpun^taq^es  jijft  tpe  converse  a 'similar  ad&^il^on 

u)  c;qfl[iity  b/^fi^epu  J?4f0fl?^  ^P 
,,,jirf^h,jt;,ia|^pj^f^,9n^/ft  i^e^h^ 

li  (faently..uppn,me  ifeason  by  which  the  term  is  to  be  mstined. 
„|L^,ijSt6FP»t^i(tj;;^p^tpa,few^ull}onties.     Baron  rai-ke  in  giving 


.,fjis^j^je99g^^i9!ed  ifl.tlys  cp^intry '\py  tl^e  cqmity  ot  nations. 
,,].tIp(.^tter(V*.BirpWi^?  ^-0^4,  EIlenborougtiatiriDUtes  fc'rce  tb^ 
,  .  i^Eti^Cj^te(9f  a, l?ap)ffup^;J^y,"the  (jpnait^  In  a 

:-  s  yP^y.c^eJ;)*!ah?4t  W^fiii/O^^l  SltpWj^ll^se^  the  fcflojying  peaceful 
,if  'fijxp^pi^ioDj,  ^^lic^ple^  f^  ft  ffppears  to  us,  nojt  at' all';io  a 
matter  ex  dehito  juatitioB,  but  completely  to  a' comity.    '*^  This 

3  Potter  V.  BrovKii,  5E^st,  13J. 

*  Dalrymple'v.  palrypj»'5(e, 2>fag.  (^pni  sfe,'    ^'^'  '  ^ 
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according  to  tbe  principles  of  English  law  appticaUe  to  such 
a  case.  But  tbe  only  principle  applicable  to  fluch  a  case  by  tbe 
law  of  England  is^  that  the  validity  of  Miss  Gordon's  tnarriage- 
rigfats  must  be  tried  by  reference  to  the  law  of  the  country^ 
where,  if  they  exist  at  all,  they  had  tl^ir  origio.  Having 
furnished  this  principle,  the  law  of  England  wi^raws  alto- 
gether, and  leaves  the  legal  question  to  the  exclusive  judg- 
ment of  the  law  of  Scotland." 

Mr.  Justice  Story,  quoting  Hubei'  and  many  other  autho- 
rities, discusses  at  great  lei^th  the  propriety  of  the  term,  and 
then  adds,  *^  There  is  then  not  only  no  impropriety  in  the  nse 
of  the  phrase,  ^  comity  of  nations,'  but  it  is  the  most  appro^ 
priate  phrase  to  express  the  true  foundation  and  extent  of  the 
obligation  of  the  laws  of  one  nation  within  the  territories  of 
another.  It  is  derived  altogether  fiv>m  the  voluntary  consent 
of  the  latter,  and  is  inadmissible,  when  it  is  contrary  to  its 
known  policy,  or  prejudicial  to  its  intere»te."* 

It  seems  to  us  that  Lord  Brougham's  expressiows  are  by  no 
means  apposite  to  the  position  of  the  suitor  with -regard  to  thi^ 
admission  of  foreign  law.  Whatever  is  awarded  td  a  suitor  in 
a  court  of  justice,  be  takes  ex  debito  jiistitisB.  Thie  res  debita 
to  him  is  the  application  to  his  case  of  the  rules  prevailing  in 
tbe  court.  But  whether  those  rules  arc  exclusively  t!ho^  of 
his  own  country,  or,  as  Lord  Stbwellefxpressesit,  the  domestic 
rules  withdraw,  and  leave  the  case  to  be  deteriliined  by  foreign 
law,  is  a  question,  which  makes  no  difference  as  fx>  his  ekim' 
against  the  court,  and  is  determined  by  the  cotil^ideratidn, 
whether  the  foreign  law  is  consistent  with  the  policy  and 
principles  of  his  own  nation. 

We  do  not  know  what  is  to  become  of  the  independence  of 
nations,  if  it  is  not  the  mere  option  of  a  nation,  whether  such 
and  such  a  foreign  law  shall  be  recognized  or  rejected. 
Vattel^  insists  strongly  on  the  duty  and  privilege  and  right  of 
every  independent  state  to  administei*  justice  according  to  its 
own  views,  and  on  its  own  principles.  He  adds,  that  other 
nations  ought  to  respect  this  right,  and  that  to  bring  a  foreign 
judgment  into  question  is  equivalent  to  a  dispute  pro  taato  of 
the  independence  of  the  executive  government  which  gave  it. 
The  three  great  maxims  of  international  jurisprudence  with 

»  story,  Conflict,  $  38.  *  Vattel,  62,  c.  7,  J  84  and  85. 
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which  Judge.  Story  introduces  his  work,  teiad  greatly  to  justify 
the  use  of  this  term  '^  comity."  First,^  "that  every  nation  pos- 
sesses an  exclusive  sovereignty  and  jurisdiction  within  its  own 
territory."  Secondly,'^  ^'that  no  state  or  nation  can  by  its 
laws  directly  affect  or  bind  property  out  of  its  own  territory^ 
or  bind  persons  not  resident  therein^  whether  they  are  natural 
born  subjects  or  others/'  The  learned  judge  truly  adds, 
<'  From  these  two  maxims  or  propositions,  there  flows  a  third, 
and  that  is,  that  whatever  force  and  obligation  the  laws  of  one 
country  have  in  another,  depend  solely  upon  the  laws  and 
municipal  regulation  of  the  latter ;  that  is  to  say,  upon  its 
own  proper  jurisprudence  and  poUty,  and  upon  its  own  express 
and  tacit  consent."^  The  doctrine  held  in  Scotch  (jourts  is  in 
strict  harmony  with  this  view  of  the  question.  Lord  Robert- 
son says,^  ''The  application  of  the  lex  loci  to  contracts, 
although  general,  is  not  universal.  It  does  not  take  place 
where  the  parties  at  the  time  of  entering  into  the  contract  had 
the  law  of  another  kingdom  in  view,  or  where  the  lex  loci  is 
in  itself  unjust,  or  contra  bonos  mores,  or  contrary  to  the 
pubUc  law  of  the  state,  as  regarding  interests  of  religion,  or 
morality,  or  the  general  well-being  of  society." 

To  show  how  completely  these  maxims  are  in  aceordance 
with  the  law  of  England,  we  will  quote  only  one  passage,  in 
itself  a  conclusive  authority,  as  it  contains  the  united  opinions 
of  Lord  Mansfield  and  Lord  Stowell.  ''  It  is  certainly  true,'* 
said  Lord  Stowell  in  the  case  of  Reading  v.  Smith,^  '^  tha^in 
Hall  V.  Campbell  that  moat  emioept  judge.  Lord  Mansfidd,  a 
person  never  to  be  named  but  with  accompanying  expresabns 
of  reverence,  has  laid  down  the  following  proposition ;  '  that 
the  law  And  legislatisve  government  of  every  dominion  equally 
affects  all  persons  and  all  property  within  the  limits  thereof, 
and  is  the  rule  of  decision  for  all  questions  which  arise  there^ 
Whoever  purchases^  lives,  or  sues  there,  puts  himself  under 
the  law  of  the  place.  An  Englishman  in  Ireland,  Minorca, 
the  Isle  of  Man,  or  the  plantations,  has  no  privileges  distinct 
from  the  native^.' " 

Indeed  England  is  the  last  country  in  the  world,  that  ought 

*  Story,  $  18.  ^  lb.  J  20,  ^  15,  ^  23. 

*  See  Ferg.  on  Marr.  andDiv.  386,  397.    See  Story,  483. 
'  lUAding  V.  Smith,  2  Hag.  Com.  p.  883. 
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to  recognize  s^ny  kind  of  obligatioa^to  admit  jforeign  laivs. 
We  are  lAsiiiar  in  our  ideas  arid  liatita  and  te(^lirigs,  as.  well  as 
m  our  pliy'sical  position.'  'We' are  oif  ^llf  nations  jtJie. most 
attacfiefftooiir  opinions  iaipid  prejudice^;  and  We  are  far  more 
ready  t6  export  our  nda^iiers  into  foreign  countiipp,  than,  to 
&dtiiit  ihe'  ittipOr^aiioh  of  foreiga  manners,  apiongst  i^urselyes. 
if  W6  v^erd  to  admit  foreign  Jaws  u^iversajly^  ^ow  could  we 
repudiate 'a  mafnage  coiitracted  in  Portugal  tetweea  an  uncle 
aiirf  ii'  r^feid^i  oi*  a  purcl|ase''of  a  slia,ve  in  the  Brazilpj  or  Turkish 
wTves^'litiinerbus  enough  to fiHa'h'afem ?  We  are  ^he readiest 
faatiorf  fe)  ip'espbnA  to  tne  cohi'pl^int  of^  the  Itoman  satirist 

'y\   t.'.L^'  l.-.'.i  .Ml    -  l^Qn,jp9^^u^fpr^ft  Q4iwitfi§.  i,,.,,^.,;r. 

Graecayi  ybem^  f](iiamvig|  quo^^  pQ^tio^f^^iSji^pJ^       {,,,.j 

'  Jampridem  Syru?  in  Tiberip  defluxil  Oroi^te?.    ,   ...  ^  ,|,  .; ,. 

'^^''    '  Etlmguam  et  mores  et  cum  tiblcineichof-das    '  \.-z'.u-^ 

** 'C^bli^uks,  necnohgehtilia  tympana  secum 

•  "^''Vexit  et  ad  Clrcatifj'jussas  perstare  puenasl'i 


ill  io 


•!    TJ- 


bur  history^  teenis  with  events,,  JR  wl?icl}  we  h^ye,r€;i)jufi|if^|;g(f 
foreign  notions.  .  Nolutipus  leges  ,i|Vn|gli^  ^^f^?R*  -^  ,^^?  ?^!y"^ff 
the  authority  of  forei|;n  priiiqe,  potentate  -or  soy^rejgi^Ljyitlpflp 
our  realms.  .  Surely,  thep^we  should, ;l}e,pip^t  pa^fftf!  .ffi^^ 
respect  to,p^rcoi;irts  of  jyjsticej,  in  esjahf5?|fii)g  theid^.^  thftt j^pjf 
fOreiga  law  can  be  "admitted  within  them,,  ^xc^g^  .^pon  our 
pwn  independent,  dis^riminatJQ^,, between  .  WF^^  Tfi  W^*"f  /^IT 
pre^uiii({iai^  w^t  is  ha^monioup^ ,  what  j^cpfjaistj^.jYfi^t^^i.qui: 

ye  f^d  thepe,^^^^^^^^  ^'^^'ii^lSffi  ^^y%X?kf4^4p 

upon  rejection  6]:  adm  of  ^r^igpja.w,hy  ffeferfinqe  t9j?HT 

own  princi|)les,  £^^  tojouf  own,s^nda^^s||pf,^d^fi^ib^^ 


which  other  najti^^^  heipyi9lalple,p  ;^pji,AYep:itlf^,?ftp^B 

to  the  varying  ordinances  of  other  countries.* 
t  Javenal,  3  Sat.  60—5.       >  See  The  SanU  Cruz,  1  Hob.  idp.f^fp.^  52^ 
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It  seems  then  to  us  that,  whether  yte  regara.  the  reason  m 
the  autl^orities  by  whic^  the  adoyssion  of  forefgri  m 
reguWed,  '^comUy  oF  nations"  is  a  term  which  expresiea, with 
the  utmost  precision  the  idea  which  prevails  ip  the  minds  pt 
judges.     How  far  such  comity  sljaU  be^farne<^^ 


I,  tne  roie  is  y^ry.  simpiQ,  am  we,  peiieve  umvereaiiy  .au^ 
mitted.    .  Everpf  counfi'^  e^9lupi|VeJy.^.t9  .iK,o9^ft 
criminal  law.    .tuagraents  anc(  sentences  of  foreign  courts  on 
criminal  'felsiltfef^  *aV^  iW'th^itaSelves  no  legal  effect  in  Eng- 
land, wTfe^ei^'thif '^j^radiiiife'  dik^^^^^  or  in 
whatever  wa^  ffiey  mW  operate  wifhiri  tlie  limits  6f,tiifiir  own 
jurisdiction.^     Indeed  we  are  nop  awai^  (h^t  ^pjS^,j<(j|^ 
have  been  seripusiy  raised  in'c^^  of 
law,  except  perhaps  upon  one,  namely,  "  whether  a  rjatic^  is 
baliti^  tt'Mi^i^6iide¥  lip  i|ug^ 
SH^'tyrnwies  •&tt(!l"yfeek''th'ere^  an''asyium  h-qm'p 
Thy^«^rfSW^6ii'fcit^  tiiv^^Wther  Mlii^^frt  weight ^f'^autety 
^'&i  Wm:  to^He'dte^kdve;''' Their  leaning  ism'no  Segree 
V^M^  tif^^tis^rftl^^&e  UhivWrsiii'ciiai^c^^^^ 

Wwl '^m  ffte^Siber  ^li^ii^ ''^JiMyiic^^^^'reai^c^  of'.ppiiticS 
fefetkHifeHmyhi^'atia'^iif  Mi()nal''char^iM  ^nd^  j^Ic^usies|Jn^ 
hostilities  carried  oii'bfetW^yii  ika&<^rWiiit16nsym' soraems^^^ 
ffcf  »^l%d^%a&fltfitfeiy  greki^^^  n^r^rty  j^cfiic^'^;  p^^ 
afeM^fenS^  tbe  fflre't^  opposite 'bpiqfoii  arid  practice,  ^'tord 

frAthoiffiS'iiy ' agi^y  With^ lord; doke?'  tndeed" tliis  rule  see^s  to' 
tbfe'  t6;*ldif*^a5i^6t;tlj^  frbtid'  ttie  iAd^^^dtence  of  clifi^^ 
iirh'6  Tirild  i^Hoiils  discbrd^iit  opinions  lipon  es^e^itiaj  pomts  of 
g6Ti^nitai'erit,'ta[H'a1tty^ 'i^    fel'iglon.*'  Hov\^'cbu1d  EnWlan(i^Y^^ 
4tf]Ie'ctfetf lo^dekrWitH  offences'  cotiiaMed'm;Vifginia' 
idri'tii'igl^rV''?''  'HoW  bbuld'  Turkey  piihish.'a  fugitive  con- 


iViybd'ktofet^dWi^tKbdt'iiUiiib^^       On  the  oilier 'liiand 

»  See  Folliott  v.  Ogden,  1  H.  Bl.  124  j  Mure  v.  Kaye,  4  Taunt.  34. 
»Story,GpnflicVof,L^W5,J62j6.       ...;...,..  r  ,„.  ,    ,>,.,£,.n. 

» '3  do;  list.  180.  ■  .» 
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it  is  very  important  that  the  commifision  of  a  crime  on  one 
side  of  a  frontier  should  not  obtain  immunity  from  punishment 
by  the  criminars  escape  to  the  other.  Punishment  and  the 
prerention  of  crime  are  the  objects  of  all  civilized  communi- 
ties in  an  equal  degree.  General  co-operation  is  in  every  way 
desirable^  so  far  as  may  be  consistent  with  the  feelings  of  in- 
dependence in  each  nation^  and  ought  to  be  promoted  on  every 
possible  occasion.  We  sincerely  rejoice  that,  when  recently 
an  occasion  presented  itself  in  the  late  treaty  between  Eng- 
land and  America,  stipulations  for  the  reciprocal  surrender  of 
prisoners  was  one  of  the  fruits  of  Lord  Ashburton's  successful 
efforts. 

When  we  pass  from  laws  concerning  crimes  to  laws  con- 
cerning the  general  affairs  of  life,  we  are  struck  by  the  eftbrts 
which  jurists  have  repeatedly  made  to  divide  all  those  laws 
into  general  heads,  as  real  laws  and  personal  laws ;  Or  as  real 
laws,  personal  laws,  and  mixed  laws. '  The  expressions  speak 
for  themselves:  they  tell  the  groundwork  on  which  it  has 
been  proposed  to  rest  the  distinction.  The  task,  however, 
has  always  proved  hopeless.  The  proposed  distinctions,  in- 
stead of  introducing  accuracy  or  classification,  have  only  in^ 
troduced  exceptions,  far  too  numerous  to  leave  rules  of  any 
value.  It  is  quite  true  that  there  are  certain  la^s  addressed 
exclusively  to  the  person,  and  therefore  admitting  of  the  title 
of  personal  laws,  for  instance,  some  of  the  laWs  upon  slavery, 
majority,  Imiacy,  idiotcy,  and  some  of  the  laws  concerning 
marriage.  But  all  other  laws,  and  even  some  of  the  laws  upon 
these  subjects,  are  in  reality  addressed  in  part  to  things  and 
in  part  to  persons ;  or,  according  to  the  expression  which  we 
have  always  thought  more  correct,  to  persons  in  their  relation 
to  things.  On  this  principle  all  the  laws,  except  the  first 
class,  which  we  have  mentioned,  ought  to  be  termed  mixed 
laws. 

The  object,  with  which  the  division  has  been  attempted, 
has  been  to  separate  laws  which  are  to  be  respected  in  every 
country,  from  laws  which  are  to  prevail  only  in^  the  country 
where  they  are  indigenous.  But  here  again  the  object  fills ; 
for  even  laws  exclusively  personal  are  by  no  means  allowed  to 
be  of  universal  effect. 
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Judge  Story/  Bpeakmg  of  these  personal  laws,  says^  ^'  they 
^refor  the  most  part  held  by  foreign  jurists  to  be  of  absolute 
obligation  everywhere,  when  they  have  once  attached  upon 
the  person  by  the  law  of  his  domicile."  It  is  clear  that,  if  we 
are  in  quest  of  a  distinction  which  may  be  of  extensive  prac- 
tical use,  we  must  look  for  one  more  precise  tixan  the  words 
'^  for  the  most  part"  will  imply.  In  truth,  on  this  branch  of 
learning,  as  on  most  others,  there  is  ao;royal  road  to  know- 
ledge. The  student  must  be  contented  to  take  one  law  after 
another,  and  note  carefully  which  is>  which  is  not,  the  subject 
of  an  universal  comity,  and,  abo^e  all,  which  is  the  subject  of 
comity  in  his  own  country.  He  will  find  the  study  replete 
with  interest,  and  intimately  connected  with  the.  observation 
of  character  of  individuals  and  nations. 

We  proceed  to  certain  laws  selected  by  way  of  example. 
Amongst  laws  affecting  the  person,  there  probably  is  no  one 
upon  which  the  feelings  and  opinions  of  tbe  individual  nation 
have  been  more  clearly  shown  than  the  law  respecting  slavery. 
It  savours  rather  of  romance  than  of  historical  truths  to  say 
that  slavery  has  never  existed  in  this  country ;  or,  acceding 
to  an  oratorical  phrase,  in  which  some  speakers  have  indulged, 
that  the  air  which  we  breathe  in  these  islands  has  been  too 
strongly  impregnated  with  liberty  to  admit  the  existence  of 
such  corruption.  For  if  the  villein^  of  old  was  not  a  slave, 
he  was  at  least  a  very  faithful  imitation. 

One  of  the  earliest  cases,  in  which  a  strong  anti-slavery 
doctrine  was  laid  down,  was.  the  case  of  Shanley  v.  Harvey.' 
A  bill  was  in  that  case  filed  for  an  account,  and  was  resisted 
on  the  ground  that  the  plaintiff  had  been  a  slave  in  one  of  the 
colonies.  Lord  Northington  used  a  rendarkable  expression, 
which,  we  believe,  had  never,  up  to  that  time,  found  its  way 
into  either  house  of  parliament.  "  As  soon,"  he  said, ''  as  a 
man  sets  foot  on  English  ground,  he  is  free."  In  other  words, 
the  law  of  a  foreign  jurisdiction,  by  which  a  human  being  is 
•a  slave,  is  not  respected  in  this  country*  Still  it  is  clear  that 
in  Lord  Northington's  time  this  doctrine  was  not  received  in 
the  full  extent,  Many  years  afterwards,  when  the  question 
was  raised,  whether  a  person  of  the  name  of  Somersett,  who 

»  Conffict  of  Laws,  $  61.  «  Slave  Grace,  2  Hag.  Cons.  108. 

•  Shanley  v.  Harvey,  2  Eden,  126. 
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solicitor-general,  gave  an  opinion  in  tKe'Mafffiilifefi^cfi^'^TheiW 
t*fes)  thj^bft  fe(|3fee^rfitW6tity4iV<E)'  jeuii,  -^n»^fe  4^^^^*^^^"? 
h^fii  tirougli*'befordlbki  MkrffcB^a^  h'^dfeisSd^  ih^th^jtiiiSt  W 

iA^ tid$ ctninti^y a<iy&^em^  oronSt^i  hy^i  pr€ki^'6mhitWhkA'4ib^ 

bgtBexobyni^aikdt  ^iiollikeMiflee^bieb  stf^rted^^^^fae'gkieMi' 
prkstfceeioftfaisrbiticoK^itid  by^tb'd  ptilAic  ^^tdi^i^^tii  ^Utei 
ga<etnmi3ht:^/j^dutitMliUQtbi^iTanycj^fi^t>^^^^ 

^ImdaEtt  piitfeoiHDii^  in i^minld  of  ivhali  tsimentidi^  (byi$ta  eihliiei(t> 
^UaKDii;ii&ii  a:tyer)iffiiif]%ee^l^io6Qbsito^'itl  the  iBbcHSn^istoiyiS' 
':')^  tpdiinim  lintui  tjfuuBi  ( iclkdk  t'Boiiipdm 
iicptot^j&ct'ds  0iif£Lli}xdxist^:^piaf^iBiCii^'%  sttdtieiilyibsdtmfy 
^Ie^i]0fth6n>'geaplel!j'i3^rr>  brjn£,ujrxi,j3  ^njj  bn/jf'^uM.  ul  oiiiijd 
'<jnTUajdedi&Hto)0fjIyffifrd)Sdi)f«eUiiu[l.U0^^ 
uibl  to/dnnripfqseffld  discussibii,  eacce^  fi^rrtridobsdi  ttiaif whil^iwej 
Qfoithi^IoBd)faaKud  ivefjissTtQrn^apc^^tfaijJawb  df 'lithbcldoahtiaes/ 
Uf^rfivp0atti<siilail'rsabJ6dliJ3ve  adof;2iafc/)etdnJft»[ji:^e0tc>of  piiir^ 
QfKQjjcoldBi^^^  I  (prdtehdi  /  lKl»)jrefbsffi  tot  tbdm^ « isaabil^  leoderbiidfg  iCtV 
%i^t^ojifcyw>ML^utifst,v^si  wcarth  wli^eotoutumiasiddtfoyl  aidfeiv); 
49^e&t£^)^byisi.wi8  <M9eMoiiQUF>veaHeipi(t\ft(0;pafisage[8  ofiLocid' 
§it$iwfril;fi{iud^n)i^U>.fiK)phQikyii£'i«ema{y  sosaayi,  of  tbet.^oi^^ 
dMl^^ifkCr  <Hi4)tmiintjjy  Tm,4tW;  a^t  foi^'  slai^ej iei3iabaip»tion>:  atid.. of. 
il^(^\§m»,  Qfncoiflia»peQ&atft(^h,  wtb/tvbich  thaj^aet  iya9  ^Qq9q»<^t 
f^ftwdi  'ff  nrbeltioie  iuay  coniBiwbon  thisiustiHtttiott  imnif'  fall  ja 
t^tSQl^iesjua*  Olber  iii6tit(ttiio«8  il¥ite.<(te«iie  ij**jQtl|fc^  Ani^i&hr, 
ii|g5i90OTtified ;  ^buthl  am  of  opioign  tha>  jt  mn  onlyb^i.^fi^Qt^d' 
^tutb^'ljoiilt  oxijenae  of  bothqouptries;  ^fo.r  it  is.in  a.pepuli^x 
Q^mp^  the,  crime. of  :thj8  country;  :ancl.  I/4*^|iber/f(^l^il,|i^9 
^  .^n,  objoptii^o,  \(^  ihH  speci^pf  ,^manGipajtipn,.,|Mt  ;iti  W 
iji(|^<^d^d;  W  b^'iJ|iJvmT5;bea,pi!ii?(Q^aft»i:^.cJ^50,y  by  Ar/^Vvi^.tfef>. 
wi^<>le;eKpen^Mpw»^eiC^JlQ^Yi'!it  /■'  Ifii.bea  s^  it  is*,^i!^ 
in  wbiflh.  thia;cqwfttriy,ba«|  ^Sfd  i^  fuJI.ftbare  of  .tlleg^i^Jt,,^lld 
ought  to  bear  its.  prpportipn  qf  the  redemption.     How  this 

1  Slave  Graic«f,  2  Hag.'Ailm.  l(^.  '    •        a  Ibid.  128. 


<.,TI\^|ca@^i>f  jFQfl^^fi.VvCQQti;^»^^prefi^»tied  .t|w  aulyiectsto 
tfe^.ti»fte^fliQfj<l^i-Kmft'^  Bi^Pfil  jiyaidiflfercint.lbi3lft.iuiltiBpr 
pfi^i;^(3T*h|at  j^  tbfivye^p.lSjU  la- Bri^i^bj fleet  Hfmjlyteg'ie^tlid 

s^op|^rfo[^«*i>nwi4< '  I  ¥f»!  EQrhesf.^^a  j»^  ,'Bn^i^biimereiiitnl^ 
^b^fi$^id^(}i.iji,94t >b«Mi  pflQp§rtyJQ jFIoiidfti j89ii»WB»ffeiooaBki6Jw 

ifidith^  Briti^i^l^l^  >  JMni  F((»rb^$  linu^odiatelyui^qQiGedb  titc^ 
mlTO<»bHtoigiy Q . tbfi»f  jU Pf  1  i  Tb^kyi  iiefii^fed,  bub igavet  ituuL ileaii^e 

<^om.ify  xdAw^  tb^ru  ii^^rfiturn^  '*  The  slaAresiuefinisedjtoi  miimlv 
Qi^l- .WdUe  1  jQ»mried  qd  bo^nii^be  Bntisb[;^hips/to  iBeinurida^ 
¥riliei«itbi3y:i^6Yeiiputi<on'pbor^^a)ad  maay.  QfithamcibepsLiAe' 
workiadiViia.tfae  govelrhinieQiti  dockyaids*.!  .M&  -Fiuibeai'A^ 
came  to  England  and  commenced  an  acttt^agahiiAotfaeiiVQr 
adtttirak^  jdedaring  agaiR&t  theiti  m  diffdieskll  counts  foTitolidlhg 
aifay>>£l]adf jf6r  barbDuring  tslaYes ^wh&  wem^  hiB»  prqpeiiyj^  \lt 
wasr  i  decided  1  that  the  slaves  oip  arriviRg  t  ixi  i  faootd  *  &  >Brllisb 
ship  Were 'Entitled  tto  tbaisacie  rigbtsh&ls'-slaKieS' tnrvfvingfopi 
Emglish  ieaid  ;>  tbat tea  SbX  fcamr  tbeadmiiadstbe^g^liable 40iaii 
acrtibni  for-  thbir^  refusal  to  giV«  tbemi  up,  ithdJ.(]|uestidn'  i^ttd 
vl^ethdr  tbey  ^qidd^^notili»vei:siib^c(i)d  tfaemJselve^^to^kg'at 
pfOieeedih^e  ifiifaey  (bad  ^giiieu  )thein['<uf,ciiiditbbt!tI]^'lEU3ti€^^ 
cbuldimotc b6(fnaiiil»inedi '  Tbfe  Jjudgiiient va^i Lord iWj^nfib^dl 
tbf^^'fttisfie'judg^'  in- the!  -Kiiig^e  Betiehi^  qoiytaiii»  »dMe(pdS^: 
sag^bf  Jreti^rkablb  idloqitence  andivigouar^icateulatbd  to  ^t^tUJf. 
e^fkf^^}^y^i <a^  indeed  i^ivety iimis^^bo^tislbes'  ait  Jntei^t^iik^ 
the  ebiipacieri«)f  ith«b  'legale  pmfe^idn.^ii^^^  rThei'e;  is^iM^dtsiftigl^ 
r^iigfehiflg'SlaViryrivhichidpefat^b^id  *fepar*idf  thto^  iBrillsb^ 
e^pii*e4if*whi^b^Hv4  ^t^'tidvr'^a.lted  npbnitoadttiitiist^t  joi^l^.i 
Itii'a-r^lktidn  Whicjh'has  iriway«"|ji  British  cbwi^tebeea'^helrf 
m^x^l^\>  'Slvitli  the  tbnstitati^Ai  ^  tfte  country: '  I«  ii^  mt^t 
of  prt*^  i6  iWe  tb4^d6llict,  tbat;'#hitet^€!do*d|tostsiftttd  p^liti^ 
ctahsW^^  ^^6mttl6ddihg^  W  iW  kigtstetf^r^ -tbci^-^r^tedttbti 

»  SraveGracc,2Hag.  Adm.  130, 131.  " 

^_,    :  'Jorbesv.  Cockrpnft4.^B.,&;A4^«.' J  .   . 
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of  tbi$,  tyjiflSC|  and  seaators  were  framing  atatuio*  for  it»  pro^- 
iBLOtioD,  aod  declaring  it  a  benefit  Iq  the  cqnntry,!  the  jiitdgss 
of  the  land,  above  the  age  in  which  they.livied,  standing  upon 
the  high  ground  of  natural  right,  and  disdaining  to  bend  to 
the  lower  doctrine  of  expediei|cy,  declared  that  slavery  wa^ 
inconsistent  with  the  genius  of  the  English  c6nstitution,  and 
that  human  beings  could  not  be  the  subject-matter  of  property. 
As  a  lawyer  I  speak  of  that  early  detejrnunation,  when  a  diflfer- 
ent  doctrine  was  prevaihng  in  the  senate,  with  a  considerable 
degree  of  professional  pride.  The  proceedings  in  oqr  courts 
are  founded  upon  the  law  of  England,  and  that  law  is  agaia 
founded  upon  the  law  of  nature  and  the  revealed  law  of  God. 
If  the  right  sought  to  be  enforced  is  inconsistent  with  either 
of  these,  the  English  municipal  courts  cannot  recognize  iU 
The  feelings  which  are  naturally  excited  by  a  discussion  of  the 
subject  of  slavery  may  perhaps  betray  me  into  some  warmth 
of  expression ;  I  beg  however  that  nothing  which  I  say  may 
be  considered  as  trenching  upon  the  local  rights  of  the  prcH 
prietors  of  lands  in  our  West  India  Islands  to  the  services  of 
their  slaves  in  that  country*  They  have  acquired  those  rights 
under  the  encouragement  of  the  legislature  of  this  countxy^ 
and  they  ought  not  to  be  put  in  jeopardy  by  any  power  in  this 
country,  unless  a  complete  compensation  be  given  to  them  by 
the  public  for  the  capital  which  they  have  been  encouraged  to 
embark  in  such  property.  The  crime  of  slavery  is  the  crime 
of  the  nation,  and  every  individual  in  the  nation  should  con- 
tribute to  put  an  end  to  it  as  soon  as  possible.  It  is  a  relatkm 
which  ought  not  to  be  continued  one  moment  longer  tham  is 
necessary  to  fit  the  slave  for  a  state  of  freedom.  For  our  con* 
venience  or  our  gain  it  ought  not  to  be  allowed  to  exist," 

We  have  already  quoted  a  passage  from  a  judgment  of 
Lord  Stowell^  similar  in  meaning  to  these  expressions  of  Lord 
Wynford.  It  was  thus  that  these  two  learned  persons  ex- 
pressed their  views  upon  the  sins  and  sorrows  of  slavery,  and 
developed  the  principles  >ipon  which  the  stigma  should  be 
removed  from  the  nation,  and  the  price  of  its  removal  should 
be  paid,  not  by  the  individuals  who  pursued  the  system  under 
legal  authority,  but  by  those  who  gave  the  authority  and  were 
justly  responsible  for  the  use  of  it,  that  is  the  British  nation. 

We  have  said  that  jurists  have  attempted  to  classify  pecu- 
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liaMaws' tmder  one  head  as  personal  laxvu.  It  is  howeref  true 
that  all  of  them,  if  examined  in  detail,  will  be  found  to  assume, 
under  dmkin  drcunrstances,  the  character  of  mixed  laws. 
THit  law  which  most  nearly  ajiproaches  to  a  law  exclusively 
personal  is^  the  law  concerning  majority.  It  is  also  a  law, 
AS  to  which  it  is  a  very  important  question,  whether  the 
rales  of  the  domicile  prevail  in  other  countries;  for  in  dit 
feJrent  feoantries  the  rules  are  very  different.  '^  By  the  civil 
law*  full  age  was  not  attained  until  twenty-four.  By  the  old 
Ia#  of  France  the  age  of  majority  was  twenty-five.  By  the 
custom  of  Normandy  the  age  of  majority  was  twenty  •  by  the 
lAw  of  Spain  the  age  of  twenty-four ;  by  that  of  Holland 
twenty-five.  In  some  parts  of  Germany  the  majority  is  at- 
tained at  twenty-one;  in  others  at  eighteen;  in  othera  at 
twerity-five*  in  Saxony  at  twenty-one  ;  and  so  in  England, 
Scotland,  Ireland,  and  the  United  States  of  America.  The 
prefifefit  law  of  Prance,  for  all  purposes  except  marriage,  adopts 
tile  same  iskge;  but  for  marriage  the  rule  is  still  twenty-five. 

Numerouikj  writers,  quoted  by  judge  Story,  consider  the  law 
of  domicile  as  universally  prevalent.  Yet  We  need  hardly 
remind  our  readers  that  no  person,  whether  from  Normandy 
or  from  any  other  country,  is  admitted  in  England  to  be  of 
age  untUhe  attains  the  age  of  twenty-one  years :  nor  is  any 
person,  though  a  Dutchman  or  a  Spaniard,  treated  as  a  minor 
afte^that  age.  The  simple  reason  is,  that  in  England,  and  in 
other  countries  where  the  common  law  prevails,  majority  is 
determined  by  the  lex  loci,  and  not  by  the  lex  domicilii. 

The  relation  of  guardian  and  ward,  viewed  with  reference 
not  to  the  property,  but  only  to  the  person  of  the  infant,  gives 
rise  to  a  class  of  personal  laws.  These  laws,  according  to 
those  vrriters  who  regard  personal  laws  as  of  universal  effect, 
ought  to  prevail  equally  in  every  country.  The  decisions 
upon  the  subject  in  English  courts  are  not  very  numerous. 
An  infant,  a  native  of  the  Leeward  Islands,  having  a  guardian 
duly  appointed  by  the  governor  of  those  islands,  came  to  reside 
in  England.  The  Court  of  Chancery  appointed  a  new  guar- 
dian.* The  leading  case  upon  the  subject  is  the  modern  case 
of  Johnstone  v.  Beattie,  heard  in  the  House  of  Lords  upon 

1  Story,  Conflict  of  Laws,  §  61,  (n.)  2. 
«  Ex  parte  Watkins,  2  Vez.  470. 
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ap])ttai)fhimitheldeeisionai<^F/LQMtCa(iifnh6^ 

GQtsd:Qi]rf  Uad vbetn/  [a^pcanted  i j  ih.  Scotidod  i  rbyi ith^t J9uK^ jt^ 
father.  Both  the  father  and  mother.  i««a»(^^dnilttd^ib^  »hM 
wsiiyinL  3£n'^andi .  -.  i  iTke/  tutdns  ^andi  i  cmt^r^fyffmiMvS'^^^^'' 

ofdajuflWiiappotntmentl  jnc)(BngJW3dy (Ii^r^B^lijlrilhiWSf^  iGfttr 
ienhaai)  12  aad'  i  tLan^itte  1 1  jfoboo^d  jai  i  f»9S>oi!Hgr^.  ^gltin^^ )  il(f94f 

iKB^jaddoikscd.  iiiWeimiihnm^yim^&!^  oKa  argut^^  Qdt^nR^ 
Uj0j]d(mL£kDite]ikmi,<w<h^  \»VA^^  j^x^rmifffm^ 

Hef)admen8>ia{  libej;  maitDyidiflTerdiiQ^d  i)|Abi9b)  f  i^i$i;I  b^vyf^j^ 

andiinfe^, lifts- a>JOotoUanyffiraiQtt>  thoiabl^^iiQ^  of  r^hl^rlQi:5¥f^i^ 
.Gittosicer^  tOiBtxlied  SeolnbiguardiftQssikipj  if,#ii§4h)?rii  (^Hittfid^ 

due  observance  of  foreign  Scotch  laws.^  "  Follow  ^^ifis'a/P^ 
^d»Kj6*jttiiaiiy^oi/d(lIa  Jcows^fepwiifitei  iit^jit^i^l^rWr4ilt»iWiiJr  be 
iappbrfiitito7/l,tjicfifcttot)thbc  pdirtrwy  tojfli$i)iifttK)^fji^i*#*ft^/#^ft^ 
(fittrntor/Jn  aoolla*Ktit«rijpr0istotft]ithfeo«j§^rift©Si;Q^  t^>i§fe^ 
J»lith€«Mi^l*fiic(m»ol  ofiithei^cmtt  i?^(|Ct(f»w?^fyi?i^i&|igtefic^ff^ 
-teofemoi^fejtbejtof^ntf/irQai  JliigJ&nddW^SN^tJ^R^.  feo^fefll^Rftft 
,QftfitonQ^yiotheirefcarft^f]4g)^  p^fnujfc/fl}i(d^fpmfleQdiqg§  \yMfe85§- 
ifpwjfc)fcpjftn[4"^ani/fej3@g  ©jwfefdifefcCQW?b  l;^ff>f^^|itjjj^%flig^ 
lftttd(fe$ir^««s  ir):S«otl§i»if?  iJ|W^0\*WiJtit)^it^.j4^y,G^iJbft(fi^l*, 
'?^W  affj5  «50raplmni5.if»^dft^  ftif§*ijtf)i  9flagin^,iift3vti§it,jB^9flr 
^nd  tQimU^Mimt\ik$i  C^^f^(/St^\i^  m^^MfTf^^f^ 

(Ju]lftj&g^t^i%i^gfitfeb^j<^]Wlji^jrtrBWJt<^/^^ft)Jyi^ 

-^t^gn  xAild^e*(r  ^iifl  <tfett%jtbd  «e^¥t  i?»gj^fbai(a.fc^ii^«ii«i^r 

-i')(j[Ilb^<^ffifl€>'j)€€«««difti»j  iftifep^^        fim^94oij^  A]p^fjf»fii*?y 
with  reference  rather  to  property  than  to  the  person ;  for  in- 

»  Beattie  v.  Johnstone,  7  Jufi^,^02Q.^  r  (  j^  u  i  .;./j  « 


-"^¥fc<:«ttrtibftty/<)f  igij«rdiahsiis  <jteferi 

dHA^^  ^yf(^^§ck^lWif0)>  ''lf^ctfeal^Mtn'f)^rsuktiii^'i)f<the[U^ 

t^tii^r  tdt;>Uiii^i^$/4s^didbv^aib^|  'though 
f]^(!^rtyi^ii^^«  s\i(^j^idtttriae  iidiadfoliitydijmiiiidtiohsiig 

tenowifag  4^f^¥^i^^4No^fb^ivIg«iatidm»7i^an  hrktobfeucffiDu 

^gutodiah^t)^.!'^  Bmfi^l^kv^i  odG(taAiYiieUf>lettei»Jof,'gahrdiairr 
«bii|^|^bk  4fie(i|^li  ttiibbtislkiauthdiiKei^  toigmuti  t^eosBHoy, 

'^lieWri^.'^^^^t'-''^  '•     ^-^v/b'   f\j)(y)<  i'.^ri'iii]  'to  ojiuj-n-ji'-lu  ou!» 
^^^  l%^r^#Wr^^tJrii!iicJplfi  adttfittiefiV'WeiieKeiie,  tn^aHtc^bu^Ies 
^ti%b}^(^tfte^<^d^Ak)^Uai^  ptdt^ite)  addtcl0tti»)g^we:)tlmfkvj<rf 
•^^(^6sit^i  t4:va^ttVi^^ryrUiati<tA»df<taw~^i^J0(Mlleot:  iiW^^^H^'em 
'4hef^£f^l^^^4^{>^^i\^^  Xhe-'g^attiistn  towmainil^vitobMiJtte 

■^iSs^ttti'  6{'*b^ Ittfttitfb^pro^rtyj sJCuateSm^ilfovisignrooUAt^, 

itTi^9)tiiiiry^vtfi^te  itH9(iiili4i!^?>74f  llieigfciai>d5att  ^f^gi-itbtottd 

J«^tfta*y  iittd^fa^^thfe  ^^tipertyMa^<W  toit,>a^tt*tbb5iivfeftt  bftty 
'>lii  a^pW^  o)r^<[^pfett^!4<6ny^^fe|lt^^ohfel¥ia»Jma!jr  b6i5k»*fc«<« 

'^'66iAJ>detit  tb  ddi^'itl  t^iiib  ^W{hite/hdwbW!«';iwe(af)i^di^^^f  life 
^d^rlbes  bf  «h^'^4>^t^btylaW>  W^itlu^tl^att^ 

p'oikl^krt  of  •  tlie  ki4M«^  petscmdl  by  th^ndifiW^M  Jur^Mliit^s 
{(blP^diffeffefiit  'i3oiiitrtrta^.  -  Some  'chadii^'ii*eifid(c<>nt{fe*t«(4r^^^ 

-Hi   'i"'t    :/j')-fMc;    :(l!  ;.r  j(i,:!t   /♦:••;>.!,•    ,.?    •  •([t.i.i    })fjO'l.)iOi    iriiv/ 
,,^jj,",  J-op^^rty.  Fairiie,  Jac^  Ji9? ;  ^S»Jli^  v.  S.avignoo,  6  Ves.  57^ ;  .Stephens  y^  .^ol^ns, 

'  Campbell  v.  Campbell,  meDtioned  in  7  Jurist,  1031. 
»  Conflict  of  Laws,  ^  feO^a:' 
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sonally  and  by  circumstances^  that  Ihey  muat  ftpm  time  to 
time  change  their  places  of  abode  from  one  country  to  i^pother. 
To  make  a«  many  changes  of  the  persons  who  stand  ia  loco 
parentis  would  be  fatal  to  their  education  and  to  the  fofmiitioa 
of  their  characters,  and  perhaps  very  injurious  to  their  health. 
These  evils  may  be  avoided  by  the  obaervaBoe  of  the  comiUfb 
wbieh  we  have  suggested « 

The  law  respecting  lunacy  is,  so  far  as  it  respects  the  fact 
of  lunacy  and  the  custody  of  lunatic  persons^  a  personal  law. 
Protection  to  the  lunatic  is  exercised  for  his  advantage>  afl 
protection  is  afforded  to  infants*  Protectioa  is  also  affovd^ 
to  the  public  by  the  restraint  which  disables  lui^aiics  frOQi^ 
doii^  injury  to  others.  Thus  this  jurisdiction  has  adouUe 
character^  partly  as  it  is  parental,  and  partly  as  it  is  connected , 
with  police.  It  will  appear  from  the  observations  already 
made»  that  the  personal  status  ascertained  in  one  country 
cannot  claim  respect  in  another  on  either  of  these  two  prin* 
ciples. '  We  £nd  that  for  certain  important  purposes^  foreign 
proceedings  in  lunacy  have  have  been  recognized  in  England. 
In  a  question  whether  a  person  couid  be  ordered  to  execute  a 
coBveyance  as  lunatic  heir  to  a  mortgagor,  Lord  HardiaiqW 
treated  a  legal  investigation,  carried  on  at  Hamburrgh^  on  t))e 
same  footing  a»  if  it  had  been  carried  on  in  England*  Yet.  a 
similar  commission  has  been  decided  not  to  bring.aperspn 
within  the  act  for  transferring  stock  standing  in  a  lunatic's 
namcb^ 

In  a  more  recent  case,  Lord  Eldon  said,,  that  a  commission 
in  Jamaica  only  supplied  a  reason  why  a  commission  should 
issue  here,  on  the  arrival  of  the  lunatic  in  this  •cojantry*.. 
''While  the  lunatic  is  here,"  he  said,  ''<  no  .Court  will  have 
any  authority  over  him  or  his  property^  unless  a  commisflfipn 
is  taken  put/''  In  the  same  way,  it  was  said,  in  the  judg« 
ments  delivered  by  the  Lords  in  the  case  of  Beattie  v*  John*- 
stone,  that  if  a  person  is  found  a  lunatic  in  Ireland^  and  tb^ 
committee  is  desirous  of  dealing  with  the  property  of  the 
lunatic  in  England,  a  commission  must  issue  here^  thai  there, 
may  be  a  jurisdiction  superintending  the  committee's  conduct 
in  this  country.     Thus  it  is  clear  that,  whether  the  law.  i^ 

»  Ex  parte  Otto  Lewis,  1  Ves.  298,  «  Re  Houstoun,  1  Russ.  312. 

»  36Geo.  3,  C.90,  S.2. 
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regarded  as  a  law  purely ^pensonal,  or  as  a  mixed  law,  affbot- 
ing  property  as  well  aa  the  person,  the  statue  of  lunacy  esta- 
bliished  in  a  ibrei^  country  k  not  of  neeessity  admitted  ia« 
England.  :  .        . 

In  thfe  very  reeewt  caBd  of  Mr;  Dyce  Sombre,^  theedcecutive 
aHtborities^in  France  reffoeed  to  pay  any  attention  to  the  in'- 
quisition  held  duly  in  England.  The  police  ki  Paris,  under 
the  direction  6i  the  chief  miniateri&l  authorities,  instituted  an 
inquiry  for  their  own  satisfaction,  and>  instead  of  treating  Mr. 
I>fce  Sombre  as  a  lunatiis,  a^cted  «pon  the  results  of  the  Freach 
infedtigation  and  left  him  at  large  as  a  sane  peraon*  The 
decision  in  Beattie  v.  Johnstone  supplies  an  authority  striatly 
analogous,  which  tnakes  us  suppose  that  the  Home  Office  in 
London  would,  under  similar  cireumstanees,  adopt  the  same 
course. 

It  will  be  observed  that  the  authorities  of  whieh  we  have 
been  treating,  the  authority  of  committee,  and  the  authority 
of  guardian,  emanate  from  the  chief  executive  powers  of  each 
indil^duri  state.     It  is  very  reasonable  that  then*  office  should 
be  treated  as  vWid  in  all  places  wtthin  the  jurisdiction  of  tlie 
court  ftom  Which  it  emanates,  but  should  be  a  nullity  in  other 
countries.    When  however  we  come  to  assignees  of  bankrupt 
estates,  wfe  find  o&cers  clothed'  with  an  authority  on  a  pria^ 
ciple  somewhat  dissimilar.    The  assignee  derives  his  estate 
from  the  bankrupt.     Upon  this  principle  the  English  doctrine  r^ 
has  been  established,  that  .the  assignment  passes  all  the  move*  ] 
able  property  of  the  bankrupt  whether  situate  in  England  or  >  ": 
elsewhere,  and  the  assignee,  appointed  by  a  foreign  jurisdiction^  ^ 
is  allowed  to  maintain  his  suit  or  action  in  our  Courts.     A  few 
quotations  will  shew  tfee  great  advantage  of  tfiis  doctrine. 
"The  great  principle  of  the  bankrupt  laws  is  justice  founded 
on  equality.    This  being  the  principle  of  those  laws,  it  seems 
to  fbllbw  that  the  whole  property  of  thfe  bankrupt  must  be 
under  their  (the  assignees')  control,  without  regard  to  the 
locality  of  that  property,  esrcept  in  cases  which  directly  militate 
agalttst  the  particular  laxvs  of  the  eountry  in  which  it  happens 
t6  be  situated.-'    "  If  the  bankrupt  laws  were*  circumscribed: 
by  the  local  situation  of  the  property,  a  door  would  be  open 

1  Re  D;ce  Sombre,  1843. 
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^idlloOhe^ipHrtiffliti^i  and  .ilnd^9  >]f)(][cfeiem!ies{  wfaicfaitbeytijive^ 
fj^flioiedi  tofjpFdient]  it^beingiieosyxto  ifoEe&te/ih&^b^wiptviy 
'WKMiId  ibe^deat  iabra|Eid^ith)itbat  dnjubt'iaetvx  )iinfinedyiatdl}^fxnd- 
Monfi  toitiW^nlcbriieuflnpltertipai^flj^  n;>'i:'':ii.J 

l^':Islf(]flli8lpo^ttjtih^i■^ktlesriita^ti];i  Unit&d  <Stal]Q!D /cr6  Aiuldrit^ 
iiaSeriA&m  fbur  iruIte..-iJddge  iStoi7>>bidn^:-ifop^lnirdiiliXi:Jlb 
)wikky:it^^>acthef><Ik»iffficlIofl  Ldw8)th&jiaivgiimea»l»>iitt^&^     (of 

ito>tU'j£klglii;hila«9^nrre  <bii}jxiiQbti9e;  thi  j^nhojple  oiiii5i^us}i'^ 
,  Ajamoati  boartkrefusad  to  iloAkotilie  ivtbuofi  feseigvt  sasigbecs ; 
3]teiitlely^^.tbs[t  lifa^ii^sigiinito^cfi&ilaatiiithhai^  a^igiuli&ifc:iby 
limbj&i  ofi  jJii  lodaii  lajnr^ji  atiid)  j^sfad-jwetli^orityi  idQ«g[idnsUiie(i09d|y 
'W^  tkcfilaWtksebbiiiliDaovoirjrireeeilt  [faisjtbnttb  lh^t>rMd(e;j)>ii^- 
Vailing  in  England  was.eitfonelsdaaifavroiurjair  Ereiuibcassrigqciis 
lorfBj^ndfixEK.  ,flIiiis/iBflntion^d^/bynJhdg^-S(iofs^.Hf1i]jiii  Aiit'^n  v. 
/,  /EaiTOijali6'^Ji9ckay9iii'ilJwas/hold^?^  diatij;ifljhy4te|ltovf'06'ithe 
)ftirei^x;6iiiiiarjf^ Hibd  assTghtes,i)n^8yff(H(mor;aifiluGiig^  bainkrof  t 
-junyiisue.iitbei'e^oliwitsaDie'i  r^hLliaasudniii  Bog&ndijwill'.jbe 
eAlliMNd^ibjr  the^^mity iofiinaftiond  ;j>>and)(tbat^tf  lihisbf^  tDedhlsee 
/bsngtidesi^bcafsyDdiog  bppi:gnfidiiiiiiddr;(td»ei/orei@ii(r^a9!i.(tod 
oiwdmiiqrrbyiitbaillaiv^Jsoer  wilfabut^  jbitiiug  iWt  (ihiixiivtbeiMme 
/  \a^i{  (tcusii6>  vTJiUf  bd '  ^ackbcHKiedgbd  i.i0d:  i  enfof  c^d  (by  ttbeiBWie 
kcdiKiity  iti>^iglki»iy>r(iJf)Dn  Xiaat  loocasbtl  Mr.  BftrdaiFjajdoe, 
i)3it)diftli^ni^ilb00Jiii3lii6n^^tben(i!but^^  5Ttbi»ui'i)9  pQOBtiar 

-idgbtiol^uiiiou  brkmiMbjf  thwl^iofilhmctMidjiit^f'm^ 
hiii^dyib^iiis^  ^o&kdiyjtif  ifa^imiBleieilfi^coeid  ill  ;tbi)s,jaaantt£h 
^jQi»i|b^>r%hftfofjfaiQiig»(iflsignbes<r;d^ 

"(Ytitianilyii^Sfwiiitgd  xal  a^^tsdiinhajdviFefardRt  niay  ftqDT)j.il)at 
{iWlfleh'Ae^ldb«rJ»fUh)isocbUfriJJy  te^oirbfi^^  H-jiJiib  liJiK.» 

'ij jiiW^l^it^  tttai{^teid  tb  ^diJtifae:£Qimbia«y  lof  jthdilE^isb^ifuV; 
riWkic]!^  ill/4%fyJiib^.^di*B(Wivb^  Mk{  JJostiibe&ciryimiUietfQlbilriiig 

law  of  a  foreign  country  passes  all  the  personal  property  of 
ll^wbaok^^t.Jflcaily^sitpate^iand  i4febt^  <)wittgh».J5pgland; 
secondly^  that  an  attachment  of  such  {n*(qpe]i;.yfb}^  aa&rp^iSagiish 

»  Alivon  v.FoVdtvar;'tfcrl!*.icR;'2»Sr..v  n.hn.'r  ^ 
*  Conflict  of  Laws,  p.  409/ •'  '•   •''  -'   ••^''   '  ^j.  i      : ^  .  < 


oi^it^mkflib'i  da€lB'i3a(Dkilopil[cy/f  fa^h 

idiiqvaifd  toibvttveeadh  dhe/assignmiehti;  thmUj^^jthajk  iboEto^ 

bankrupt  laws'  a^  to  jpciisoiihl) piwpiddi]^  (aoid idobte  kWE/thcT  bsok^ 
inipiniA  ftireigiij>)et)iiiitHes^  fokirthly^; (that liupJahu^rindipk]  all 
^aohiii«n4sf>ihade((foif{fqre%ti  o|]^dilors,.aileit  siudi  lasaignEicabt 
im  Vifbneigiiii  (»)iaiDtiiyi^>oiightt  UyiM  held^&TOlidj^ijsixj^^tbttt 
iatiiidt>:£veiltS)  lai  iBritibti)<£rtdkdi!  JnoUriiakjbe/pertBilitdd^^fbobEl 
4bei|»dpeniiy  abgQiti84  ixj^aigiidgmtot  cundeiiJlarijnfgtfiichbeaflt 
:  foadeitt^a  fc^eigri  (k^jsMy  aitierBdMtli  afitia^iiteo^iaod  Aeoeolfaiy^ 
/klialriaiforj§i|^^  oreditbr^inaili  snbjectediiickSri^iQih  ilaiirs^^^lliijbe 
v^bs€n3tetcfdbti>')petaiT^  iao  j(js»ciir>]HX}^e(Ftur,  apqBirbd»iiiideiiaii^jstiiQb 
*-jw<}gii[iicfnt^iif  theidtxcal  tlawsf  (l;«weRrearlinctic»setIyiibp(Db  xfaiia- 
dQ9p^)^ioioiAaroh  liiknianikbsbhitsi<tM^  idUil^uiJ  iii -^inii/iV 
.  /  r/S^/relatlibn.9f jh(dsbfEfadiaiviliWi&iwl^  MsnkrBdasca 

oildatiler/of  ip^ioniilllattV^  dgfjiiridvecsaUy'tbe  aobjefct  bilcoiiTtes^, 
jq^tiiibel  ttipaiAteD^<nK»i^ji»*JS'(geiiA  lt[dQj9fiidB.V'ju|]^'itIie 

^^le>illecil'a/^3«ii  i£itbe>m3Drridgei  isiiGOBtm^e^iiiiridefiieii^cnm- 
J^hces  trbidh  iiinlodlititoa;  gnoidrmpbn  ilifijhnv>«if  i^^knciiyias 
bMdiQf«iilptjgie'6oticydk]iciLeldirinbBnglE|qd  goill)o<^atlaBd)ii;DiB8dy 
oim^uafMew^io  'iH^  :^(iiiiti^&lo£iUie^  Scxa^GhjIldLwfiii^cbijdnngvthe 

c'jebt)a%Ii»h'edLI  /iI6  thfi^^saoie  tisaiy  a^fjjiak'ria^itbqtiiylsQn  a^buof 
iiiletoeq  ^ar^intricf  ^^>boy,(^finirieoJf^atrsioid^lfpa!»dtl|ssi%^ 
^b;f(therlbof^^s^^fB)(A^  {iikUobjuidid  in>iEfl^itd^be- 

#  {{;i»MiBexit('U«te  lield)9aUdimHFi!BnB<b;^i  tScvitiihsts  bftfen^^t^btifbcd 

iiijilaaepif  vt^is  ^^abilillMdcordingFi^iitJQe  Itcx  l](9K^iiiOQp9|(va9ladiip^i-  [ 

sonal  duties  arising  cMitiofit  ?bftHj(be<iefaftwc«dJ*ofl^ 
rV«t|leakii^^]thei{te^l  ymndfiiras^odtribig^  t$»  tlhdt{kw  i^iAl^/Znode 
:jTwJifdkit)ifc}ecBp§!di^ttdanlbptJ/.  ;^  iimrri&giefti»t  ^tv^eirt^iMoJiid 
/iacobrdk)^  ,lor£n^ish^l»^ib]4aiiqi^^M/Adt^        t6-iDci^Jfiiw, 
^  ibatffbe^ii^ik^ldolwalidi  )ii<H^<eTeiv;iaia^ 

'n    /1*ljtf.^\(j    ii  liU-^j'.Jvj     Jiij    i[jj    r'.Or.>JiCJ    7iJiljJ0'J    il'^jl'jIOt  U  'ic;   //ol 

^  Roach  V.  Garvan,  1  Ves.  sen.  160. 

9  Crompton  v.  Bearcroft,.PW)^^.rlf!n  yi^tfic^.  7u!?i-  ^  ^»"-  ^2'' 

♦  Sinclair  v.9wlw,i,^gv5^9°^^29ip^^  .;  ,^.,,11:  ' 

•  Kent  V.  Burgessy^lh'^iw,  ?;?gj[  )Wi4di^^f|J?«^Y>ft,^PVfirin,  2  Hag.  Cons.  437  J 
Butler  V.  Freeman,  Amb.  303.,n,,f.  f.  .,,^  ,  i„t..mw  )  • 
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abreftdaceording to Eoglwb  rites ig>aM.  F6!rin6^bd6,<ldriii^ 

r    the  Englifth  military  occu|»tian  of  a  Dutch  colbny^  a  marriage 

/    betweeit  an  BngUth  offi<ser  aiid  tfh  finglieh  tedy  Mrad  heU  tt^lid. 

/     In  the  Engiieb  factories  at  Lisbon,  Leghorn,  Oporto,  Cadiiii  at 

;  [  Smytna,  and  Alefypo,  in  tbd  hocrsefiS  ct  our  Bmbai^todotB  in 

\  ^  aU  foreigti  countries,  tnarriageB  take  |>lace  according  to  Bhgi 

li«h  law,  and  are  held  valid.*    <'  It  is  trde/'*  Miayd  Lor* 

StQireli,  ^*  that  Enghsh  4ecisidas  ha?e  et«(ibli^)ied  this  rule, 

thata  foreign  niartMige,  v«ilid  aowrdingto  the  law  of  the  place 

where  tmlebraited>  is  good  ^VeryW'here  ^ef,  bot  thisy  hafve  iiot 

e  cohterso^  edtablished  that  marri^^B '  of  '  British  Bubje^te, 

not  good  vtceordinf  to  the  genieirtiMlL^  off  the  place  wb^m* 

cel^rated,  are  univewially  and  under  all  ^dSBBjle  cireumstances 

to  be  regarded  as' invalid  in  Ehgland.  '  it  is  th^l^ore  eettainty 

J  to  be  advised  that  the  safest  feoilrse  id  alwftys  to  bte  married 

i  according  to  Uie^  law  of  the  country,  ftir^Jthen  no  qneatidKi  ' 

I  can  bestirred;  but  if  this  canhot  bedone  on  accbtmt  6(  legietl 

or  religious  diffioulti^;  the  law  <rf  thi'S  country  does  riot  say  " 

that  it»'«ihj€eis  shteUl  not  tnfitrry  ^akrdad."  * 

Tbere  is  however  in  o^dr  law'  bo<)kB  a  very  celebrated'  ease, 
which  suggests  art  ekceptten  to  thife  getterfelmle  as  to  the  'ad- ' 
mission  of  the  foreign' IfetWHipon  this  subject    Suppose  a 
party  born  and  married  ii^  England  to  go  and  reside  in  Scot* 
land,  and  there  to  obtain  a  divorce.  ■   That  Was  'the  <;ase  Df 
Mr.  Solley.*    fluppbse  tlmt  Isiich  a  ^ersott  cbntmctWI  't  seeotid  ' 
marHage>nbt  in  England,  as  Mh  SoUey  did,  btrft  in  Scotlfthd'.  '- 
It  is  cleat  that  in  Sebtland'  such  second  marflage  would  be 
good*-4>ut,  although  Ldrd'Brough'dm  seem^  to  tisstittief  that  it 
would  be  held  good  ity  Bngfetnd,  and  haife  founded  upori  that 
assumption  a^  tissue  of  eohduisioris,  with  a' view  to  shew  tfie  * 
necessary  absurdities  and  inconsistencies  of  ourliw,  we  can* ' 
not  help  thinking  thdt  stich  seeond  matifege  woinld  not  be* 
in  any  way  recbgnit^ed^n  England;  and  tbfet  the  absurdities 
suggested  by  his  lotxJship'  flov\^ed  not  from  our  law*,  but  * 
from  his  mistaken  assumption  of  what  oiir  law  is.*    Out 
law  does  not  recogni^-  the  htisband  divorced  by  Scotch  kw 
as  a  single  rnaiv*    It  seems  to  be  a  necessary  consequence 

>  Reading  v.  Smithy  %  Hag.  Conis,  385.  -     *  Ibid.  390,     ,    ..    ,     . 

*  See  9  Bli,  166, 140.  ''    *        ♦  Warrender  v.  Warrender,  9  Bli.  1^8. 
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that  it  will  m^  ado^it  jbi9  Scotch  marriage  after  his  Scotch 
di?oroe.  A  geaeral  rule  to  necpgnis^  Scotch  marriage  \ViU 
npt  imply  the  rejOogoition  of  Scotch  marriages  between  in-; 
CGffidpetent  parties*  Mr.  Soll^y  was  in  the  poaitkm  of  an 
incompeteut  party*  He  was  »  married  man^  according  to 
English  Im^  in  epite  of  Scotch  pro^efKling^i  by  i^hich  his 
marrjage  was  in  Scotland,  a  nulUty.  Lord  Brougham  appeara 
to  have  supposed  that  a  nation  which  recognisses  a  foreign  - 
marriage  mi^st^pf  negessity  reoognite  a  foreign  divorce*  It  is 
a  natural  opinion  for  him  to  evtertain^  as  he  makes  no  distino* 
tion  between  the  qomity  of  natiops  and*  rights  asserted  ex  debito 
justiti^.  .  Iq  regarding  fomign  contracts  and  <]iasolutiQn»  of 
conii^f^tsi  he  ^eems  not  to  bear  in  mind  that  some  of  them  are 
agriQeable>iBom^x^ffensi?f  to  EDglisb  feelingaand  opinions^  Had 
he  aekn^wJ^dged.  the!  Tu}e,  of  which  jurists  gen^^Uy  approf  e> 
that  the  admission  of  foreign  law  is  always  a  matter  of  cotnity/// 
he  would  h^ve,  sieen  at^^ince  tbatin  this  as  inievery  other 'in- 
stance!, it  m4ist  depend  uppn  the  msoral  and  religious  opinions 
of  individual  nations,  bdetd  it  n^^ioia.magbt  n^t  impossibly 
entertain  IP  ofwion^  to  which  Lord  Brougham'e  proposilion 
wotujkl  altoget^ei  preyept  it  from  givijDg  effect.;  for  ittstancei  a 
natiw  m^ht  regard  marriage, aa  absolutely  indissohible.  We 
maiy  obs^rve^.  by  the  way^  that  a$  few.  people 'can  hear  Iho 
expense  of  a  <pti¥ate  act  of  parliamentj  married  couples,  are  in 
EaglaAd  indissoluble  in.reapect  of  the  great  bulk  of  the  corn- 
muni^/.  If  a  >f<Nreign.divaroe  vm^ti^f  neoessity  be  beldjralid 
in  a  natifom  whi^h  condemns  {diiwnceai altogether;  how  caa 
8uqh  )B;  »atipn  give,  efii^ct^  to  this  important  prinqiplb  of  domestic 
life  ?  ,  How.  can.  it  «arry  out  this  role  of  religion  and  moralily  ? 
A  aubj^pt  need  but; cross  thefi^ontier  and  he>may  imme^ 
diately.a^ail.  himself  pf  ajforeigoi  juriediation  as  a  ready  means 
of  ^akipg  off,  the  trammels,  wbichi  by  the  law  of  bid  domidley 
are .  iwjiiasQhibhif  rXhe :  troth  is^  that  fon^gn  marriages  are  ^ 
refifiect^i  b^oausf)  their  vaiidi^  is  matter  of  agi^eement  in  | 
all,;^  oountui^  of  OhHsteadoii;i.  Whether  under  any  cir^  ; 
cumstances* a. marriage  ought  to* he. dissoluble^  and,  if'so^ 
what  is.  the  nature x)f  those  cii^umstancies,  are  questions*  upon 
which  Christendom  is  much  divided.  The  consequence  is,  ^. 
that  marriages  are,,  but  divorces  are  not,  parts  of  the  juris 
gentium. 


lipoii.ae  p&u1iHr'it?4y  otEflgKWJii^  h^^'filit-titei  ^^l6Wif % 
prevau'^'  '-i'oiiicf  bnii  feliuo  oil)  ILj  bnA     .oJiJtniJigsI  ?.b  ihu?. 


mind  haa  ieen"iJei-'Vfertny  i/i'^teiittfe"^ite<Jultj^'feri»'&!?. 
^  surdities  wIfucii'jnaV  arise  ouY"6f%^"Bfi^feffiSWPl^tBi^re- 

^V       spect.^     Bat  yuviii'dges,  Iikk^fc^HaV8«IWo!aj*  HavMSUfl 

"'  ^     firii;;  Av^d  ie'giiiiflkib"  lib'' '  Bii«b^(itit\ikf'ii\^fr6iBWum'toto 


Ibwing  espressibiis. 

law  6r'Engtandl^Wrtt|-rki>ecit^^^4Hfe^eg«^igyf4^^  #lng^ 

^na  torn  *kffieati^siiri:thkt '^^^^11  raU^^B^fc^ef i^fOai 

^Ixvis'^^i^l^^Ar^^^  the  imk  U\\^i[i  'ik^i&i^  Mci^m^ 

tlirajiptication  oF  the  me  of^iM  MHiik  cft^ncki^M^^  WS^ 
the  subsequent iiViM^6^B^W^^^^fi^e^falt^^  ftioifHlfif^^ 
.faeldi >t<&Rm&ic)eMthe  .sdaiJbenaabofore  ^laAreUgeUiigUmat^  rand 
that ^His'Me  6f  -defelieirt^^ beftig •fr>mteo(jipjp(^§itiv^wt^r8Hrf^^ 
to  the  land  itself,  cannot  be  allowed  to  be  broken  iiv^pSk  or 
disturbed  by  the  law  Uf 'SH^'^bdiiw^NvJIiere  the  claimant  was 
born,  and  which  may  be  allowed  to  govern  his  personal  status 
as  to  legitimacy,  upon  the  supposed  ground  of  the  comity  of 
nations." 

His  lordship  explained  the  Statute  of  Merton  in  these 
words  :* — "  That  statute  or  ^provision  of  Merton  runs  thus, 
viz.,  *  To  the  king's  writ  of  bastardy,  whether  any  one  being 
born  before  matrimony  may  inherit  in  like  manner  as  he  that 

^  Anstruther  v.  Adair,  2  M.  &  K.  513 ;  Sawyer  v.  Shute,  1  Anst.  R.  63. 
,a  Doe  d.  Birthwhistle  v.  VardiU,  9  Bli,  73. 
»  7  CI.  &  Fin.  925. 
*  Ibid.  929. 


ilLA»r9'/^f^rvf9?trW?fty^;aU,  tj^^i  b^^op,s  ^^nj^jre^ed  that  ^)iey 
.^MWa^^fiP^^^^  fVny  Wa^?e  it 

such  as  legitimate.  And  all  the'  earls  and  barons  w>|th  ohe 
St?MM^W^^^P^^,^y^'  ^9^M,  np^  change  ^he  laws  d(^ii\i 

-oi^flj^fQ»g/yf>^fSfi!f"?,'^'*^'^?"y  9*"  °T,  repdei|a  who  tal^e  an 
l^5Tf^/iffl^%o^^§i!8Vj  to  read  ,t^e  learned  juclgej^s  addresB 

gi^^l  res^jjf:^^j^jHj^  ^j:^f]chides  in  the  fallowing  words :'  "  It 

j^^^t^^|,jth^^i;^lf  j^^e^^^^^^  tft  Euj^li^  3at¥l  is,  tliat,the  heir 
Jft?lt)fi?iiMP'i?\%fr?fitV|^l  nmniage  o(^;  his  fatlier  and  niothey 
Jfln?r4ff'  f)9.^P^y?ffei?^lP  '"I'^^'-^t;  ^nd.t|)^t;/ln?..f  :^  ru|e'of  a 

ifS?'&  sHffrt^fi^§®^VWf*-t  of  desceat>  of  the  same  ^latiire  ami 

^ny-ifeP<i)tffffS^ w^}>p^.f^SFff .9:f I tl?^,r f!^l?., W^od  t<f , thi^  last  taJter, 
MBfilfftI*^ffiHa*??Pj9l>8P^^^:H'»d  or  |^(^rp^^l^.Ei>gI|sh,  ^hic^ 
iWiW9v^?,/M/te)te^^^'   ''^  *he  one  <a.eto  alt  tfie  so^s 

10  M^^H^iil  fi'jicriJ  sd  oi  bo//(>ff^"  ocl  J0({fiii'3  ,'il-vtr  bfffJ  idt  ot 
,^i;v/  inx]fiii/]b  odJ  0'f',f(/?'<^'A<?ii5e9^iW^7/f>I  oil)  vJ  Ij  .(fintr.if. 
8ujfii3  l/ifior^'ioq  rfid  111970:2  ())  bo7/oflji  od  ypAii  rl-jirly/  bnc  .ffnx* 
1o  Y^iffio'j  od:^  lo  biiuot::^  bo-oq([i;<  bilt  /ixji;   .V)i;fn!)lo'jl   o}  r-j; 

.')r,9di-  fii    iiohoU    'lo  0Jrri/:j8    odi    b'-)inid'({/'j   cjid-biol   r:ill 
^hij[\i    ftfjjj'i   iiuj'cW/.    io    iir»i>i70-iq    lo  ;.>tiiji:r8   Jiid'J' '^ — *:>j.'!'J// 
^niod  3110  VfiB  •J9ilj:;/f7/  ^vfnjjj-cd  'io  in//  >'oiuA  odi  of*  ,..\i/ 
ijiifi  9d  yj5  'loniuifn  o>iiI  ni  jirodin  vj./ri  vnoriii(ij;iii  -jiv}  )d  jriud 

.^'0  .)J  .P.fiA  I  .otiiil>.  ./  ia-^7/f,-^   •  cW  ./{  y;  .lA  I'.ti.L,/.  ./  7'ji!*i>.i.  lA   ' 
.}-V  .I'd  'J  ,i\.i.ia  y  ./  :.l>,-j//,:tr''  .h  ..,(!  ■ 


(    30«    ) 

W^BN  we  reti&md  Mr.  Tomidiend's  .Hicitory  Qf>ihftHo«sfi 
of  Commons,  we  thought  bis  chapter  on  LordSomera  (34 
pages)  too  long  and  too  imporftatit  too  aatineifknfaliiiottce. 
We;  tfa^refore^  reserred  it  for  a  sepanste  QnJ9y>aQd  noirpilopDla 
to  bring  togMher  the  moat  remarkable  paaeages.  i»  thati  great 
lawyer's  life.  We  make  no  pretensions  to  research,  and  shall 
rest  satisfied  with  the  materiais  mpphed  b  j  Mr«  Townsfaend, 
Mr.  Roacoe,  and  Mr^  Cockaiy,  who,  we  believe,  ham  left 
little  fer  sncce^duig  biographeov^to  g!ean. '  •' 
•  Swift,  who  after  he  had  become  the  jiUy  oif  Harley  and 
St.  John,  took  to  abusing  all  th^  former  objects  of  his  prais^ 
says  that  SomeriB'a  successor  id  the  cabinet  was  $k»t  descended 
from  the  dregs  of  the  people,  which  ha9  generally  bedn  ufH 
derstood  to  mean  that  <Somers  uxKsr  and  the  same  reproach 
(for  in  an  aristocratic  country  it  is ^ta  reproach)  was'  pela^^ 
veringly  repeated  by  those  oCihis  cotemp^raries  who  sought  td 
lower  him.  The  truth  is,  he-  was  very  reepactahly  descended* 
We  find  White  Ladies,  an  old  bouse  of  considevabie  rex  tent 
in  which  Somers  was  bohi^.in  the  possession  of  his  great 
grandfather  nearly  a  hamdred  years  befiM^ ;  and  if  his  family 
did  not  quite  rank  among  the  aristocracy  of  their  c6unty 
(Worcestershire),  they  clearly  stx)od  (high  among  the  middle 
class.  They  had  also  been  for  a  coosid^rabk  period  pro** 
prietors  of  an  estate  at  Sevemstoke  in  Gloucestershire. 

His  fether  was  an  attorney,  and  Swift  says  a  great  rogue; 
but  every  thing  we  know  about  him  leads  us  to  suppose  that 
this  is  another  of  the  Dean's  gratuitous  calumnies.  In  his  later 
years,  the  bare  fact  of  a  man's  having  fought  on  the  side  of  the 
Commonwealth  would  have  been  deemed  sufficient  to  justify 
the  epithet,  and  Somers's  father  had  commanded  a  troop  of 
horse  under  Cromwell.  Mr.  Cooksey  gives  a  curious  instance 
of  his  zeal.  When  theclei^yman  of  Sevemstoke  persevered,  in 
spite  of  repeated  remonstrances,  in  advocating  the  royal  cause 
from  the  pulpit^  Captain  Somers  silenced  him  by  firing  a  pistol 
over  his  head,  the  ball  of  which  lodged  in  the  sounding- 
board.  Somers  was  born  in  1661.  "  That  prodigies  might 
not  be  wanting  (says  Mr.  Cooksey)  as  omens  presaging  his 
future  eminence,  it  was  affirmed,  and  believed  by  the  super- 
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stitious  people  in  the  neighbourhood,  that  the  good  lady,  his 
aunt  Blurton,  walking  \vith  hitn  in  het  hand,  when  a  child, 
aaiMgst  hdr  proukry,  a  beaiattfal  roost-eook  ftew  upon  bis 
btod>  and  citow^  three  tidies  ^idi  peculiar  energy.  This 
idle  traditMs  comes  well  attesteKi  to  me  from  the  Rev.  Mr« 
PixaU,  i^o  derived  it  tom^iis  graHdin6tber^  who  lived  at  tbd 
time  in  lititimaoy  with  the  family^  and  had  no  doubt  of  tbei 

'  Mrr  ToWnshend  sitya  {fdsiai;  be  was  educated  at  a  ifiM9(\B 
school'  in  Stsaffinrdsbine ;  but  Mr.  Coodcsey  gives  the  hdnoar 
to  the  college  school  of  Worceatdr^and  says  that  Us  master 
was  Mr.  or  Br.  BHght,  ^  man  ^  dmmeni  io  bvery  branch  of 
classical  t^daaation^andof  the  behest- reputotidn  inbispra'* 
feasioni.-'  Sdoaers's  obaraeterat  this  period  hfus  fortunately  been 
recorded  by  a  ootonporary;  ^^  Tbe  account  of  bis  bebavioai* 
at  scbool  Ibcui  naany  years  ago  fVomn  school'^fellow*  I  think 
Walsall  was  the  place ;  they  iearaed  their  gramniar  tdgethet* ; 
I'teakember  Very  well  bis  aoootint  of  Johnny  Bomers  being  a 
weaikly  boyy  ^eamgi^a  blaok^' cap,  and  never  so  much  as 
tookiog  M  when  they  wwe  ait  play/^  . 

t  Tbe  same  gravity  of  depoctm^t  distinguished  him  at  a 
later  period*  His  &6ber^  we' aire '  told;  was  accustomed  to 
visit  London  dwring'tbe'Terms,  and>  on.hi*  way, Musually  left 
bis  honse  at  tbe.QeoTge  Inn^at  Acttoil^  where  be  often  men- 
tioni^d'  ^  his  hop^l  son  at  the  Temfde.'  The '  landlord  one 
day,  in  reply  to  thesd  pan^ric0>  sirid,  'why  don't  you  let 
us  see  bkn,  sit  ?*/cmd;  aoeohiiingly.Mr.Somei^  requested  bis 
son  to  accompany  bitn  sis  &r  as  Acton,  on  bis  return  home; 
but  on  bis  arrival  at  tbe  George,  taking  the  landlord  aside,  he 
said,  *  I  have  brought  him,  Cobbet ;  but  yon  must  not  talk 
to  him  as  you  do  to  me :  he  will  not  suffer  such  fellows  as 
you  in  his  company.' 

After  leaving  school,  6omers  resided  for  several  years  at 
White  Ladies,  and  it  has  been  surmised  that  he  was  originally 
intended  for  bis  father's  profession  of  an  attorney.  But  events 
occuiTed  to  inspire  him  and  his  family  with  more  ambitious 
views ;  among  which  an  intimacy  formed  with  the  young 
Earl  (aflterwards  Duke)  of  Shrewsbury,  was  probably  the  most 
influential.  This  nobleman  must  have  been  singularly  preco* 
cious^  iot  be  c(wld  not  have  been  above  thirteen  or  fourteen 
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when  he  first  arrived  at,  White  L^ijies  pn  a  visit  to  Somers's 
father,  the  st^wa^of  his  estates/ ai^  became  the  constant  and 
confidential  companion  of  the  son,  ,then  nibetpen  oi|  twenty 
years  of  age'.  Mr.  Cooksey  sayp  that  Somers  delayed  entering 
at  the  University  in  order  to  remain  with-  his  young  friend, 
and  it  is  certain  that  he  did  not  pnter  till  considerably  after 
the  usual  period.  Probably  the  .hi gK,  estimate  of  his  talents 
and  acquirements  formed  by  the  circle  Jn  which  he  lived,  in- 
cluiding  the  earl,  was  the  sole  caus,e  of  his  entering  at  all. 
Mr.  Tpwnshend  says  he,  took  up  his  res^enc^  as  gentleman- 
comnjoner  at  Trinity  College,. ,  pxiforjd,  at  the  late  age  of 
twenty-one;  Mr.  Cooksey,  that  he  yyas  ,induce(i  to,  delay 
his  reqaqval  to  the  liniversity,  for  wliioh  and  th^  bap  hp  had 
been  always  intended,  till  thp  year  1 674,Avheja  h^  }^^s  twenty- 
two  years  of  age ;  Mr.  Roscoe,  tjiat^he  entered. iu  1676,  beirig 
then  in  his  twenty-foui;th  year.  The,  p^ejcise  dat^  might  have 
been  ascertE^ined  vvith  little  difficulty,  aii4  jt  istp  be  regretted 
that  the  example  of  th^  gentietaan  wl^o  .wei;it|  or  siept,  to  Lynn 
to  ascertain  the  p^ecisp  date  of  Madante  D'^rblay's  birthj  is 
not  more  generally  foUpwed  by  biogfap;hei;?. ;,       .  . 

Nothingi memorable  is  repqvj^e^.pf  ^P^iers, dpring;  feisTesi- 
dence.at  Oxford  ^xc^pttjae  dpnationpf  S/pitojy^ar^?,  the,.rep^iir 
of  the  chapel,,  which,  ^  Mr.  Copkspj^  remsirks,  is  a  prpojF  of 
the  hberality  wit^h  ^hiqh  his  f^tl^e?:  p»appQi:tf^4  ^^W  ^h.Wr.,  ^ 
neither  tooik  a  degree  nof.a^pifed  ,1^1, ^p4l§"^^9a)^^^^^ 
of  apy  Hind, , yet ,he  (Jid , pot;  qui|f  [  P^fpm  ^llt  l!?62j ;.  ^  cirpuflar 
stance  which  ,it  ip  djASpiiU  jtp, reconcile.  >wjt.lViai^,origipe^jli;iiesoT 
lution  to  practise  the  profession  9^  th^barnm-  >  t^'.l^  I'i  u  ]  i 

Thed^t^s  of  hjs|  enteri|?g.^t)the^Tepjiplpjapd  (39iU  tpijthkebar 
are  lefi^  in  the  saipe  iiacertainjty  iai?  the,da/;eriof;r:l^  eatry  atthQ 
University,  jvtr.  QopkSi^y.say^^i  tj)at> H ^^IJ^^fl^diftWl^^  JVIiddte 
Tepaplp  fn  IpTjS;.  Mp.  .Ros^oi?,  U^at,:he|i,wap!,caUfe4  to  the  Iwtf 
on  ^he,^th  May,  16|7.6j  .MfKTpyvnshpnd  isrsilenfi-PAX  Ahe  iwiirt* 
It  is  clear  that, hAre.^i(led.  at.tl^^;JJnVY^:gitj\\till  ho^  w^sp^ist 
thirty,  apd.  t:^t,he^^^h^  :,a,p(iwir(^  \CP.nBidemWe  .ceWbriiy  \aaii^ 
man  of  taste  an4a^;W4terv.befoyj^^Mb^ 
minster  HaU^,,Hi^;fri^^,t^.^e^lAtlt;t»dMced^him  to  tbe  Ofi^po-t 
sition  l^ad^rs  ,o(.tli|t  ,^jf,r^^afte.d»ii»«y^  Jfcuss^,  Sidn^y^and 
it  yroa  in  suppprt.of,  their  oOpiniwSf  that  vhisv  first  literally >  ptck 

1  ThU  IS  Mr.  Oooksey's  state^ettt^  MirvRd806e  i^yis^lie'tdok-^tWe  d^ree  of 
bachelor  of  ar^ts.  i  /  :  ., . ,;      .  /  j  7.  /  ' 


Lord  Somers.  oyjo 

ibflowedllby  Al  firief  Hi^tqry  oftne  ^ucxes^ony  ^c.  ip  'which 
^Hfe  aitthoffty  of  parliament  to  alter' the  .'successicu^  W,  the 
ci^owH  was  maihtaiped^  with  pecuJiar  refereuce  to  the  measure 
ih'eti  tenarhgTor  ffie'ekclusiop  of  .the  t^ute/of  tori  (after^ 

tr  Jill-''''''  » 
Ilo^^ng  up 

u '  (itiniedi^by '(iKiei^^ 

!Noffti;  Was  i^siied^;  v^tiel^entiyiiiipugnW  U^^ 

tti)tiV#^  6f 'theii-  ^atfj^eryiriyfer   ^An^au3?e^'  soo^'ap^^^^^ 


_^^__ _   .,-    piL , 

brf^ilM'y  bit  it^has'tedi'^siii^^^^^ 

^a&Uik^Xo^S:'  lii^  its^^^fbdttittdAV  ^-Wi'ate  tM'ljy  fiiirnei: 

thrii'tli4tWct^vas^rf^^d^^f  p^inW^a^  b3/.;^ian^j[;  ^ 

new  draught  was  inaide  By' Sogers'/ Wliic^^i^ii^^ 
Sfr  Wiiiiattl  JtJh6^;'''Tlie^fek'kife'iitfc^^ 
that;  'a-yopir 'Of  thik  Wdrk';^^^'?^'  Hlife^^hfetfcl-teifn^^^if  t^^^^ 
Bbifa^;  %&b^riittfi^t  ttife  MS^.-  >*hicTf^  W^i^^  'aesifoVed  lil  the 
fttfe  at  th4-  ttaWbfers  W'«it'M6«kfelfe^C/te;W 
be'  <J*i^id^a -^s 'dfeprtvlli^  Btrrhet^^  %iiu^*H  M 

W^k'Was  at  the'  titoVgiehei^lty  ittHbiityd'tVJ6niyj  ^et^het^ 
i^  suflideat '  internal  eviderKie  'td' ^iW'  ttiart'  iJoineirfe''  nAdtol'y 
assisted  in  the  coinik)wtid6  6f  it*^'  '  '^^1  "'^  f  '  '"'1  ';■  '  ^  ,  ' 
'  W=e«pe  indebted  to  ihe' satoe'iiuitHbriiy^foi-^  tJhe'iibst^bcu- 
rafetttjtfOtetofB^to^^s  rtdxt'trfefet;^  ^'^THe'ibtfyi^^  iif  to. 
Sbififefe  Wfefe'ih  the  <boutfee!'dPth^«a6y^'yMV  restotfiii 

defence  of  ihe  poHti6al  fight^  of  Wy 'ioii^WWeii/  ^Th^iprol 
d^cti^n  Which  h6  now  gaVii  to  Uhel^wortd'w^  Entitled 'T^^ 
Secif,rUt/  of Ungl^hmev!^  ti^i^r  or  meTAisiyPow^.dn^ 
Duiy  ofthi^Gru'ii}i UuH^s'd/JSHfflml  ^^^Idi^id'y  hci^dii^gt'd 
the  Pui/OoMint^^bftm^  m^i^hlMvh^in^^;  'itndfrXi  'i>^Mf 

Lic^'Of^nitkifiPrci'iestmit  Lmfy'md'^fktnbh^)s^wh6  st^S 
firm  ,t0  the  Beligum  and:<mmmt  Government^  of  ^£nffUnd. 
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have  been  the  work  of  Swift,  needs  no  tnore  ttian  iHie  int^m^l 
evidence  qf  the  composition  jtself.  It  is  manifestly  abBVB 
him,  as  is  very  obviouply  ramarted  by  Mr.  Walpple  ana  i)r. 
Sanauql  Johnison,  prom  a  very  dull  a^cademip,^^ 
enjiploy  as  amai^uensis  ^to  Sir  jWjl,liam  Temjpje,^^^^^ 
of  his  writings,  it  cannot  be  conceiyeil  that. tie  should  atracfe 
burst,  forth  the  autho,r  pf  a  tr^ct  >sOj  superior  in  wit  a[iia  dorh*^ 
position  to  everything  he     "'  ^  riL   -   ^        ^^-  ^^l^ 

and  fiioisyp  in  comparison 
of  th^  sam^j  species,  of,  hi 

Buil,"  compiled. by  him  and  jpr,  Arbuthnbt  m^^      years^^ 
The  truth  is,  that  Swift  found,  among 'Sir  Wiillam 
paper3,  the  only  copy  Mr.  Spmers  ever  njade,  of  tto  T^Qyisn 
amusement  ;<  which,  m  hours  of  unreserved  and  social  .convi- 
yiality,  (pf  which  no  n\an  vyas^pojre  fond  J  he  had  communi- 
cated to  his  friends,  Xord,  SJiaf^e^tjijiry'a^ 
to  whom, he  had  forgotten. he  ever ^jntri^ste^^  ft.    ||Jnis^^ 
copied  J  and,  by  servile  fijdul^tio^i  ankd  professions  of  zeal  ana 
attachment,  prevailed  on  them,  aifter  striking  dut^some'  ifeflec- 
tipns  on  kingly  gpyernm^^^it,  to  iP^hiCrh  the  .yoM^gr  authors 
>yere  not,  5^t  tbe  tii^p^  of  writipg.il;,  niuch  attached,  ^p<^ suffer 
.feim  tp  pi^blish  it  as  his.owfl,  whiclib.Q.d^  a  dedication 

to  .Lor4,  Spme^sy  ,and  '}^  the  cl}^fr^*9Bifyre  j  pt  his  ,p.rose|  wrijt- 
,  ings— preferring  the  •reputatipp  pjf  a  witty  Write^r  tp'  that  of  a 
serious  apd  ^pnsfiieijijtipp^j^^m^^^  ^huijcb^,  :^  1^^/s  M- 

inission,  iptp,  tlje  Wgher  9f^^y^'^.of  .|\vhjc^.^th^^^^  wjs 

ui;g^d,^s.apqTP?M.^ax,:v.,,,^,..^^,^,^^^ 

This  is  a  curious  specinaen  of  |;h^fl^gtti  tp  whiph  t|ie  mania 
biographica  may  lead  a  ipWm,  Any.  author's  title  to  nisbest 


work  might  be  djsppf^ci,  ^if  ^^J^is^nfocjep.rrea.s^^^ 
allowed.     Sir  ;\^a)t^r^  ^f^^tjk^ ^y^j^o  J^O^s  ppt  even  aTftp^^^  to 
SpuQej:s's  claim^;a£iy^.4^]t^,n^9t>yi,t^^ta^  ^j^^R^fii  f 

ppe.appears  tp.  h^y^  ^p,t^i{tairfed,^i^y,  .do^l^f;,  [pjf  ^l^he.  ^^^^ct'pf 
tlie.authorshifP^^^niA  afi^s  tha^jtjf^.fi^^  be 

d^^peode^^ppji.  ,,:^!|:rs,,!>V^jt^^^ 

.,^4p^ipg;  t}ie-b99Jf,:-i^e.roi^ttpr^(}^J^^^3R  3^|^cprfSf;ip^^^^j?mo^quiy, 

i.1^GQPdiap^^,,wM:^Igepi^sJ^fe^  .>rfr^f}.ii  :^?pfi?iMte^^" 

An  exclamation  wlhich  resein^l^les  that  of  Marlborough  in  a 
similar  declension  of  faculties,  when  gazing  on  his  own  por- 
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trait,  he  uttered  the  pathetic  reflection,  "That  was  once  a 

^^ITljecirc^mstaiices^ttending  Somers's  early  career  at  the  bar 
i^rp^as  unoe^iito  as  hi'?  entry  at  the  Temple  and  his  call.  All  we 
j^npw  ^  tnaithe  jbegaix  to  ppptise  somewhere  about  1681  or 
]6J!^2.^,  lllr/Cookisey/says'i^  states,  that  "  under  the 

pjatrpi^age  ^ot  Sir  Francis  Winnihgton  (to  whom  he  was  never 
cler)c  as  ia  idly  repprted,  but  who  owed  in  a  great  measure  his 
^le^'tion  TOE  yVbrcester  to  ih^  influence  of  the  family  at  White 
iadjieiy  ne  soon  became  Eminent  as  a  lawyer,  and  had  compfe- 
teiit  business  in  his  prote^sipti  during  the  reign  6f  King  Jatnes.*' 
Mr/Roficoe  T^jii^  hi^  itibdnie  during  this  reigii  at 

^yOOper  janniim,  but  the  accutady  of  thib  statement  is  doubted 
by  Mr,  Towhshehd,' and  the  truth  seems  to'b^  that  Somers 
was  Kttle  ]|^nQwh!  at  the  bar  for  some  years,  and  theh  sprung 
at.once. ipip/ celebrity.  '  Dr.  baveinaht^'on  the  occasion  of  the 
impeacl^meht,  says :  ^^  tf  a  lawy;er  from  £300  a  year  iii  estate 
^and, practice  both  together  comes  to  have  a  good  £6000  a 
yej^r,  is  he  to  rest  there?'  No,  let  him  think  of  doubling  that 
estate  and  to  be  made  iaii  ea^^^ 

'   ,  '*ln  16^3,^- (says  Mr.T!'o.wiishaid)  "he  appeared  as  counsel 

iter  Pilkington,  th6  unlucky  ex-sheriff*  of  London,  who  was 

^ast  in  tlie  ^aviest  daboiages  evefr  recorded,  £100,000, "and 

hiafi  Jo$eph  J'ekyll,  who  afterwards  married  his  sister,  ^of  a 

junior.'   At  this  period,' we  kre  assiifed,  he  was  realizing  £700 

a-yeaf,  tno'ugh  we  Cannot  'bul;  suspect  some  exaggeration,  for 

lie  iiad'not  acqmred  rank^  and  was^carcely  known.     The 

proverbial,  slowness  of  professional  advdnceihent  wasexempli- 

nej^^^iiii*'nis  case,  .ho^tvithka'n^  and  political  con- 

nexfoixs;  and,  on  tfee  triil  of  the  Seven  Bishops,  when  his 

ha^e  J^ad  been  suggestied'  as  jii'nidr  counsel,  the  right  Veverehd 

^prelates  olyected  to  one  so  ^oun^  and  so  little  known.    Somers 

^  wds'iheh  thjrty-sevei'i,  a  juvediie  and  somevvhat  premature  age 

m  ihatlate-floWferitig  profession.'   Lord  Kenyon,  commiending 

''a  learned  *iiiiid^^^^  spoke  of  liitiii'  ad   *  a  rising 

'yowfe^'i^aL^^^  the  puzzl6-pftted  Seijeant 

'PolMfe^^^  '^fio'\iiii  be'fettifei^bered  for  his  disberriing  patrbn- 

)fii!£em^  Bladk-lklieh 'law,  he  jiertlst^d  ifa' having 

•SKiil^rs'VMaitf^a';  iaridftJ^  s'^^Wh,  for  simple  and' Wetl^rtasdned 

»  LifeofSWift,p.78.  .    ..  »    < 
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eloquence,  bears  a  most  favourable  comparison  with  those- 
which  preceded  it." 

The  counsel  for  the  defence  werfe  Sir  Robert  Sawyer,  Sir 
Geoi^e  Treby,  iPoUexfen,  Pemberton>  Levinz,  And  Somers* 
Soihers  was  recommiended  by  Pollexfen  on  the  ground  of  bis 
constitutional  learning  and  accurate  knowledge  of  the  records. 
He  well  justified  the  recommendation  *  "His  arguments)" 
(contihues  Mr.  Townshend)  **  were  in  truth  geometrical  fttairs 
supporting  each  other,  and  the  peroration,  especially  has  ob- 
tained, as  it  deserves,  universal  admiration : 

'  My  lords,  as  to  the  mattel^  of  feet  alleged  in  the  f^etition^ 
that  they  are  perfectly  true  we  have  shown  by  the  joumalfi  of 
both  Houses.  In  every  one  of  those  years  which  $.te  mentioned 
in  the  petition,  this  power  Was  considered  by  parliament,  and, 
lipon  debate,  declared  to  be  contrary  to  law.  There  could  be 
then  no  design  to  diminish  the  prerogative,  for  the  king  has  llo 
i^uch  prerogative.  Seditious,  my  lords,  it  could  not  be,  nor 
could  it  possibly  stir  up  sedition  in  the  minds  of  the  peofie, 
because  it  Was  presented  to  the  king  in  private  and  alone* 
False  it  could  not  be,  for  the  matter  of  it  was  true;  Thafe 
could  be  nothing  of  malice,  for  the  occasion  was  not,  sought, 
but  the  thing  was  pressed  upon  them.  And  a  hbel  it  cJould  not 
be,  because  the  intent  was  innocent,  and  they  kept  within  .the 
bounds  set  up  by  the  law,  that  gives  the  subject  leave  to  apply 
to  his  prince  by  petition,  when  he  is  aggrieved/'  i 

"  The  flower  of  England's  chivalry,  her  proufjeit  peers,,  ^nd 
most  distinguished  commoners,  were  present  to  hear  ^nd  ap* 
plaud  this  noble  specimen  of  well-reasoned  eloquence.  The 
genius  of  the  pleader  wanted  only  an  opportunity,  his  .oiatoi^ 
required  but  a  fitting  theme  and  audience ;  to  be  apprediated 
was  but  to  be  known.  From  that  day  Somers  stood  fotward  in 
the  character  in  which  Sunderland  afterwards  described  hind  to 
the  king,  as  '  the  life,  the  soul,  the  spirit,  of  bis  party.'  *' 

This  is  the  true  point  of  view  in  which  the  career  of  Somers 
is  to  be  viewed.  It  was  not  so  much  as  a  lawyer  as  a  poUtimarn 
that  he  succeeded;  it  was  by  advocating  gi^eat  questions  of 
constitutional  law,  not  daily-occurring  questions  of  private 
right,  that  he  attained  to  wealth  and  hoiXour.;  and  hifc  pecUHdBf 
good  fortune  was  that  his  talents  and  character  weye  admi- 
rably adapted  for  the  etneigency. 
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"  Relumed  t6  the  convention  for  his  native  city,  Worcester, 
he  was  chosen  to  be  one  of  the  managers  of  the  conference  with 
the  Lotdd,  when  they  would  have  substituted  an  amendment 
to  the  resolution  of  the  commons  that  the  king  had  deserted 
thfe  throne  itistettd  of  abdicated,  the  word  which  Somers  had 
h^j^pity  iStiggfeSted>  afe  onfe  of  doubtfiil  import,  likely  to  reconcile 
jarrittg  opinions,  and  to  sodth  uneasy  consciences.  Some  ad- 
mii*rs  of  this  glieat  st&tesman  have  expressed  disappointment 
at  this  Jirgumertt  turning  so  much  on  the  niceties  of  verbal  cri- 
ticism. He  cited  jurists  and  lexicographers,  Grotius,  BudeBus, 
and  th^  Code,  to  prdve  that  desertion  Was  an  abandonment, 
admitting  the  right  td  return  ahd  assume— abdication,  an  abso- 
lute iHtsvodable  renunciation,  and  therefore  the  more  proper 
wwd,  flipst,  as  a  consequence  frotn  the  king's  violation  of  the 
original  'Contract,  which  the  Lords  had  voted ;  next,  as  eflPectu- 
ally  flhlittirig  tmt  KJtig  JameS,  which  objects  the  Lords  pro- 
fbssed.  He  maintained  that  the  non-use  of  the  term  *  abdica- 
tion'  ill  the  law-bboks  was  no  objection,  for  it  was  a  word  of 
kUdwn  ftignfication  used  by  the  best  authors,  and  neither  was 
the  ^oM  desertion  known  to  the  common  law.  In  persuad* 
ihg  the  cortimofls  to  adopt  this  resolution  he  laid  down  the 
proposition  boldly,  that  the  king's  going  to  a  foreign  power, 
arid  castiiig  himself  into  his  hands,  absolved  the  people  from 
theil-  allegiance.  He  compared  the  case  to  that  of  Sigismund, 
king  of  Sweden,  who  changed  his  religion,  and,  when  he  had 
withdrawn  from  the  kingdom,  was  Voted  by  their  parliament 
to  have  forffeited  the  crown.  The  orator  then  reminded  the 
Hduse  of  the  iriipriecation  of  King  James  L,  that  if  his  poste- 
rity Were  ftot  Protestant,  he  prayed  God  to  take  them  from 
the  throne,  and  carried  the  vote  of  abdication  without  a  divi- 
sion. His  owh  notes,  taken  iti  pencil,  form  almost  the  only 
tifecord  of  that  most  interesting  debate.  *  The  dispute  about 
the  words  abdicate  or  desert,'  says  Bolingbroke,  ^  might  have 
been  expected  in  some  assembly  of  pedants,  where  young 
students  exercised  themselves  in  disputation ;  but  not  in  such 
to  august  ass^^mbly  as  thi^,  of  the  Lords  and  Commons  in 
solemn  et)nference  upon  the  most  important  occasion.'  But 
h  ishotild  be  remembered  that  this  discussion  was  in  the 
hitiiktte  of  ^  feigned  issue,  and  that  matters  of  the  greatest 
moment  lay  concealed  under  disputes  about  words.' " 
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He  took  a  leading  part  in  settling  the  declaration  of  rights 
and  most  other  arrangements  preliminary  to  the  new  settle- 
ment of  the  throne.  So  effective  was  his  aid  and  so  high  his 
character,  that  imttiediately  after  the  accession  of  William  and 
Mary  he  was  appointed  Solicitor-General  over  the  heads  of 
many  older  la\^yers,  who  murmured  loudly  at  the  preference ; 
among  others  his  patron  Pollexfen,  who  thus  found  himself 
superseded  by  his  own  proteg^.  The  event  showed  the  wis- 
dom of  the  choice,  for  on  every  occasion  that  presented  itself 
Somers's  discretion,  learning,  energy,  and  firmness  were  dis- 
played in  the  manlier  most  advantageous  for  the  government. 
A  striking  instance  is  related  by  Bumet:  "One  of  them 
questioned  the  legality  of  the  Convention,  since  it  was  not 
summoned  by  writ.  Somers,  then  Solicitor-General,  answered 
this  with  great  spirit.  He  said  if  that  was  not  a  legal  parlia- 
ment, they,  who  were  then  met,  and  who  had  taken  the  oaths 
enacted  by  that  parliament,  were  guilty  of  high  treason.  The 
laws  repealed  by  it  were  still  in  force ;  so  they  must  presently 
return  to  Itiiig  James.  'All  the  money  levied,  collected,  and 
paid,  by  virtue  of  the  acts  of  that  parliament  made  every  one 
that  was  concerned  in  it  highly  criminal.  This  he  spoke  with 
muph  zeal  and  such  an  ascendency  of  authority  that  none  were 
prepared  to  answer  it.  So  the  bill  passed  without  any  more  op- 
position. This  was  a  great  service  done  in  a  very  critical  time, 
and  contributed  not  a  little  to  raise  Somers's  character." 

In  April,  1692,  he  was  made   Attorney-General,   and  in 
the  March  following  Lord  Keeper.     In  those  days  it  was 
understood  .that  the  appointment  of  Attorney-General  be- 
longed to  the  holder  of  the  great  seal.     Somers  had  promised 
it  to  Sir  Thomas  Ti-evor,  but  the  king  insisted  on  it  for  Mr. 
Ward.    Somers  addressed  a  renaonstrance  to  the  king,  setting 
forth  the  ancient  practice,  and  proving,  or  endeavouring  to 
prove,  that  it  wias  for  the  public  benefit  that  such  appoint- 
ments should  be  at  the  disposal  of  the  head  of  the  law ;  but 
William  persevered,  and  the  Lord  Keeper  gave  way.  Probably 
they  came  to  a. compromise,  for  Ward  only  held  the  appoint- 
.  jpent  for  a  brief  period,  and  Trevor  succeeded  him.    Jt  would 
,  be  a  curfous  subject  of  inquiry,  when  the  practice  was  first 
■  ,alt^red  in  this  respect ;    for  though  the  Lord  Chancellor's 
opinion  would  still  be  of  the  highest  weight  in  the  appointment 


Lord  Somers.  313 

of  a  law-officeiv  we  are  not  aware  that  he  could  claim  the  ap- 
pointment as  a  right.  According  to  modem  notions  pf  official 
dignity,  Somers  ought  instantly  to  have  resigned. 

Somers  was  not  made  a  peer  till  1697.  A  peerage  was 
pressed  upon  him  in  1696,  but  be  had  been  disappointed  in  a 
projected  marriage^  and  r^fus^d  a  title  which  he  was  not  in  a 
condition  to  transmit.  ■  The  offer  was  made  through  his  friend 
Shrewsbury,  who  writesiii  "  *  I  bs^ye  us^d  all  the  arguments  I 
hare  already,  and  by  your  objections  yqu  may  give  me  leave 
to  tell  you,  that,  you  ace  as  peevish  and  unreasonable  with 
too  much,  mpdesty^.as  some  are, with  too  n^ucb  ambition.' 
His  tnodest  friendk  (continues  Mi;.  To wnshend)  did  not  acqui- 
esce however  for  two  years>  when  he  was  rpluctantly  created 
Baron.of 'iJ^vesbam,  and  promoted  to  the  rank  of  Lord  Chan- 
cellor^ In  this  offipe  he  has  borne  a  high  and  stainless  repu- 
tation ;  but  the,  period  during  which  he  held  the  seals  was 
too  short  tp  enable  him  to  be  classed  with  Northington,  Hard- 
vncke,  or  Eldon.  His  judgment  on  the  celebrated  Bankers' 
case,  in  collecting  books  and  manuscripts,  for  which  He  is  said 
to  have  expended  inore  than  lOOOZ.,  has  been  always  con* 
sider^d  by  lawyers  one  of  the  mpst  elaborate  judicial  argu- 
ment^ ever  delivered  in  Westminster  Hall. 

"The  history  of  the  case  was. shortly  this.  The  king's 
revenue  had  been  .feripie^d  out  under  Charles  11,  to  bankers, 
to  whom  he  allowed  ^ight  or  ten  per  cent,  for  advancing  the 
moaey  before  the  t;a;s^es  were  received.  Suddenly,  without 
notice,;tb^  .^x,Qi;ieqi|ier  was  shut  and  all  payments  stppped,  a 
mea,sare  ^q^iUYC^ler^t  tp  th^  seizing  a,  million  and  a  half  of  other 
men's  money.,  ^^hen  the  king  had.committedtbis  tyrannical 
fraud,;a^d^f?i^^.the  deposits  of  the  leading  London  bankers, 
he  gr^Jted,  tQ.ttbj^ir  clamo,urs,.in  lieu,  of  principal,  dividends 
out  of;ibj5  he^fiditary  excise^  equ?.l  to  six  per  cent,  interest 
on  tbdTj^vera^tde^p, , }  The,  payiipjents,  never  punctual,  having 
fallen  (iw?ing  tbe  late  4i5tr£^<ftefl  tipaes,  into  arcear,  the  creditors 

.  sought^  eufpy-ce  tjheir  claimp  by  petition  to  the  barons  pf  the 
re^chequjBi;,  ,^,'fh^,^ar9n^/W(Bre  unanimous  in  their  opinion  that 
the  ten^^y  byip^^ition.  w^a^  iprpper^  and  that  the  grant  from 

i.ith^//ex<j;B|e,..wA8,gpQd..i  ,pn  a^ppeai,to  the.exchequer  chamber, 
Chii^([<(u§^jigef  Tf!^by|.stoc^d  alpne  in  hrs  judgment  that  the 

.  .b^tP^ib^/ftprfWtl^pr^ty,^     pial^e  orders  for  payment  on  the 
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receipt  of  the  exehequen  His  opinion' was  adopted  and  en-» 
forced  by  the  Lord  Keeper  SomcrB^  to  whom,  and  the  lord 
high  treasurer,  whose  office  was  at  that  time  in  abeyance, 
there  lay  an  appeal/  He  submitted  his  doubts  whether  he 
should  decide  according  to  hi^  own  opitiion,  or  in  conformity 
with  that  of  the  majority  of  the  judges,  to  their  determination^ 
dnd  they  decided,  sdven  againstthree,  thiithe  shoiild  eoilsult 
his  own  judgment*  Taking  thfe  same  View  of  his  d^ty^  Lord 
Somers  reversed  the  judgment  6f  the  ercheq«eh  The  cas^ 
was  afterwards  carri^  into  the  House  of  Lords,  Whe  ret&i«ed 
the  decision  of  the  chancellor.  But,  though  not  supported 
by  the  highest  cdurt,  it  is  far  from  dear  that  ih^  ehtincellor** 
judgment  Was  erroneous,  or  his  principle  of  kw  unsMiiid,  the 
eourt  of  the  last  resort  sometimes  permitliiAg  cohsrdemtiods 
of  expediency,  or  hardship,  i»r  absltiict  jubtiee,  tnr  even,  on 
rare  ocicasions,  political  favour,  to  induetice  theit*  ^otes;  Hie 
love  5f  justice  was  kindled  ' assuredly  by  party  beats  Th« 
opposition  p^r^  liheered  Ghi^  Justice  Ht^t  in  his  atgHnient 
on  a  grave  laW  point  with  a  bealiitiedB  whieh  the  metiti)  ef 
the  case  or  the  fbrce  of  his  i^senihg  eeuld  nbt  have  elteited^ 
and  the  decision  forthed  a  ^sttbjeet  of  mididioiis  triumph; 
'  Downright  Shippeuj'  In  versee  upoii  whieh  a  spirit  t>f  bitter-' 
ness  is  belter  stamped  tiian  the  metre,  wHtee  of  Ihd  dis- 
comfited Chancellor  as 

'« «  A  shallow  ^lat^ttiah  ; 

An  linjUst  judg^,  sitid  blefiiisH  of  the  niace^^ 
Wittiesi^  the  bankers'  Ibnig  d^sending  case;^ " 

"  During  his  four  years  of  Office  h^  fcdntriteld  16  dd  M^ 
cotiiitry  good  service  in  the  cabinet  a^  tvfell  &s  in  cottit.  HiS 
views  of  i^iform  embrjEtced  a  widet  e'ipttn^fe  Ihfiih  Was  tbfett 
tigually  taken.  Burnet  itlforihs  U^  How  valuable  h\i  cotiiisMs 
Would  hav6  been  oh  the  cutr^ricy  tjuestion,  hfed  they  nbt  ap- 
peared too  daring  tO  the  ixMte  narfow  spirits  with  Whdih  1*6 
was  *  babined  and 'confined.' " 

Contemporan^dusly  with  the  pecJrage  hfad  tfrfe  ChAiiii^toi^ 
ship,  Somers  received  a  j^arit  of  the  manors  bf  Keyg^W  Jind 
Hewleigh,  in  Suri^ey,  with  ah  ^nhtiit^  of  J^lOO  but  df  *fcfe  fdfe- 
ferm  rents.  At  thiS  ji'eribd  he  Hkk  iti  tftte  ftrll  efijdyiiif^t  df 
royal  favour  iiid  confldefice,  fearri^  by'  nfo  unWol^y  eOra- 
pliailces,  if  Vi^  lextfe^t  hisx^dtfct  '^e^Miftg  «i^  p^flSbn  tii^^y. 
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to  be  presently  mentioned;   but  he  was  destined  notwith*- 
standing  to  incur  ftome  of  the  ordinary  liabilities  of  favourites^ 

"  tolluttlUr  In  attum, 

Ut  lapsu  graviore  ruaht.'* 

His  bitterest  political  enemies^  the  Tory  party»  were  rapidly 
gaining  strength  in  the  House  of  Commons;  and  though  the 
charges  brought  against. Somera  were  principally  founded  upon 
acts  done  at  the  express  desire  of  the  king,  William  had  not 
generosity  enough  to  confront  public  odium  for  a  principle,  and 
sacrificed  his  Chancellor)  without  scruple  and  without  waiting 
for  a  specific  vote  ef  censure^  so  soon  as  he  became  decidedly 
obnoxious  to  the  majority* 

Somera  had  been  suffering  from  illness,  brought  on  by 
severe  application  to  bis  official  duties.  On  his  first  ap- 
pearance at  court  after  his  recovery,  the  king  told  him  that 
the  public  sendee  required  a  transfer  of  the  great  seal«  and 
that  it  was  highly  desirable  that  it  should  be  resigned  instead 
of  taken  from  him*  Somers  replied^  that  a  voluntary  sur- 
render would  be  regarded  as  the  result  (rf*  fear  or  construed 
into  a  downright  confession  of  guilt ;  and  that  he  could  not 
consent  to  afford  such  a  handle  to  his  enemies;  whereupon 
the  king  sent  Lord  Jersey  with  a  warrant  demanding  it* 
"  The  conduct  of  William  (says  Mr.  Roscoe)  in  thus  dis- 
missing one  of  the  most  faithful  and  attached  of  his  minis- 
ters, at  the  instigation  of  hi^  enemies,  a  victim  to  the  violence 
of  faction,  ill  became  that  high  character  for  justice  and  reso- 
lution which  had.raisecl  him. to  the  thtone  of  England.  Every 
honourable  and  well-fudging  person  was  disgusted  with  the 
coolness  and  want  of  heart  with  which  the  kii^  consented  to 
sacrifice  a  man,  whose  greatest  offence  was  that  he  had  been 
one  of  the  principal,  instruments  in  accomplishing  that  happy 
settlement  'of  the  nation  which  placed  his  ungrateful  master 
on  tfab  throne.  At  the  close  of  his  life,  William  is  said  to  have 
adverted  to  the  dismissal  of  Somers  as  an  act  of  which  he  most 
sincei^ly  repented,  ^uch  was  the;  indecent  haste  with  which 
he  gratified  the  wishes  of  the  Tories^  that  no  one  bad  been 
selected  to  fill  the  vaipai[it  office^  The  seals  were  offered  both 
to  Holt  and  Trevor,  ^n^  declined  th^m  $  and  after  having  been 
a  short  tioie  in  commission,  were  placed  in  the  hands  of 
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Sir  Nathan  Wright.  For  sotri^  time  it  waft  tHougiit  ttitt  LbM 
Somers  would  possibly  be  reinstated  ;  but  the  king  biiid  tatt^il' 
into  the  hands  of  the  Tories,  Who  resisted, '^ith  ill  thcfit*  in- 
fluence, his  return  to  Office.*'  '^      '  '   ^  '    '  '•  • 

Thes^  same  Tories  were  not  doWtenit  with  k  dteciltssfil  4W^W 
was*  likely  enough  to  prbve  but  tettipO*ar^,'fa(rtd  oh  'th(fe'  IStfh'bf 
May,  1701,  Somersf  was  fdritially  inipe^efe^d.  ^ThfehettdS^bf 
accusation  were  three  t  '1 .  Hife  cbridiidt  r^atdirig  the  FEllrlitiori 
Treaties,-  2.  His  improperly  affiWhg'  th^'gteat^eii!  tigt^i^ 
to  himself  aiid  Others '•  3.  The  aBfeik"o!f«OiJJtain'«i^dy^=^  ''^«>i 

The  impeachment  came  to  nothing.  The  Lidrds  littd  bis^ 
all  along  at  issue  with  the  CommbmS )'  ih^h^r  Wovdsf,iiiileiiird3 
had  continued  staufnch  tVhJg^^,'  wWlist'the  Conioidiis  Htt*  bead 
relapsing  into  Toi'yisra  ;  and  th:e'€oifttoottfe;'«^in^  Utile -hit^ 
of  making  good  their  chai^eSjt6oktiftityra!gefeit  ^ott^  wArte 
spoken  by  Lord  Haversham  a€  a  confereiiee 'Jbdbw«etirrtlt« 
Houses,  and  receiving  no  siatisfactioii,  thl^w^up  tbe^^eaM^h*- 
ment  in  a  pet.  They  voted  thatjiistice  w«&  denied^mnd 
ordered  that  no  member  of  their  house '«h6dld  pirisumfe'jto 
appear  at  the  pretended  trittl  of  LoiW '$!0itaers,'who,  noiprbsdi. 
cutor  presenting  himself,  was*  of  cdurse  ^declared  nof  g^ittyi 
He  had  already,  however,  uiVdejgohe'  his  trial, -aivd  deflanijed 
himself  in  person,  to  the  surpriste  and  (hi^  frietidB  «say^  tlfe 
eonftision  of  his  enemies.  The  scene  is  'wiell-^desf^ribed  hf 
Mr.  Townsfa^nd,  but  to  tna;ke.  it  perfe^ly  hitelligiblei  itimay 
be  as  well  to expkin  the  nature  of  the jfiiipsit!^^ and  tbirdltbtedfi 
ofaccusatiott;  ••-•    -  ■'•■  ■•'•^r;'!-    i-- fii'^vfi-jiinl) '.(,|,a;i(wjit 

The  affairs  of  the  Partition: Treaty: istbod.ithus.  tla/ifieft, 
whilst  the  king  was  in  Holland,,  propo^ids  wend  nlaldeatttibigi 
by  the  French  go  vet  rittient '  for  >  piurc^Uiag  octti  the .  domiiLioite 
of  Spain  itl' case  of  the  deaths ofiCharlestitlkelSeooniidUc^iiThfise 
proposals  wef^  approved  byltheilking^  whd  wrote* [to i&iidaeBs 
-requesting  his  opinion  and  reqtiHngihini  to-send'ftolMpfmdeife 
under'  the  great  ;setil;  With  ;the  bantes  rinrtfalank^>if0F}jtIicD'a|l- 
pointment  of  (iommission^rsi  .to!  treat  ^withj  tfai^  i  EreiralDJagi^nt. 
Son^rsj  aftev^commUiucaAingitwitlii  Lord':0.ffo[r(j/]'jd^ 
&brewif$l[»uvy'aTvd^Mr;jMoqta^tie^>traasmitled'thfiivjjihi^ 
against  the  Treaty,  but  at  tbecdfjineitipie.diditwbt^tkttikiUiinadf 
justified  m'wi^fahoUliiigi  tb^.  re<^ced[ei»ttm\s^si0f^ 
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Sj^pt.!  :The,;Tr(eat|jf  \va,^  *igP^d  without  further  communication 

.jifhfi.tjliajrge.vegarf^ing, Captain  Kidd  iis  soon  tpld.  On  the 
earnest  representation  of  the  AmencaA  colonists^  a  commission 
^AfbecffVvgiWjte^  .tc(  this. worthy,  the  commander  of  a  pri- 
>ri^tq§r^i  tqipipt.ag^in^t,  pirates.  As  ,sQon  as  he  had  got  the 
<ppaip[|^S8(ion; The  .turned  pirate  himself.  It  is  difficult  to  see 
h^lfitbrn  cpuld  :b?.t^isi§4;.iptPi?i|atter  of  chaise  against  the 
Cihfti?cel,lo?,j  .as  be  sayi?,  in^ij^Jjter  to  Shrewsbury, "  We  hope 
there  capjl^/fiQ  bliaqve,  it^ipijgb;  p^baps  we  may  appear  some- 
wbft(ridicMl<iKa^.":i'i  .j.-tt  ,.  ,,,  .•.,._..  . 
>.], iWfc  J»&y :WW  q\:iPit^.froux.]VIr-:To.wnshend :  "  It  would  have 
beefl  *«ll  fiJ^.for,tbe.cj^uotty,,and  thorChapcellor's  untarnished 
S^is^^had  hf)  shown.  Qi  less  prompt  obedience  to  the  command 
<tfj{»i9  saivereigp;.biLt.,^bat  firmness  wbicb  had  withstood  the 
litbrmym^tekl  ih  the  p.un^hine^  ai)d  bj^ving  once  suggested  what 
AiKaa  rigibt,  JKe  did'Oo^;  thmkihimsfelf  pl^Uged  to  resist  what  wap 
.  Iwrongi  )Ait^;leas^/in  ^iicb,  pqin^  jaS;  tbe  kiug  had  set  bis  heart 
npQO^Ti.-Tbe  opuvtierwastoo  hard  for  .the  j;mtriot,  and  he  who 
lli^}plea(d<3d'so.strp^gly;fpr'tbe  rjigbt  of  resistance,  acted  as  if 
resiig^^tion  and  icotppli^nce  ^ere .  indispensable  duties*  Mal- 
ja^roiti in  the  artsi of  diploflQacyi-King  Willianx  sought  jtQ  we^u 
4be  Fi^enckimonarich  byconc^^sjpn  from  grasping  the  whole 
ill  IheSpanlisbl  iiiheritapces  apdito  profit  by  a  partition  treaty 
from  tbel  «$ppils  of  that  unwieldy  euApire.  He  deluded  himself 
^feittkltheiaiiotbn.thaiiipaHitaQn.itreatieQ  would  produce  a  more 
favourable  dismemberment  of  Spain  than  even  successful  war, 
4tkidnwir<bte.tofbidMQfaanceUQrl  fnom  Loo  for  powers  under  the 
igida(liS6U;to  treat  wiitht^'Frenchiambassadpr,  leaving  blanks 
Jvriaoiafiii^s.  u!Tbei(  rexiuefiyt/ of  .atl vice, , which  accompanied  this 
^BodbhstifaitioDal  didmahd^i  was  a^lfnei^  unmeaning  compHiBent, 
^asitbe'iotpatiefit  kibg  coiioiludbd  the  treaty  four  days  after  his 
4etter^i^dibeeiarS8ntki(ll40rd.Somek'4  should  have  at  once  re- 
-ifiBediitoicihQisirisii^hia  fearful  retaponiaibility ;  but  the  natural 
•telQiUaflbcettol  thiwart  his  jroylil  .master  in  .a  scheme  of  darling 
^ipoliby^lwUth^  however  vienlurous^.  might  at  the  time  appear 
lt)feill]^tiaUeFnati^^46/pEeBel1ve'ibeipea6e  of  Europe^  prevailed 
ibvttriUisfftfbkistiiuliioiiial'priDoiptes^!:    ..  '    . 

.jj//'rfrbfe'/tir«atyyHtveacheix>u^yi  dirvulged>   unfortunate   in  its 
result,  and  generally  unpopular^  raised  a  storm  of  obloquy 
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against  the  king  which  be  could  only  avert  by  sacrificing  the 
keeper  of  his  conscience.  Irritated  by  the  disasters  of  the 
session^  and  eager^  like  some  nneasy  patient^  to  change  his 
physician^  he  requested  Lord  Somers  to  resign  tlie  seals 
voluntarily,  and,  when  his  faithful  councillor  refused  with 
firmness,  sent  him  a  formal  dismiGRsal  undefr  the  great  seal. 
To  his  brother  peers,  when  the  partition  treaty  came  under 
discussion,  he  gave  so  clear  an  account  of  his  own  share  and 
responsibility,  that  they  proved  their  approbation,  according 
to  the  testimony  of  Tindall,  by  shouts  of  applause  louder  and 
longer  than  had  ever  been  heard  there  befoi^. 

^^  A  less  favourable  hearing  awaited  ihe  noble  defendant 
in  the  hostile  audience  which  then  crowded  the  ministerial 
benches  of  the  lower  house.  Having  learned  that  they  were 
discussing  the  question  of  his  impeachment,  he  adopted  a 
course  for  which  there  were  several  precedents,  both  in  this 
and  the  preceding  reigns — that  of  the  Duke  of  Leeds  was  the 
last — and  requested  to  be  heard  in  his  vindication.  A  chair 
was  immediately  placed  for  the  now  unpopular  peer  within 
the  bar,  on  which  he  sat  for  a  moment,  and  then  spoke  with 
persuasive  eloquence  smd  candour.  He  considered  the  letter 
a  warrant  in  effect,  though  not  in  form,  and,  rather  than  en- 
danger a  most  important  treaty,  at  a  very  critical  time, 
hazarded  readily  his  own  personal  safety.  He  had  objected 
to  many  particulars  in  a  letter  to  his  majesty.  As  a  privy 
councillor  he  had  offered  his  sovereign  his  best  advice,  and  as 
chancellor  had  executed  a  ministerial  tas.k  according  to  his 
duty. 

"  Of  the  success  of  his  defence  we  have  conflicting  evidence 
tinged  with  the  party  views  of  the  narrators.  Burnet  relates 
that  *  his  defence  was  so  fttU  and  clear  that  if  the  question 
had  been  put  immediately  6n  bis  withdrawal,  the  prosecu- 
tion would  have  failed.'  Lord  Dartmouth,  on  the  contrary, 
a  high  Tory,  says, '  I  never  saw  that  house  in  so  great  a  flame 
as  they  were  upon  his  withdrawing.  He  justified  his  putting 
the  great  seal  to  a  blank  commission  so  poorly,  and  insisted 
that  the  king's  letter  which  he  produced  was  a  good  warrant, 
which  every  body  knew  to  be  none,  nor  did  the  contents  suffi- 
ciently justify  him,  if  it  had  been  any,  and  his  endeavouring 
to  throw  every  thing  upon  the  king,  provoked  them  to  such  a 
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de^ee^  that  he  left  them  in  a  much  worse  disposition  to  him- 
self than  he  found  them;  and  ;I  heard  many  of  his  best 
friends  say  they  heartily  wished  he  had  never  come  thither.* 
The  historian  and  his  hostile  commentator  speak^  no  doubt^ 
according  to  their  own  conviction,  and  most  various  was  pro- 
bably the  effect  oS  the  orator's  rhetoric  on  an  excited  popular 
audience ;  but,  as  the  dteeussion  was  prolonged  till  past  mid- 
nighty  and  the  vote  of  impeachment  then  only  carried  by  a 
majority  of  .198  to  18S>  there  can  be  little  doubt  that  his 
address  made  a  favourable  impression  en  the  moderate  portion 
of  his  audience.  An  artful  question  of  the  Speaker,  put  ac- 
cording to  a  previous  resolution  at  the  close  of  his  speech, 
'  Who  had  informed  him  that  there  was  a  debate  in  the  House 
about  him  V  was  repelled  by  the  ex-chancellor  with  a  spirit 
worthy  of  his  name. .  '  He  was  strangely  surprised  at  a  ques- 
tion that  he  never  knew  was  piM^  to  any  man  who  came  to 
desire  the  favour  of  being  heard,  and  if  that  question  was 
^  asked  to  bring  the  least  prejudice  to  any  man  in  England,  he 
would  not  only  be  content  to  lie  under  the  censure  of  the 
House,  but  suffev  the  worst  thing  that  might  befal  him  upon 
earth,  rather  than  do  such  a  dishonest  thing.'  He  then  with- 
drew, but  came  back  immediately^  and  desired  to  leave  with 
the  House  the  king's  letter  to  him  and  the  copy  of  his  answer, 
which  he  acquainted  the  Hou^  he  had  leave  to  lay  before 
them. 

*^  An  extract  from  this  letter,  *  I  suppose  your  majesty  will 
not  think  it  proper  to  name  commissioners  that  are  not 
English  or  naturalized  in  an  affair  of  this  nature,'  betrays  his 
dislike  of  foreign  favourites.  His  act  in  affixing  the  great 
seal  to  blanks  forms,  both  in  the  power  to  treat  and  in  the 
ratification,  has  been  deservedly  censured  by  Lord  Hardwicke, 
and  ought  not  to  exempt  the  minister  from  responsibility. 
But  that  his  error  deserved  to  be  visited  with  impeachment 
no  constitutional  historian  will  allow." 

Another  charge  was,  that  he  had  removed  several  gentlemen 
from  the  icommissipii  of  the  peotce  for  reiiising  to  sign  the 
vdiuntary  E^sociatipn,  formed  on  the  discovery  of  the  assas- 
sination plot  in  1696;  but  it  seems,  he  merely  obeyed  an  order 
of  the  council  directing  that  they  should  be  dismissed. 

William  «oon  got  tired  of  his  new  councillors  and  employed 
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Sunderland  to  negotiate  for  Somefs's  return.  Mr.  Townsh^d  ^ 
says  he  was  requested  to  become  piime-tninistef*.'  Thpugh 
he  refused  to  accept  office,  he  gave  ,the  gc^yernrnent  tlie  fwtl 
benefit  of  his  experience  and  sagacity;  and  !s  sa^d  to  have 
composed  the  speech  wi^th  which  the  king  dissolved  thQ  ivfi- ' 
peaching  parliament,  the  last  speech  i^iUiam  ever  delivered, 
and  one  of  the  most  striking  evet*  deliveredl  from, the  throne.    , 

"  You  have  yet  an  opportunity,  by  drod*s  blessing,  io  secure 
to  you  and  your  posterity  the  quiet  erijoynient  of  your  religion 
and  liberties,  if  you  are  not  wanting  to  yourselves,  but  witl 
exert  the  ancient  vigour  of  the  English  liatibn  •  but  Itell  you., 
plainly  my  opinion  is,  if  you  do  not  lay  toJd  on  tljis,  occasion, 
you  have  no  reason  to  hope  for  atiotfien-^Gentlemen  ot  the 
House  of  Commons,  I  do  recorhraen^  these  ttiatte^fs  to  you 
with  that  concern  and  earnestness  which  thfeir  importance  " 
requires.  At  the  same  time,  I  cannot  but  'press  y^u  to  take 
care  of  the  pubKc  credit,  v\^hich  cannot  be  pfesei-ved  but'by 
keeping  sacred  that  maxim,  that  they  liever  shall  be  losers! 
who  trust  to  a  pairliamentary  security.''  .    '  r      i 

This  is  certainly  a  very  different  style  of  speakii^fif'Oim,that' 
adopted  of  late  yeard,  arid  proportldiikbly  different  was  tKe  ' 
effect.  *"  The  House"  (says  Mr.  Towtishefad]  *' Responded 
with  alacrity,  and  tlie  people  .nvtre  drawing  n^areif  to  tbefr 
king ;  he  had  never  before  such  a  chance  of  intensive  Jiopu- 
larity,  when  death  stru<ik  down  Wis  hopes.  The  mfemorible 
speech  was  preserved  as  a  relic,  was  circulated,'  W6  are  asV 
sured,  even  to  remote  towns  and  villages,' and  ifr^med  and  , 
glazed  in  homage  to  his  liiemdry.''  ■    •  : -■       i  m    im   « 

From  some  anexplained  cause  (Mr.  ToWnshfend  siays^'iii^- 
representation  or  jealousy).  Prince  George  of  Derlmdtt  dis- 
liked Somers,  who,  principally  from  tbii' catise,  was  excluded  ' 
from  the  councils  of  the  new  sovereign 'whilst  thierpfince  livea,". 
i.  e.  during  the  first  six  years  of  her  reign.  But  this  was  far  ttbm 
being  an  unoccupied  or  undistinguished  portion  of  his  career.   ' 
He  took  an  active  part  in  the  debates  regarding  the  Respective  " ' 
privileges  of  the  two  Houses,  and  coniributed,  it  is 'said,  more 
than  any  other  statesman  of  the  time  to  bring  about  the  union 
with  Scotland.     Whilfe  the  fiieast^re  Was' before  the  House  of^/' 
liOrds,  he  spoke  often  and  afely^  in  support dfftr     In  particular, 
when  the  Scottish  privycouricil\Viif&'dil8iusfe6d,li6  urged  strongly 
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the  impolicy  of  a  separate  administration.  The  heads  of  this 
speech  have  been  preserved,  and,  as  Mr.  Roscoe  suggests,  it 
will  be  found  well  worth  consulting  with  reference  to  the 
present  mode  of  governing  Ireland. 

In  1806  he  introduced  and  carried  the  "  Act  for  the  Amend- 
ment of  the  Law  and  the  better  Advancement  of  Justice,"  4 
Anne,  c.  16.  According  to  Burnet,  "  he  began  the  motion  with 
some  instances  that  were  more  conspicuous  and  gross ;  and  he 
managed  the  matter  so  that  both  the  lord-keeper  and  judges 
concurred  with  him,  though  it  passes  generally  for  a  maxim, 
that  judges  ought  rather  to  enlarge  than  contract  their  juris- 
diction. A  bill  passed  the  House  that  began  a  reformation  of 
proceedings  at  law,  which,  as  things  now  stand,  are  certainly 
amongst  the  greatest  grievances  of  the  nation.  When  this 
went  through  the  House  of  Commons,  it  was  visible  that  the 
interest  of  under-officers,  clerks,  and  attornies,  whose  gains 
were  to  be  lessened  by  this  bill,  was  more  considered  than 
the  interest  of  the  nation  itself.  Several  clauses,  how  bene- 
ficial soever  to  the  subject,  which  touched  on  their  profit, 
were  left  out  by  the  commons.  But  what  fault  soever  the 
lords  might  have  found  with  these  alterations,  yet^  to  avoid  all 
disputes  with  the  commons  they  agreed  to  their  amendments." 

Whilst  out  of  office  he  toolf  an  active  part  in  the  pro- 
ceedings of  the  Royal  Society.  He  had  been  elected  pre- 
sident towards  the  conclusion  of  his  chancellorship,  and  after 
filling  the  chair  five  years,  resigned  it  to  Sir  Isaac  Newton. 
Immediately  after  the  death  of  Prince  George  of  Denmark, 
Somers  was  made  President  of  the  Council.  Lord  Shaftes- 
bury (the  second)  writes — **  November  20>  1708.-^Somers 
has  kissed  the  queen's  hand,  though  not  directly  as  minister, 
pretty  near  it  you  may  be  sure  :  since  at  this  time  of  mourn- 
ing (and  so  sincere  a  mourner  as  the  queen  is)  she  hardly 
would  see  a  str^nger,.and  what, is  .more,  a  man  so  estranged 
from  her,  and  so  wholly  off  from  the  court  as  he  has  been,, 
and  whom  I  scarcely  feel j^vQ  she  has  admitted  at  any  time 
to  kiss  her  hand,  he ,  haying  b^en  foe  certain  the  prince's 
aversion,  as  you  may ! judge ,  ,hy. ; thosq  ■  who  Ohiefly  influenced 
the  prince,  apd  weretheviolentest  enemies  Lord  Somers  had."  , 

From,  the  D.achessof  Mai^lborough's  letters^  it  would  appear 
that  the  queen  had  been  in  the  habit  of  privately  consulting 
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Somers  for  some  years,  though  by  no  means  with  unifbrm 
good  faith ;  "  I  remember  to  have  been  at  several  of  his 
converBations  with  Queen  Anne  to  fill  out  their  tea  and  wash 
their  cups,  and  he  was  the  chief  man  in  promoting  the  Union 
with  Scotland  !  One  argument  was,  that  it  would  shut  the 
door  to  let  the  Pretender  in,  and  no  man  in  all  the  debates 
was  so  pressing  as  himself  to  have  Dr.  Sacheverell  tried,  and 
one  of  bis  arguments  for  that  was,  that  if  they  did  not  do  it, 
the  queen  would  be  preached  out  of  the  throne  and  the  nation 
i*uined«  Notwithstanding  this,  when  the  queen  had  a  mind 
by  her  new  councillors  to  save  Dr.  Sacheverell,  she  prevailed 
with  Lord  Somers  not  to  go  to  the  finishing  of  his  trial,  and 
the  reason  he  gave  for  not  doing  it  was,  that  his  mother  was 
dead,  and  he  was  so  exact,  that,  though  he  could  not  bring 
her  to  life  again,  out  of  great  decency  he  must  stay  at  home.** 
Again :  ^'  Tis  certain,  that  as  soon  as  he  got  into  his  post,  to 
obtain  which  I  so  often  urged  the  queen,  he  made  his  court  to 
Abigail  and  very  seldom  came  to  me,  and  it  is  as  true  that 
Lord  Oxford  and  St.  John  used  to  laugh  in  their  cups,  which 
came  out  by  Duke  Devonshire,  that  they  had  instructed  the 
queen  to  behave  so  as  to  make  Lord  Somers  think  he  should 
be  her  chief  minister.  She  could  act  a  part  very  well,  when 
her  lesson  was  given  her;  and  in  a  little  tinie  it  appeared  very 
plain  to  the  Duke  of  Marlborough  and  Lord  Godolphin,  that 
Son^ers  thought  of  nothing  so  much  as  to  flatter  the  queen, 
and  went  to  her  perpetually  in  private,  and  whatever  was  said 
to  her  upon  the  subject  that  he  did  not  like,  he  contrived  so 
as  to  have  Lords  Marlborough  and  Oodolphin  do  that,  and 
when  the  council  was  entirely  changed,  and  for  shame  he 
could  not  continue  if  the  Tories  would  have  suffered  him,  to 
my  certain  knowledge  he  went  to  wait  upon  the  queen  at 
Kensington,  which  at  that  time  he  would  not  have  done^  if 
he  had  not  thought  he  was  much  in  her  favour,  and  that 
some  time  or  other  he  might  get  by  it." 

Her  grace's  statement  must  be  taken  with  many  grains  of 
allowance.     The  bare  fact  of  her  suspecting  him,  with  or 
without  reason,  of  making  court  to  Abigail  (Mrs.  Masham), 
ought  to  make  us  sceptical ;  and  the  understanding  between 
Somers  and  the  duke  was  never  very  cordial. 

It  was  in  agitation  to  send  Somers  to  Ireland  as  Lord-Lieu- 
tenant, when  SacheverelFs  impeachment  threw  evwything  into 
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confusion.  Somers  was  dismissed^  and  retired  into  private 
life,  but  not  to  the  enjoyment  of  the  otium  cum  dignitatey  or  the 
blessings  that  might  ha?e  been  expected  to  accompany  the 
old  age  of  such  a  man.  Though  only  in  his  sixtieth  year,  he 
rapidly  suiiik  into  imbecility,  and  a  paralytic  stroke  giving  a 
final  and  fatal  shock  to  his  faculties,  he  continued  hopekssly 
incapacitated  for  useful  or  creditable  exertion  of  any  kind 
during  the  remainder  of  his  life,  which  was  unfortunately  pro^ 
longed  nearly  six  years.  Mr.  Townsbend  says,  that  ^'  bowed 
down  by  sickness  and  infirmity  he  was  looked  up  to  as  the 
oracle  of  his  party,  their  Delphic  shrine  in  ruins;"  but  from 
the  examples  he  gives  we  should  rather  say  that  they  made 
use  of  his  name  for  their  own  purposes  against  his  principlea. 
"  There  was  a  motion  (says  Speaker  Onslow)  made  in  1713 
by  the  Whig  lords  for  dissolving  the  union  for  the  purpose  of 
distressing  the  ministry.  I  had  it  fin^m  good  authority,  that  at 
a  meeting  upon  it  at  Lord  Somers 's  house,  where  Sir  Thomas 
Monroe  was,  nobody  pressed  that  motion  more  than  that  noble 
lord.    Good  God!" 

"  The  consistent  Whig  speaker  (says  Mr.  Totvnshend),  be- 
fore writing  his  pious  exclamation  of  horror  at  the  depravity 
of  the  keen  politician,  should  have  borne  in  mind  the  date  of 
this  anecdote,  should  have  remembered  the  undimned  bright- 
ness of  his  meridian,  and  made  allowance  for  the  mists  which 
obscure  his  setting,  and  gathered  still  more  thickly  round  his 
close." 

Very  true,  but  ought  not  the  Whig  lords  also  to  have  known 
the  condition  of  their  Delphic  shrine,  and  does  Mr.Towndhend 
suppose  that  they  did  not  ? 

Lord  Somers  died  on  the  26th  April,  1716.  He  was  never 
married.  He  left  two  sisters ;  one  married  Sir  Joseph  Jekyll, 
the  other  Mr.  Cocks,  the  ancestor  of  the  present  lord. 

It  would  be  the  height  of  presumption  to  attempt  a  fresh 
character  of  a  man,  whose  merits  and  demerits  have  been 
described  at  length  by  writers  of  the  Augustan  age,  his  per- 
sonal acquaintance  and  cotemporaries.  The  most  elaborate 
of  these  sketches  is  that  by  Addison  in  the  Freeholder,  We 
will  extract  the  more  distinctive  touches : 

"  *  It  often  happens,  that  extirpating  the  love  of  glory, 
which  is  observed  to  take  the  deepest  root  in  noble  minds, 

y2 
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ofj^?PjQ.i$.  ppfc  tp- r^ttcq.meiji  ;to  ft  state /X)f:mdoleince':Jiodt 
s^p^nqp#^l.  .  Pwt  yn^m*  wijt^p«t.  any  iHpeniiKei.^jf  WBitylui*/ 
perfiW,.pf,gf^]t,iabiUt,ie»  if;zealjOijis,.fQt'Jhe.g0od  crfiroamkiiiAil 

more  than  ordinary  in  his  composition^  and  has  a  heant'tfiUddii 
wUbigpO|(;inps8,apd,.wgPAnTOijlyi.  ,,  , .  .,    :  ...  ,,.-    -i^il  '  '' 

...*V';,T;bere  if  flQt,p^rhap^,  ifi,all,;historyi..a  gfi^ftier  jmstaptoji 
oi^.I^h^ t^pj^r.  qf ,iwin4i,thaaiwhftt{;^pe£^^d'i/l  thajKesiedleMij 
pensq^tTybp^e  ji)9t;(;<;>jl  b^vaplAoedi^t  itbe  head.pfjvthia  psi|)^^^ 
H^^d  wjori^ihj|i)^elf,,q^t  if^.his  ^.pp^ii^attQ^.tq  8iieb6tQdiea4Mi 
n^l4e,,^li^p|.;^seftl^  prorifMLra^ptal.jtp.tb^  WiorldiiW^fJCWwertiiigjT 
s<f bwe^.  j% .  the ,  w^)far^  of.  Jiia  qquBtiy^ .^d .  in  i  ,pppse©0*i»g>[ 
sfl^^]^l  ^e^fti^^-^s  ^  nyfwe.  n^p^sijj^rji  for  pft^iDgi,tbPsei%cb.«iiafti 
eff^9;Uiftii'ti|Vt  ,aU,,^hi^:  ^^^s  .dp^fi  ,>yitb,a,iview:.feoi,tteBl)p^iUioi 
gf^jl jtbat,,i^hQ.i^i4  r^^i  of.  jthi^se  .g^emus  iQPdeaYcwr^lLaBdr nfotij 
tpj^^e  ^bgit^^^q^ld  apcimejtp  rbiweji*..r:.l«et  tbM  mpiiA^iioftl 
ofi  tbi^ij^tipn  fajl  [Wbjer^  it.  wquld,  ep  bi^-  counjtry.r-^fitp^  ti^t. 
bBg§|ftf,(of ^it,/^T,e  yfi^  ^^tisyft^..  ..A8.ithis,.t^^ft^pf„|pa^,tb^?^J 
o4j^.,9,gre^  P(^^Hrf,ili^  9pp(psi<^iQP^  of  .^My.^n4  qo^iprtip, 
tiffp^^  ^\,  WWS^.  .^ino^-  tP  gS^n>  ij^e,  Jin<)^t/  .y^n  ^nd, .  »a^pr^(5tiq^W^<  | 
into  his  designs,  and  to  bring  fibput. fi,9;\6^rfliIi.gTi^at.^tTOt6  .fori j 
t^j^j.^ajTety^nfl  ^dvantqg^.af  ,t|he  ppbljc,;|vbich.iftwst.bM^  died 
ii^,tbfi.,l?j?:tlfrbaid  he.hee^  ia^,4^mfm^.  pf.^Rpie^ipg  ,l?w^i^(, 
to^m,an^^i^  1^8  of. ^^^  ..-s    ,,.  ,.  ,:,,,;,.  {),. >!;•».'» 

-ffif/)^W...&^^ftf.^MWanjty. 'appeared  iAjljljjqi  i^iii#te#|tj  QV^tfrn'^/ 
s^afip<p^ p,f J  liis,, coflversatipn^  .  You , fqu^d :  it. jio.  Xh»,^^im^9^( • 
lepfp  fijf  i^is,  Aspect^,  tbQ  xiomplacency.  pf .  his,..bieb^vipMf,  j^ndi.t 

%..t9W>iJ?/jf??^  ypi^^r,  ,;His, greats ,^p.Upi^ion!><^.;tbPJSftFe.ra^ 
studi^^,,of  t]^e.la^^h^flpt,in/ect^d];H^  t^mp^r.wi|tl|,i^yi  d^^g.. 
P9^itive,pf,litigjio.us;  Ifjed^not  kppw  wbs^t  ijt,w)Eis.li9,|arra9gl^l 
on.j^n^^%eiJf,.ppipt^,  t^p J;riu^ph jfij^l^fisupi^v^ori^ipf  ,J^Wi¥HV-fi 
dei;8t|ipding,  ofj  to  be  s^percilJQy^.on.il^e^ifide  of  trwtbt  y  \^^j 
joined  the  greatest  delicacy  of  good  bree^^^g  ^p  ,tb^  ^gW^^fStti 
syengtb.of  re^po?^.  .  l^y  apprqvipg.  tl;^ei  peijtifrffifl^.of;  j^  p«r- 
sonj^  wj^b  ;whom  he  .cpnvjsr^edi.  ip;  si^9bi,piarti<?.iji^r^,  ??-.yfpr#ij 
jus^lke  wpn  him  over  from  those  poipts  in  v(hiph^lj^e  f^i^.j^i^nb 
ta]ken;.  and^bad  ap  agreeable  ^  way  of  c9i;iveyingJ^nQ>YJ|edg^j,; 
that  wtoeyer  cpnferred  with  him  grew  tlfp  y^^p^X^  y(\^hox^i,^i^,^ 
ceiving  that  be  had  been  instructed.    We  may  probably 
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aambb  tdthidimftsleirly'^Dd  Engaging  tdaiyifilefi^'oPtiDht^fititfdt);^ 
tbcfigwot  '^teenlMrhiolr  be  bad  gained' with  Wei -lat^  qti^nV^ 
whii-e^'sbe  J>ureii^  •  those' ^'to^alsu'red'  which  had  caifri^a'^'ttt^" 
Bifttifefcwatidn  to^tbe  hJghdstr  pitch  of"  gloi^y;  nawltfidtatiaMgl 
she  had=  GwtirtefirwA'  tfifariy  'Uiii^caaodable  pt-ej^dJe^' agaiiWt^- 
hiiiivibc«we  am  wis^  tt<i^uaiii ted'  Sviih'hift'  p^r^drial' worth -fett^^ 

bbhii^CMfs*'.i  .•:  ='.-'  '':''>i  ,ii>i.i''  -r    .    .  '  .i  '.I  /■■.... I'M.,    {:;.iU   jri«»af 
"  *  This  great  man  was  not  'ih<yre"c<Hls{ii<iUtkid^^fef  tk^ptfttiblf' 
andia^sttttesttiaiiy  «hatt  fed'a^'^bei-son  of  ttfaVverfea!'  khowledge 
attd^ifodming^.'-  Asj  by  ^ivfeMtig  hfe  time  'bet Wfeett'tfce^piittiii" 
w&kpA]  of  IbUsirlessii  arid  -Ihi  pwat^  rl^tii-efniferitfe  bf 'Hfiy;*1i<i^ 
t»fe  ickn^^<&IkGep^ii^'bofhlnihfe'g^eiit  'atid'godd^'itlih'J  to,'bj* 
tten^attf^  ii«jtodft',fh^  a<?doH]fplfeh^^JWmself  fiat  dniy  *fn  Htr^' 
k»o«^ll^ledge-  0r«m^ti-ana'thirtgs,  fcot  iYr  ttte'feHli'  6T  ^hfe^'^ifedif^ 
r«fi«df  'artfi^'add:-s<*rew6tesl '^  Tfifet'  ohWeaHied  ^diHgeiitte;'WHlc?H'' 
folWwQd  *im'4hrc^tighiaU  the  fttages^ of  hi's'life,  give'  hitfi'^ticiti^ 
aJtlitol'^Migh insrght  into  the  laws'Of 'the  Itod,  thiit^'h^^  jiiafeyd- 
fi»)i^)«tei<itfi  the  gT^ateik'Tttflirt6!%  df  his  ^^^fes^i'dh^  ait  hfeHfifet^ 
api!>fedran«e-iii  itJ'    Thoughhc  tnade  d'nigtrWr  pWgte^i  t!hrb\i|:ti'^ 
th^%(^ieral'hohoUVs'bf  tlie  K)ng  i-ob€=  hfe  Wia6  ^IwayildiJkfefd'^ 
updn!as=orie'Wh6^de6eri^  a  sap€?fiot^'fetatibrt  ^ti  tMi^  Re^Sivay' ' 
I^bi^ftsfed^dfi'tift  he  aryivted  at  the'  highe^t^  digi!ilt^  t6*vth4k!h'^ 
tb^ie-^tutfi^s^cbtdd' advance  him.    '    '    •'  ^  '•    ^ '-'-'^'  <'^^  ^'^''^ 
[;*fiif.  »e  :^rijoyed,'  iii'the  highest  pelffe^Hori,  tvi^b  tklenis^hictr* 
db'Jwit^orteA  tti^ellin  the  sattie  piersbn';  the  '^r^afesl!  st^eri^h^' 
of  good  sense,  and  the  most  exqiiisife'  tastfe  6f  pdlt^toeiss'.'' 
Whhbtit'  the  fitst,  IfeaVnihg  is  biit  an' iricutribfaiicfey^ndf  Witli- 
oirt^tfeiela^,  is'urigr^dibfirl.'   My  Lbrd'Somer^  Wafe' ri[as1;^i^W'' 
tlb»6  itWo  quafifications  in  so  emiifTetit  li  degtei,  that  all  IJf^'^ 
pa*ls<:>f  knowledge  appeiared  in  hifn'  with  6ach  iih  AddliidnM*  ^ 
strength  and  beaoty,  as  th^y  Want  in  ihe  pdssesfeion  of  blhei-yr 
If 'hd'iidivered  his  opinion  of  tt  piece  6f  poetry,  a  statuef,'  of ' 
a"pif^t«fe,'therei  was  something  so  just  and  delicate  in  Tiife/ 
obiirvation's,  as  Naturally  produced  pleasure  and  assent  "in* 
those  Wfe>  heard  him.  ;       r    i 

"'^.  Hife  sdlidity  and  eloquence,  ina proved  by  the  reading  o'^'' 
the  flhesf  autitorfei'btith'  6f  the  leii^hed  and  modern  langiiagfes',^'' 
discdVered  itself  irt  €lll  hfis  prdductions.  His  oratory  "Wa^"'- 
madchlihe  aAid  persu'^sive,  free  froiii^ 'every  thing  trivia)  anS"'^ 
afifected.    HiV^We1ii'\<^iiting  wad'cliaste  and  pure,fcutai'^ 
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the  same  time  full  of  spirit  and  politeness,  and  fit  to  convey 
the  most  intricate  business,  to  the  understanding  of  the  reader, 
with  the  utmost  clearness  and  perspicuity.  And  here  it  is  to 
be  lamented  that  this  extraordinary  person,  out  of  his  natural 
aversion  to  vain  glory,  wrote  several  pieces,  as  well  as  per- 
formed several  actions,  which  he  did  not  assume  the  honour 
of :  though,  at  the  same  time,  so  many  works  of  this  nature 
have  appeared,  which  every  one  has  ascrib<id  to  him,  that  I 
believe  no  author  of  the  greatest  eminence  would  deny  toy 
Lord  Somers  to  have  been  the  best  writer  of  the  age  in  which 
he  lived. 

^'  *  There  is  no  question  but  this  wonderful  man  will  make 
Otie  of  the  most  distinguished  figures  in  the  history  of  the 
present  age ;  but  we  cannot  expect  that  his  merit  will  shine 
out  in  its  proper  light,  since  he  wrote  many  things  which  are 
not  published  in  his  name ;  was  at  the  bottom  of  many  excel- 
lent counsels,  in  which  he  did  not  appear;  did  offices  of 
frifendship  to  many  persons  who  knew  not  fi-om  whom  they 
were  derived;  and  performed  great  services  to  his  country, 
the  glory  of  which  Was  transferred  to  others:  in  short,  since 
he  made  it  his  endeavour  rather  to  do  worthy  action^  than  io 
gain  an  illustrious  character/  '* 

Walpole  says  this  character  is  neither  worthy  of  the  author 
or  the  subject,  but  evidently  does  not  regard  it  as  too  flat- 
tering— ^^  Somers  was  one  of  those  divine  men,  wh6,  like  a 
chapel  in  a  palace,  remain  unprofaned,  while  all  the  i^st  is 
tyranny,  corruption,  and  folly.  All  the  traditional  accounts 
of  him,  the  historians  of  the  last  age  and  its  best  authors, 
represent  him  as  the  most  incorrupt  lawyer,  and  the  honestest 
statesman,  as  a  thaster  orator,  a  genius  of  the  finest  taste,  and 
a  patriot  of  the  noblest  and  most  extensive  views  ;  as  a  man 
who  dispensed  blessings  by  his  life,  and  planned  them  for 
posterity." 

The  graceful  compliment  contained  in  the  dedication  of  the 
Tale  of  a  Tub  is  probably  familiar  to  many,  but  few  will  be 
sorry  to  refer  to  it :  ' 

**  I  should  now,  in  right  of  a  dedicator,  give  your  lordship  a 
list  of  your  own  virtues,  and,  at  the  sSme  time,  be  very  un- 
willing to  offend  your  modesty  ;  but  chiefly,  I  should  celebrate 
ytyist  liberality  towards  men  of  great  parts  and  small  fortunes. 
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and  give  you  broad  hints,  that  I  mean  myself.  And  I  was 
just  going  on,  in  the  usual  method,  to  peruse  a  hundred  or  two 
of  dedications,  and  transcribe  an  abstract  to  be  applied  to 
your  lordship ;  but  I  was  diverted  by  a  certain  accident :  For 
upon  the  covers  of  these  papers  I  casually  observed,  written 
in  large  letters  the  two  following,  words  DETUR  DIG- 
NISSIMO ;  which,  for  ought  I  knew,  might  contain  some 
important  meaning.  But  it  unluckily  fell  out,  that  none 
of  the  authors  I  employ  understand  Latin,  (though  I  have 
them  often  in  pay  to  translate  out  of  that  language)^  I  was 
therefore  compelled  to  have  recourse  to  the  curate  of  our 
parish,  who  englished  it  thus,  Let  it  be  given  to  the  worthiest. 
And  this  comment  was,  that  the  author  meant  his  Work  should 
be  dedicated  to  the  mblimest  genius  of  the  age  for  wit,  learning  y 
judgment,  eloquence,  and  wisdom.  I  called  at  a  poet's  chamber 
(who  works  for  my  shop)  in  an  alley  hard  by,  shewed  him  the 
translation,  and  desired  his  opinion,  who  it  was  that  the  author 
could  mean  :  he  told  me,  after  some  consideration,  that  vanity 
was  a  thing  that  he  abhorred ;  but  by  the  description  be 
thought  himself  to  be  the  person  aimed  at ;  and  at  the  same 
time,  he  very  kindly  offered  his  own  assistance  gratis  towards 
penning  a  dedication  to  himself:  I  desired  him  however  to  give 
a  second  guess ;  why  then,  said  be,  it  must  be  /,  or  my  Lord 
Somers.  From  thence  I  went  to  several  other  wits  of  my 
acquaintance,  with  no  small  hazard  and  weariness  to  my  per- 
son from  a  prodigious  number  of  dark,  winding  stairs ;  but 
found  them  all  in  the  same  story,  both  of  your  Lordship  and 
themselves.  Now  your  Lordship  is  to  understand,  that  this 
proceeding  was  not  of  my  own  invention ;  for,  I  have  some- 
where heard,  it  is  a  maxim,  that  those,  to  whom  every  body 
allows  the  second  place,  have  an  undoubted  title  to  the  first. 

"This  infallibly  convinced  me  that  your  Lordship  was  the 
person  intended  by  the  author.  But  being  very  unacquainted 
in  the  style  and  form  of  dedications,  I  employed  those  wits 
aforesaid  to  furnish  me  with  hints  and  materials  towards  a 
panegyric  upon  your  Lordship's  virtues.  '  ^  • 

**  In  two  days  they  brought  me  ten  sheets  of  paper  filled  Up 
on  every  side.  They  swore  to  me,  that  they  had  ransacked 
whatever  sould  be  found  in  the  character  of  Socrates,  Aristides, 
Epaminondas,  Cato,  Tulley,  Atticus,  and  other  hard  names, 
which  I  cannot  now  recollect.     However,  I  have  reason  to 


S98  .  J*Qrd<  Somers. 

.l^Qy9nfcl>ey!iiwi,j)p^d  iPpoWi  .wQf,  igrtar*ucej ,  bec»us^  when  1 

mwvfy  k^l^MM  :I/ian4  .^mr^  .b^4y. : «la^. tneiw. ;as  well  >^  them- 
^elTe&,:.iThQjef9ffe.  I,,  gvieypM^lyiW^  aud.  that 

^besiei^^^lihftt^;  ftf  ^lAW^-^V^le  ^i3d  tmpacribed.e.Yery.  wDiU  from 
i«tb4!i^Wftrs^(nap(>rft.of>«>»»ikii^dn  i  Spltbat  HqqK  upon  myself 
j^^y fifty,  jshiilingftioufe  qf  pocket  ip  xio  wann^^v  of  parpos^." 

I  Jt  j^,4mr^piif^g:tO;pQff)J^rf!ttWs,wi«b  awift'sJ.fai»o^  in 

jtb^:E3^?^rpinQV,(JKfl..8!5>MiComv§fitmg  .*^  tj^en.wmstry  with 
:  .tb^ir,4>^Qd^e§^ojra,  -baoli  ot/Avbpmv  is  .libelled  by.implication. 
,  JbPj.fPftfisdgftiiretotiflg >itoi;iLoudI.)RQchc6ter,{  who  rsueceeded 
i^.9pn[t^i;^,d»  pneflifleritj of  tbei coundliini  1 810,  ruup  thpsii 
.,j,  $l]Tl)f^,,p^sdnij\^^JbQinpwr|)(rfi$id^fflt/the'Cdnn:cil is  descended 
friQm  A> great rartd  Komwmble  family,  i»6t>/5ro»i  the  dregs  of  the 
-P^pk  ^9fM)  (Wap  Atl  t hte  ibaad  t  of  i  the :  tneaswy .  for  ;  some .  years, 
.  €^^d  jatheri  abase  XbQtmQh  im  -pilindejthftu  himself.     In  tbe 
;l^igfct  0(;ifft«ow\ar^d;creditib©/©aerificcd.the  greateiat  em 
ment  in  the  kingdom  to  his  conscience  andjh^nanr. .   He  has 
!:J)c^  ?ilw*5Wi6i«i  iii'i3fl& loyalty!  aiad.iteligibni,iaeliloHS  for  sup- 
.  .pprittpg.tto&:p(i'e|wgajliiivfeiiQf)the:^  bber- 

t.ti^^jof.  tb<iipej>pl§»t.'-Bu.tiibeahia*e8t  frierids.mnsrfi  own  that 
.  ,l^,i§  Q^jthpt  d^t  Qt  ^QcmiqUiibe  h^s  loevBjvcdnyefsed  wi^th 
J  3.]9j[an4 jt0 }op0»,mA ienlatga  his.  thoughts,  and  dispd  the  pre- 
:  jud^is^  of  .(^dMpaHiiloni;  t  rtol*  was:  ©Tser  able  to  amve  at  that  per- 
fection of  gallantry,  to  ruin  and  imprison  the  husband  in  order 
,'M^i'fiefip\tfm^iptfew9itkout-.dis(iiTikitt€eJ'    .  .  .     .      /^ 
,.  ...  JY^.WM^t  giyj^ijMii  COf>ksey's,:C(Piniaent  on  this,  paragraph : 
,rpf!  IJi^  >9>)igjpj  iCroro  tlje  tfr^  of  .the.  people^  which,  is  the /ex- 
.p^'^^foi)  9fj3V[ii«,  Mftnlyj^  fl^-  well  ^: Swift,;  is.  alneady:  refuted. 
uUipiM^V^v^ty^f^^iWiihiTiphn^  6tt  the  subject  of 

:.?^4ig?P^i;  lo()  which,ii^vh^t?yie&fj  were^  his  notions,  tbey  f^-ere 
formed  and  digested  Iiongi  before  .be  knew  such  ;a  man  as 
Tpland  exiftMxwhCi  obtained. acoess  to  and  intercburae  with 
,bi$it'{Pa|e^^y  a§iiajjj)oiftt,admireir  of  .Milton,  and  a  coadjutor  in 
jt^i^pg.  i3tnd>  #pv^^ing  tberepu taction  of  this  his  favourite- poet, 
i,by  tb«>*up«a'b. edition pjfjiis  J? jimdise  Lost,  with  cute,  published 
by.ftuhiscriptio^.in  the.  year  168,8,  by  Tg«)son,  at  the  recommen-' 
.Afi\m\  Qf  Mvi  Sortjem.; .  Thj^ojth&rcbargQ  is  founded  on  a  sup- 
pos^i  jamou^i  ajnd  attaobn^nt  between  bimand  a  Mrs.  Blount, 
tvho^Q  .hu^bfiliid.had,  bebn  thiee  sereral  times  set  up  in  business 
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tby  His  Wiovcei^er^iViehdis,  \vb>o  at  lisngth,  j&ndiug  him  a  man 

^WkikA-it  \Vas  kflposeible  to  Bcirve  or  -save  from  a  jail,  left  him 

to  his ^eytinyf^aad  contented  theoiBelves  with  recommending 

'fab  vHfe^  a  VerysensiUel  atrd  deserving  woman,  who  had  been 

•  "theiniotbcr^^f  a  lirgif  fitmily,  to  Loixl  Somei^  as  a  housekeeper : 

i4&  which  jcfepa^jf  dh^^lit'ed  at  his  house  at  Bielbar,  and  proved 

an  ej?eet|eiil;  servant 'dbd'iiurse  to  him  as  long  as  he  lived. 

HiS' Sd^as^  >ftS' to  eortnel^ions  with  women  (having  been  dis* 

'appoinled'i«ihis'fiV-st"itUchraenti  on  which  he  renounced  ever 

.afteoTjthp  .thought  lofmarryingi,)  were- such  as  he  professes  and 

!  tdachesiin  the'  Tale-of'  a  3\il>,  *  Jacere  coUectum  humorem  in 

corpora-qiid3que/,<  i]?fbridi<iL>any  mati  suffer  more  than  he  did 

i  fiXMBsmddgihgiiitbis^fkvOuritb  aia^im,=in  which  he  was  by  no 

>toe^s\mte,>inr  in^theiieastidttgi^e  delveate.     To  this  was  owing 

,  lus^freqnent  illiiesBeSi.aiid  calls  to  Tunbridge ;  and  what  was 

RMovst  of  ikU^itfa^ti>w«etcbed  ^taite  to  which  the  brightest  parts 

tuQlc^intelkots.fiod*  elver  bestowed  on  man  were  reduced  before 

"ibistjStiaLdisscdiitiiMftu"  w  I < 

-MM  Thil&iB^ifataJi >thoiigh,i we  fear^in^vit^ble •admission  ;  for  all 
-.Si6ilneiis*&>oontempovaries«gree  in  (Mmdeilimng  his  libertinism; 
jiii^hicb'wa&  probably^  I  as  Mr/Oookdey  suggests,:  the  result  of 
la/diteippointment  of  the  hieart^  since  he  wa6  by  no  means 
-  jtepmtkdJDileifoip'iseiidilali^*  in' youth.  Hannah  More  rather 
.ra^Uj^i  proposes  'Somevs.  as  a  model  for  the  highei*  orders  of 
•vAociety^^-.  \-A''>-A  <v^  ^\  ->  -  •       .    •  - 

Cupidity  and  insincerity  have  also  been  imputed  to  him. 
.  J^elymis^ysT^Mt  us'cerljafn'  that  thiii  Chancellor  was  a  most 
->exo€iHeatilaviyer,'-\]ery:Iecimed  in  all  polite  literature,  a  supe- 
^rifioripen^liBABter^of  d;'lTan4som«  style,^  and  of  eady  conversa- 
tion';! biit  hid  ii»<  said'to  inake  too  much  haste  to  be  rich,  as 
fat9  pfed^cessortand  ^naiost'in  piace  in  this  age  did  to  a  more 
iprodigionsibicesw  than  was  sever  knort'ri." 
.   . //Thei  charge  of  insincerity  rests  chiefly  on  the  prejudiced 
Maufthorityof  Swift^'Wbo  hai»  also  manag'ed  to  found  an  invi- 
JdkjusiiBettiark-oh  hife iregularity:'  "  Have* you  not  obseiTcd," 
i  Swift  iwyites  to 'Lord  Bolingbrok^,  '^  that  there  is  a  lower  kind 
-lof. 'discretion  und  'regularity,  which  seldom  fails  of  raising 
<inen  tx»  lhd>  highest  stations  in  th(^  court,  the  church,  and  the 
.  law?i   Did  ydu  never  observe  one  of  your  clerks  cutting  his 
paper<^with  a  blnnt  ivory  knife?     Did  you  ever  know  the 
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knife  to  fail  going  the  true  way  ?  Whereas  if  he  had  used 
a  razor,  or  a  penknife,  he  had  odds  against  him  of  spoiling  a 
whole  sheet.  I  have  twenty  times  compared  the  motion  of 
that  ivory  implement  to  those  talents  tbatthriye  best  at  court. 
Think  upon  Lord  Bacon,  Williams^  Straffordi  Laud^  Claren- 
doui  Shaftesbury,  the  last  Duke  of  Buckinghamy  and»  of  my 
own  acquaintance,  the  Earl  of  Oxford,  yourself,  all  great 
statesmen  in  their  several  ways,  and  if  they  had  not  been  so 
great,  would  have  been  less  unfortunate.  I  remember  but 
one  exception,  and  that  was  Lord  Somers,  whose  timorous 
nature,  joined  with  the  trade  of  a  common  lawyer  and  the  con- 
sciousness of  a  mean  extraction,  had  taught  him  the  regu* 
larity  of  an  alderman  or  a  gentleman  usher/' 

The  illustration  is  exquisite,  but  the  application  is  proved 
by  almost  universal  testimony  to  be  unjust. 

Modern  historians  are  agreed  as  to' the  unimpeachable  ex^ 
cellence  of  Somers's  public  character*  Lord  Mahon  says : 
'^  I  know  not  where  to  find  a  more  upright  and  unsullied 
public  character  than  his.'*  Sir  James  Mackintosh:  ^' Lord 
Somers  seems  to  have  very  nearly  realized  the  perfect  model 
of  a  wise  statesman  in  a  free  community."  Lord  John  Rus- 
sell :  ''  Somers  is  a  bright  and  a  great  example  of  a  stfitesman 
who  could  live  in  times  of  revolution  without  rancour,  who 
could  hold  the  highest  posts  in  a  court  without  meanness, 
and  who  could  unite  mildness  and  charity  to  his  opponents 
with  the  firmest  attachment  to  the  great  principles  of  liberty, 
civil  and  religious,  which  he  had  early  espoused^  long  pro- 
moted, and  never  abandoned." 

Mr.  Townshend  has  also  collected  a  great  many  testimonies 
in  verse,  but  those  in  prose  are  amply  sufficient  to  establish 
the  claim  of  Somers  to  rank  as  one  of  the  brighest  ornaments 
of  his  profession,  and  the  most  enlightened  statesman  of  hip 
day. 

Somers  was  an  indefatigable  collector  of  tmcts,  manuscript 
and  printed.  His  manuscript  collection,  which  filled  sixty 
quarto  volumes,  came  into  the  possession  of  the  Hardwicke 
family,  and  was  burned  in  Charles  Yorke's  chambers  in  1752. 
Only  a  few  fragments,  sufficient  to  form  a  single  volume, 
were  preserved. 
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ART,  IV.— MEMOIR  OF  THE  LATE  SERJEANT  HILL. 

Gborob  Hill^  for  thirty«*flve  years  King's  Ancient  Serjeant, 
was  descended  from  an  ancient  ftimily,  settled  at  Rothwell, 
Northamptonshire^  in  the  early  part  of  the  reign  of  James  I. 
He  inherited  large  family  estates  ;  but  one  whose  mind 
was  always  active,  and  whose  pleasures  were  solely  intel^ 
lectaal,  required  some  mental  employment.  After  attaining 
considerable  proficiency  in  mathematics  and  science,  he  en- 
tered at  Lincoln's  Inn,  and  devoted  several  years  to  hard 
study.  He  then  practised  as  a  conveyancer,  and  went  the 
Midland  Circuit.  In  Michaelmas  Term,  1792,  he  was  called 
to  the  state  and  degree  of  a  serjeant  at  law,  and  the  same  day 
appointed  king's  serjeant.  He  had  at  that  time  become  well 
known  as  a  black  letter  lawyer,  and  cai^s  involving  the  most 
diflScult  points  of  constitutional  as  well  as  real  property  law 
were  constantly  submitted  to  him.  Blessed  as  he  was  with 
an  excellent  memory,  none  were  more  ready  at  citing  a  case 
in  point;  and  though  his  habit  of  pouring  forth  the  treasures 
of  his  legal  knowledge,  without  reference  to  the  matter  in 
hand,  made  him  less  efficient  as  an  advocate,  his  profes- 
sional income  was  large. 

Many  anecdotes  are  related  of  his  absence  of  mind  and 
eccentricities,  some  of  which  are  true,  but  the  greater  part 
either  exaggerated  or  without  f<>undation.  When  much 
harassed  with  business,  he  was  accustomed  to  have  a  bed 
made  up  in  his  chambers,  and  during  the  latter  part  of  his  life 
a  clerk  always  slept  in  his  room,  in  order  to  rise  and  take  a 
note  of  any  legal  thought  which  the  serjeant  was  anxious  to 
preserve. 

One  autumn,  when  he  was  at  his  country  seat  at  Rothwell, 
a  fox,  hard  pressed  by  the  hounds,  took  refuge  in  his  garden, 
and  was  by  his  order  instantly  killed.  The  master  of  the  pack 
coming  up,  was  surprised  by  the  appearance  of  a  venerable 
figure,  dressed  in  the  fashion  oi  the  preceding  century,  who 
justified  the  act  of  his  servants  by  citing  cases  relating  to  the 
destruction  of  noxious  animals.  Though  the  hunters  had  no 
great  respect  for  his  law,  the  gravity  and  perfect  naivete  with 
which  it  was  laid  before  them  entirely  dissipated  their  wrath. 
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aneient.serjeapt,.th^.ijQ.  hisii^igJiliyTfifth  ywp*ul  jrit  i:ftiJnl(im*)i 
:  >Vb^  h^  .wap,  ,t^rtt^  ,fti^6ty,..JS[,ap9l€i*i«WMJer)hi*3/3h|rfe^ 
agaiust,the  gojremi?»eut  ^(  tbi^tQo^nJry^,Qftb§ing[iBH>lw»lodkiniB 
the, f|ss^S6inati,Qi;i  plot:  wif^icl^  .h^.,prQtei^#e4-  i(ot  tiay^j4iscojiwlredU 
This  roused  the  yeuert^blA,feTJ^e^|3it,frqiPj}ii§fhBt*!¥»aebfa 
addresMj  aw  able.ioepapii^l.^^biQ  l4pyd[CtenPeU^  ibb 

subject,  in  which,  after  deprecating  the  ic^i^^rof  fifiQlij'A^'pbstiibel 
called  upon  him;  ari4  ,^}l  t^j?,j^]i^tbf}riii?;8,pijil^flw^i  tpi^eave 
nqthing,uij4.Qn^  t^jCl^r.tl^^J^r^^  ?^ft??^i?f  sQifowl  ^lOftUvteojyw) 
In  p9r^pftbis»ji^qjpi;i^),[hf,.94dr«»e»Jbi8J;*buai5  j^ut/iufj  bnu 
"  There  ought  to  be  an  immediate  inquiry  made  by  authdW^jr^^ 

beea  CDlice4rkiediin/aiiijaaraa9iiiait(pni>pUyti<i(tfd  ^ti^'fan-tffi^r^^nlMi^'^li^i. 
tW  .Forencb  'fsfoyernm^  tioiis\ig^^tlmyy\^<si^)^^ii\^Wf^iit  HIHiy 
goyierjami^litieact jHiifsiie^  in  AXF^epitofsattefyihetfl^^tblEa^Yh^EiSg^islJ 
hold  jn  the/uiiiiost  detestation  diafi«fdtk  ^tn^tApiS  a^l  ^O^^Hfi^f^kl^' 
be.fouAd  to  haveheeolguiltfof'it  (in  b(>'e^r'ab!«^inyi)^y^k"ca6^);'kii^ 
ex  pof^tfactOj (la w- yiQuld  beienactjed.*' ''•>"*"■■-   '>'^^    ; -jn/iiifvHf/')  -sunn 

\. ."'Tber^  ari6  jura, belli, /and -.risiaidn^lfidtt^'^ife' it  l^ibfetiiJH 'bf ^thf6fe^^ 
rjg*h(a;  .'b^  it,;  ifirimpaiteible  for^JanytgoWftUn^nt^  t<)^(b^'!r^i^o^^iBKI 
fbr.the  tfonduet'df  all/Ttho' livi©'li»d^t'«^'y!^t^»riejr'trta5^  ^igUif^^^}^ 
de4eatation;©fsoitlfamoc«la'■'prac«ioe^':i^^:'^      //  b  )J!i()tlr.  noivvmnq 

.  5<  Th&tt  are  soane  laws  aiih^saUy»«cea>«d>%5^ail^tH^^ 
and  &m>ilg  ithese  tker^  avescMbetiiiar  it«'(56hMeii^d'^df'|[b^^^^vii^^ 

rulers  iaidaiexecvablej  jDbat^aUi :who!Jc<Mn<|i^tic6^stftfh'a?  i^i^^te^i^ 

thelawofiiatibris  is  part! oifl the' law^tihi^'cbUhti-y^ktid  kb^^e^^^' 
by'Xo>]fdHardwiGke^ndLoydiM^yM<¥,^^  a  {^^hot'tnb^ 
tbwtbe; present. siippdsefd  onev^  BiJirr'.  94'SlV  4'Burr;i^'&r^Hd'^ 
in  the  prcamlde  of  f  Am^i  o*  l*^*  ^t  k  rei^it^  tha%  tfhe'sfe^^iil'id^HlAiS' 
then  depending  against  ihe  anib^sd^dor'  of  I^aer^  th6^'G^fekf'\Vk^^ 
contrary  {q  th^  lajtv  !of  t>atsLons^  and  thai  is^  ihentibnttdiianiongltiie 
reasons  why  they  should  ibe  ^an<jeU^dy  and  yet  *<ilbere  i*a»/no,mlttiiiHJ 
cipal  law  prior  to  that  statute  ^xy^^hi^h  tlj^y  ^^^^  \i»Af\  teUfnqwjH) 
is  necessary  to  tal^e  such  steps  ^s^fnay  SiayefjJii?,  n^tvfH\^^pvf\^fip^g' 
deemed  guilty  of  tb^  fquj  acjt  \yhjqh  silf^ci^migbt  ,s^^m.^9  if^i^^j 

'";.      .,     .^     .-.,   M-.-if  ■(  .//-.r:  H-J  >i./.  ",.  '    lt.« 'lo  .ilj.iii  odJ  yd 
The  kisure,^h|0urs,|9f,^hi^  yen^^^  m^r 
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be::p6fcei<rfed<fit^dif>^Ke  aboty  e^ract,'6ftfeii  iemplbyfed'  iti  cbn^ 
templating  the  hiBl«>fyri^'V*TBirAS'tb€l1a^h^s'bfhi6  country  He 
deligHte(l"io>h<afCfc  tfee  causes  of  ottr  national  prosperity  and 
greittl«M](|a4id;^ka<ibltied  th^ 'd>plrit'  d(  enabtmetlti  as  well  as 
iiiebrndiitdtlfj ^■- •  tv ^i,W^h& ^ai^ertJoti  dt 'tKei ' Frtrichi  that  Eng^ 
hukd5fi4u$deniea^4hei'tetfl^daif^fedf'hel^  naval  feuperfority,  as  if 
tldddet^d!eli'>fii(^lli6i*den%^f'oUi'^k^^^  'Uponl  this  ttiig 
l8drrie4{s«rjfe»iTt^yBl^'  -''^  r  ■•^^••'  '■'') '"  *•'■—" 
•JW^'th^  itttWjlas^^\)f*'ti^ai''pfit(dpaUy  depend^  upon  a  Country's 
oOkiM^«ibkm>^  iili'ihi^  finlgf^lid  hWs  al^ay^  b&en  ^ujieribr  to  aA  lands, 
and  therefore  ktutfiid&iihas^^^t^kded'^bbyond  thaf'of  atiy  oih^r 

3.)/;,^s, ^[tj^f j6<tt»sjti*Btkw*/Engfand)«  afre^^  amd  the'ittb- 

J8PMfIftfa><^[^ft>5erftW»y#  fel\)py«d|a!g<n«aBteE.aecuirity.for  the  safety  of 
t^^  ^1^9s^^j(|^,prf4>6T(y,rthaniihofie„of  any  oiiber'  country  evefT'didf. 
M^i^^^M<^^lV^  l)Ci9omQttb2H}^erproteotitm  of  $be^ peisoi»of>th«  subject 
4flR^8^/HPQ^  5 A?  ^^b^a»iCk>r^8^Acty  bnt-ft  was-  alwmys  enjoyed 
l^^o^c^^^  .fti^/aUn^b^ttraettdid  was  itdr  make  tke  obtaining  1^«  writ 
more  expeditious;  the  subject^)  {N^operty  tyias  iilso't>ettev  seeured* 
bfiK^Ja^c>^fiU;W(hi^  |)eifsQ»Mfey.lri*V'^hyIj«ry  i.larid. toj  this  security  of 
g3P^9fl,,^c}.,p^f(P^fty,i«.ftiyu)gitHej desire  Af .ohtqiningj  projlJifti^ty  sM  a' 
s^fjf^nj^pfjo  ^i^jr^bfrttl^Hiaiijiltfttbor'bouiktryi,:  The  freedom' and 
protection  afforded  by  England's  lOonatit^itioaisitbeiestose' of  £ng«' 
l^^'j3|,s^\iB^^^/^li.^^^p^JVe>l»adfe;^  sanAiithoBelcomitriw  tkait  fenvy 
t\lf^J^x^\Y^{f^^!iM')f^''9m^i^  manidiid  are  the 

^^l^My^^W^iti^M^^^  1^^  pttiftiwtdi  their  fiuperiorityantrad^V 
^\k)i^^  4efliyi?,t9.jMiif*iftTfco>  )th»{  sattie^jfiAgW  boi  assimilate  their 
SL^\^jtffgf.£<^ii€gTifja^t^Ai^i  tb^;;EpgU3biiQ«nstittttion^i  baised^<upon  th^ 
'TO^slI^^  Rtefe/lttttWoU^iriiWMMhnorliltediiai;;  «ndti£.tbe'9ift«atiort 
^r.'^Sr /j9H^V?^t!^^'4  >s^mi^  P.?>it|i  itb(9;  bi^rtiec  dC4|nisitibn»  tvoiild  W  ^he* 
cgffgeq^qiW5e....j§^c|j  thje?a|  fire,  rt»fl  causes  tf)  ihp;  English  sqpei'iority 
i^^f^^fi,[^^^,^of^^q^}f\Q^,  (?f  pjt.isf  a.sap«ifioi:  niliilary  navy, for' 
trjB^49,i^Jt^i|^P^r|5jecy^f>^flsqapl^  _      .     :>'    ■ 

jf1FI^t8tecnFand;iBfie:sibIe:  ^honesty <o^  thd  'kini^*?  tkni^ient  ^e^- 
jeiBtti4paB»weU  asMsf  ad^«isced>i^g«V  tod^d  Miii"  sotttfetinies  treat 
the^judgeb  with  V<'h'at^iili^tit 'dTirWJst'apffeaf  w  of  respisct. 
'*r*«^*feH'<j>ldg^a^fere  "Abdiit  to  dol  dh  iinjtist  or  absurd  action, 
th^'i^fel:  fAr  a'pr^ceddnt'tn'drder  to  justify  their  own  conduct^ 
by  the  faults  of  others/'  was  his  answer  upon  one  occasion, 
M^itim  a^' judge',  hiis^tafifag  ih  ruling  a  point,  asked  bis  learned 
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brother  Hill  for  a  precedent.  But  in  whatever  he  said  there 
was  neither  affectation  nor  asperity.  He  was  a  sincere  friend 
and  intimate  acquaintance  of  Charles .  Yorke,  apd^  ia  later 
days,  of  those  eminent  lawyers^  Mr.  Justice  Lawrence  and 
Mr.  Justice  Le  Blanc.  As  be  lived  principally  amongst 
members  of  his  own  profession,  law  naturally  engrossed  most 
of  his  attention ;  but  Cicero  de  Officiis,  as^  well  as  our  own 
writers  on  morality,  were  not  neglected  by  bina*  In  bi3 
edition  of  WoUaston's  Religion  of  Nature  is  th^  following 
note,  p.  138 : 

'*  There  is  a  fourth  scurt  of  what  is  generally,  eitlier  out  of  ignorance 
or  malice,  called  covetousness,  which  is  one  of  the  greatest  virtues 
that  a  man  can  possess,  and  which  is  a  fouud^tion  of  all  virtue,  and 
the  want  of  it  a  great  temptation  to  vice.  .  It  is  this,,  that  every  man, 
except  those  whose  necessary  maintenance  or  that  of  their  families 
require  their  whole  income,  ought  to  expend  less,  otherwise  he  will 
not  have  it  in  his  power  to  do  good,  and  be  brought  to  necessity, 
which  is  a  strong  temptation  to  injustice.  Many,  especially  those  of 
the  lower  classes,  estimate  the  income  of  their  superiors  at  too  high, 
and  their  expenditure  at  too  low'  a  rate,  from  whence  they  falsely 
conclude  that  he  must  hoard,  which,  even  if  they  were  right  in  their 
calculations,  is  no  necessary  consequence,  as  what  is  saved  may  be 
privately  given  in  charity,  or  to  increase  the  funds  of  soitie  charitable 
institution,  for  the  Scriptures  tell  us  that  jao  man  ought  to  boast  of 
his  charity,  aad  but  few  do,  unless,  as  I  have  known,  they  have  been 
laid  under  the  necessity  of  making  it  public,  to  take  off  the  scandal 
thrown  upon  them  by  others  in  the  same  trade  or  profession,  either 
from  a  hope  of  getting  a  share  of  the  profits  the  defamed  person 
might  lose,  or  a  malignant  love  of  detraoting  from  the  good  qualities 
of  others ;  they  very  well  know  that  benevolence  and  real  charity 
are  in  their  own  nature  so  amiable,  that  if  they  allowed  the  calum- 
niated person  to  be  possessed  of  them,  it  would  defeat  their  design 
of  rendering  him  detestable.  This  subject  is  well  treated  in  Cicero 
de  Officiis,  lib.  2,  From  the  premises  it  appears  that  all  whose 
profits,  by  trade,  profession,  or  property,  are  considerable,  are  often 
vulgarly  traduced  for  covetousness  by  many,  either  out  of  ignorance, 
malice,  or  some  self-interested  motive,  as  is  too  frequent  amongst 
lawyers."     ** 

Serjeant  Hill  never  attempted  eloquence.  His  speeches 
were  plain  and  learned,  but  unadorned  with  any  figures,  of 
rhetoric  or  wit.     His  talents  were  always  at  the  service  of  the 
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widow  and  the  orphan,  and  he  delighted  in  pleading  the  cause 
of  the  poor  and  destitute,  for  no  other  recompense  than  the 
pleasure  of  doing  good.  He  has  often  been  heard  to  declare 
that  eloquence  did  more  injury  to  society  than  any  other 
talent,  and  that  men's  minds  ought  to  be  made  proof  against 
it  by  logical  training,  in  order  that  they  might  strip  off  the 
covering  given  to  facts  and  reasoning  by  eloquence,  and  view 
them  only  as  they  really  were.  He  was  much  averse  to  change, 
either  in  law  or  in  our  political  constitution,  but  that  aversion 
gave  way  when  an  abuse  was  clearly  proved.  His  was  a  spirit 
of  improvement,  as  distinguished  from  a  spirit  of  destruction. 
With  regard  to  the  ancient  mode  of  commencing  actions  by 
original  writ,  he  recommended  its  abolition  in  almost  every 
case,  as  likely  to  make  the  admitiistration  of  justice  in  our 
courts  of  common  law  more  easy  and  less  complicated.  Of 
the  administration  of  the  Poor  Law  he  always  complained, 
and  declared  that  it  would  be  the  ruin  of  this  country. 

He  took  great  interest  in  the  American  war,  of  which  he 
disapproved,  but  at  the  same  time  he  expressed  his  conviction 
that  the  Americans  knew  not  how  to  make  use  of  their  liberty, 
and  that  a  really  free  constitution  could  not  be  hastily  formed 
by  a  new  state.  Tlie  spirit  of  laws,  both  English  and  foreign, 
was  a  favourite  contemplation  of  his,  and  Montesquieu  an 
author  whose  views  coincided  with  his  own.  He  thought 
highly  of  Locke  as  a  philosopher,  though  he  looked  upon  his 
Essay  on  Government  as  erroneous. 

Uniformly  refusing  all  offers  of  advancement  to  the  Bench, 
he  spent  the  last  years  of  his  life,  during  which  law  and  ma- 
thematics were  his  amusement,  in  full  possession  of  all  his 
faculties,  respected  by  all  and  beloved  by  his  family,  and 
ended  his  days  at  the  age  of  92.  He  was,  as  Sir  Samuel 
Romilly  observes,  the  last  of  the  race  of  lawyers  of  Lord  Coke's 
time.  He  had  made  copious  nptes  in  his  books,  and  a  large 
collection  of  original  MSB.,  all  of  which  are  in  the  library  of 
Lincoln's  Inn. 

He  married  Anne  Barbara,  heiress  of  Thomas  Medlycott, 
Esq.,  of  Cottingham,  Northamptonshire,  a  lineal  descendant 
of  Richard  Rainsford  (L.C.J,  of  .England,  who  died  1699), 
and  had  issue  a  daughter  Barbara,  who  married  the  Hon. 
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W.  Cockayne,  son  of  Charles,  fifth  Viscount  Cullen,  by 
Sophia  his  second  wife,  whose  descendants  inherit  all  his 
property.  He  was  buried  in  the  family  vault  at  Rothwell, 
and  the  following  epitaph,  by  the  late  Dr.  Bennett,  Bishop  of 
Cloyne,  is  on  a  marble  slab  in  the  church  : 

Sacred  to  the  Memory  of  George  Hill,  Esq., 

Lord  of  this  Manor  and  Hundred,  and  for  Thirty-five  Years 

His  Majesty's  Ancient  Serjeant  at  Law. 

His  superior  Knowledge,  founded  on 

Tully  and   the  best  ancient  Moralists, 

Confirmed  by  the  study  of  our  first 

Professional  writers,  and  arranged 

In  a  memory  uncommonly  clear, 

Stamped  his  legal  opinions  with  the 

Highest  authority,  while  a  simplicity 

Of  manner  peculiarly  his  own. 

Made  him,  in  habits,   in  *  principles, 

And  in  virtues,  so  different  from  the 

Fleeting  fashions  of  the  day,  as 

To  command  respect  from  all  who  knew  him. 

He  died  Feb.  .^^Ist,  1808,  aged  92.i 

'  Sir  Samuel  Romilly  gives  ihe  following  account  of  Serjeant  Hill  in  his  Diary  :  — 
**  The  circuit  (midland)  did  not  indeed,  when  I  joined  it,  appear  to  be  over-stocked 
witii  talent.  At  the  head  of  it,  in  point  of  rank,  though  with  very  little  business, 
was  Serjeant  Hill ;  a  lawyer  of  very  profound  and  extensive  learning,  but  with  a 
very  small  portion  of  judgment,  and  without  the  faculty  of  making  his  great  know- 
ledge useful.  On  any  subject  on  which  you  consulted  him,  he  would  pour  forth 
the  treasures  of  his  legal  science  without  order  or  discrimination.  He  seemed  to  be 
of  the  order  of  lawyers  of  Lord  Coke's  lime,  and  he  was  the  last  of  that  race.  For 
modern  law  he  had  supreme  contempt ;  and  I  have  heard  him  observe,  that  the 
greatest  service  that  could  be  rendered  the  country  would  be  to  repeal  all  the 
statutes,  and  burn  all  the  reports  which  were  of  a  later  date  than  the  revolution." — 
L(/«,  vol.i.  p.  72. 
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We  resume  our  extracts  from  the  amusing  gossip  book  of  the 
law  student^  John  Manningham^  which  we  introduced  to  the 
I'eader's  notice  in  our  last  number.  It  is  rather  puzzling  to 
understand  how  a  manuscript  so  singularly  illustrative  of  the 
personal  history  of  the  period,  and  of  so  quaint  and  chatty  a 
kind,  should  have  remained  hitherto  unpublished.  Perhaps 
the  title  of  the  book  may  have  operated  in  keeping  it  un- 
known, being  lettered  "  Notes  of  Sermons,"  These  certainly 
form  a  large  part  of  the  MS.,  but  they  are  intermingled  with 
notes  of  an  infinite  variety  of  other  occurrences.  Anecdotes 
of  the  bar — judges  sayings — notices  of  actors — scandal — 
epigrams — jests,  &c.,  mingled  together  with  a  simplicity, 
which  stamps  a  reality  on  the  book  and  lets  us  fully  into  the 
character  of  its  author.  He  makes  long  notes  of  the  sermons 
he  hears,  and  then  records  in  the  succeeding  sentence  after- 
dinner  anecdotes,  which  could  hardly  be  published  except  as 
antiquarian  and  historical  illustrations.  We  begin  with  two 
stories  about  Sir  Thomas  More. 

"  25  June,  1602. — Mr.  Foster  of  Lyncolnes  Inn  told  these  jeasts 
of  Sir  Thomas  Moore  as  we  went  to  Westminster. 

*'  One  which  had  been  a  familiar  acquaintaunce  of  Sir  The. 
Moore's  in  his  meaner  fortunes  came  to  visit  him  when  he  was  in  the 
height  of  his  prosperite.'  Sir  Thomas  amongst  other  parts  of  enter- 
taynement  shewed  him  a  gallery  which  he  had  furnished  with  good 
variety  of  excellent  pictures  and  desyred  his  frends  judgement,  which 
he  liked  best,  but  he  making  difficulty  to  prefer  anie,  Sir  Thomas 
showed  him  the  picture  of  a  deathes  head  with  the  words  Memento 
morieris,  which  he  commended  as  most  excellent  for  the  devise  and 
conceit.  The  gentleman  being  desyrous  to  knowe  what  he  con- 
ceived extraordinary  in  soe  common  a  sentence,  he  told  him,  '  Sir, 
you  remember  sometymes  you  borrowed  some  raonie  of  me,  but 
I  cannot  remember  you  have  remembered  to  repaye  it.  It  is  not 
much,  and  though  I  be  chancellor  I  have  use  for  as  little,  and 
nowe  methinkes  this  picture  speakes  unto  you  Memento  Mori  aaris. 
— Remember  to  pay  Moore  his  money.*' 


*'  Afler  he  was  deprived  of  his  place  and  dignity,  whereas  his 
gentlemen  were  wont  after  he  was  gone  forth  of  church  to  signifie 
to  their  lady  that  his  Lordship  was  gone  before, — ^liimselfe  upon  a 
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Sunday  came  from  his  seate  when  prayer  was  ended,  opened  his 
Ladyes  pue  dore,  saing  *  Madame,  his  Lordship  is  gone  before,' 
alluding  to  the  losse  of  his  place  ;  and  then  *  Come,  wife,  nowe  wee 
may  goe  together  and  talke." 

This  last  anecdote  helps  us  to  a  fact  of  some  importance 
to  the  history  of  pews  in  churches.  It  is  contended  that  pews, 
if  known  at  all  before  the  Reformation,  were  open  benches  and 
not  inclosed  partitions  such  as  we  use  now.  If  such  were  the 
case,  what  could  be  the  use  of  a  door?  We  commend  this 
anecdote  to  the  notice  of  \tbe  Cambridge  Camden  Society. 

The  entries  in  this  MS.  are  not  made  in  any  strict  chrono- 
logy. The  writer  appears  to  have  used  first  one  part  of  the 
volume  then  another. 

The  following  story  of  one  of  Shakespeare's  pranks  is  told 
by  Charles  Lamb,  who  does  not  say  whence  he  obtained  it.  We 
have  some  recollection  of  seeing  it  in  old  jest  books.  It  is 
remarkable  that  we  should  now  find  its  authenticity  vouched 
for  by  one  of  Shakespeare's  contemporaries. 

*^  Upon  a  tyme  when  Burbidge  played  Richard  3  there  was 
a  citizen  greue  so  farr  in  liking  with  him,  that  before  shee  went 
from  the  play  shee  appointed  him  to  come  that  night  unto  hir  by 
the  name  of  Richard  the  3d.  Shakespeare  overhearing  their  con- 
clusion, went  before,  was  entertained  and  at  his  game  ere  Burbidge 
came.  Then  message  being  brought  that  Richard  the  3rd  was  at  the 
dore,  Shakespeare  caused  returne  to  be  made  that  William  the 
Conqueror  was  before  Richard  the  3rd.  Shakespeare's  name  was 
William.'* 

"14  March,  1601. — Mr.  Fleetewood  the  Recorder  sitting  in 
judgement,  when  a  prisoner  was  to  have  his  clergy  and  could  not 
read,  he  saved  him  with  this  jeast,  *  What  will  not  that  obstinat 
knave  reade  ?     Indeede  goe  take  him  away  and  whip  him." 

*'  He  imprisoned  one  for  sayng  he  had  supt  as  well  as  the  Lord 
Mayor  when  he  had  nothing  but  bread  and  cheese."  ^ 

*'  3  May,  1602. — Mr.  Touse  told,  that  in  the  last  circuit  into 
Yorkeshire,  the  vice-president  of  Yorke  would  have  had  the  upper 
hand  of  Justice  Yelverton,  but  he  would  not  yeeld." 

"  Long  since  when  Justice  Manwood  roode  Somersetshire  cirouit 
with  L.  Anderson,  there  happened  a  great  quarrell  betwixt  the  L. 
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Sturton  and  Sir  Jo.  Clifton,  in  which  affray  the  L.  Anderson  him- 
selfe  onely  with  his  cap  in  his  hand  tooke  a  sworde  from  a  very 
lustie  tall  fellow — ^of  such  a  courage  is  Anderson. 


"  My  chamherfellowe  told  me  of  Mr.  Lings  opposition  against 
him,  and  howe  he  had  overmatcht  him,  told  me  of  his  owne  prefer- 
ment to  Sir  Roht.  Cecile  by  the  Lord  Chief  Baron  Periams,  and 
Lord  Chief  Justice  Pophams  meanes ;  almost  without  his  owne  suite 
by  Sir  Roberts  favour  he  obtained  the  cancelling  of  an  obligation, 
wherein  his  father  stoode  bound  to  auditor  Tutle  not  to  use  that 
office  or  receive  the  profits  for  a  certain  time." 

"  This  day  Serjeant  Harris  was  retayned  for  the  plaintifie,  and 
he  argued  for  the  defendant  so  negligent  that  he  knowes  not  for 
whom  he  speakes.** 

**  Soe  many  actions  of  Quare  impedit  in  the  Common  place,  that  it 
were  well  a  Quare  impedit  were  brought  against  the  Quare  impedit 
for  hindering  other  actions." 

"  6. — When  hir  Majestic  had  given  order  that  Spenser  should 
have  a  reward  for  his  Poemes,  but  Spenser  could  have  nothing, 
he  presented  hir  Majestic  with  these  verses  : 

It  pleased  your  grace  upon  a  tyme 

To  grant  me  reason  for  my  ryme, 

But  from  that  tyme  untill  this  season 

I  heard  of  neither  ryme  nor  reason." 

"  A  gentleman  whose  father  rose  by  the  lawe,  sitting  at  the  bench 
while  a  lawyer  was  arguying  in  a  case  against  the  gentleman  touch- 
ing land  which  his  father  purchased — the  gentleman,  more  cholerick 
than  wise,  sayd  the  lawyer  would  prate^  and  lie  and  speake  anie 
thing  for  his  fee :  *  Well,*  said  the  lawyer,  *  yf  your  father  had  not 
spoken  for  a  fee,  I  should  have  had  noe  cause  to  speake  in  this  cause 
to  day.'  " 

<'  The  posterity  of  lawyers  hath  more  flourished  than  that  either 
of  the  clergy  or  citizens." 

"  October,  1602. — Mr.  Kempe  in  the  King's  bench,  reported  that 
in  tymes  past  the  counsellors  wore  gownes  faced  with  satten  and 
some  with  yellowe  cotten  and  the  benchers  with  jennet  furre — ^nowe 

z2 
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they  are  come  to  that  pride  and  fantasticknea  that  every  one  must 
have  a  velvet  face  and  some  fur  tricked  with  lace ;  that  Justice 
Wray  in  his  tyme  spake  to  such  an  odd  counsellor  in  this  manner — 
Quomodo  intrasti  domine  non  habens  vestem  nupcialem,  get  you 
from  the  barr  or  I  will  put  you  from  the  barr,  for  your  folish 
pride.*' 

^\  My  cosen  told  me  that  the  custome  of  burning  women  with  their 
husbands  in  Goa  began  upon  this  occasion:  the  women  of  that 
countrey  being  skillfull  in  poysoninge  and  exceedingly  given  to  the 
synn  of  lechery :  could  noe  sooner  like  any  other  but  presently  their 
husband  would  die :  that  they  might  mdrry  him  whom  they  best 
liked  :  whereupon  it  came  to  passe  that  one  woman  hurried  manie 
husbands  and  soe  the  King  lost  many  subjects.  And  therefore  to 
prevent  this  mischiefe  the  King  ordeined,  that  whensoever  the  hus- 
band died,  the  wife,  should  be  burned  w^  him  in  great  solemnitie 
of  musicke  and  assembly  of  frends — esteeming  by  this  meanes  to 
move  the  wives  to  make  much  of  their  husbands  yf  not  for  love  of 
their  companie,  yet  for  the  love  of  their  owne  lives,  since  their 
sa&ty  oonsisted  in  their  preservation." 

"  Epitaphs  in  the  Temple  Churche,  being  H.  Bellinghams,  1586, 
and  Roger  Bishop's,  1597." 

"  Epitaphe  in  ye  Church  at  Hylhe  in  Kent. 

Whiles  he  did  live  which  here  doth  lye 

Three  suites  gott  of  ye  Crowne  : 
The  Mortmaine :  fayre,  and  Mayoralty 

For  Heith  this  auncient  Towne, 
And  was  himselfe  y®  Baylif  last 

And  Mayor  first  by  name. 
Though  he  be  gon  tyme  is  not  past 

To  praye  God  for  the  same. 

Of  John  Bridgraan,  obiit  1591/' 

"11  Oct.  1602.— The  Lord  Zouche,  L**  president  of  the  Marches 
of  Wales,  begins  to  knoue  and  use  his  authoritie  so  much .  that  his 
jurisdiction  is  allready  brought  in  question  in  the  common  places 
and  the  chief  justice  of  the  bench  thinkes  that  Glostershire,  Here-;; 
fordshire,  ^c.  are  not  within  his  circuit.  When  he  came  to  sitt  on 
the  bench  at  Ludlow  there  were,  as  it  was  wont,  two  cushions  Jayd^ 
one  for  the  chiefe  justice  Leukenor,  another  for  the  president,  but 
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he  tooke  th6  on,  and  casting  it  downe,  said  one  was  enough  for  that 
place.     (Th.  Overbury.)" 

"  Sir  Walter  Raleigh's  sollicitor,  one  Sheborough,  was  verry 
malapert  and  saucy  in  speache  to  Justice  Walanstey  at  the  bench  in 
the  Common  place — soe  far  that  after  wordes  passed  hotly  betwixt 
them,  he  said  he  thought  it  fitt  to  committ  him  for  his  contemptuous 
behaviour,  but  the  other  judges  were  mum.  Quantus  ille.  His 
wordes  before  God,  you  do  not  well  to  lay  their  practises  upon  us, 
you  knowe  me  well  enough  yf  you  list,  &c." 

**  At  Guildhall  not  long  since  Serjeant  Heale  came  to  move  a 
cause  which  he  said  was  betwixt  the  cuckold  and  the  cuckold 
maker,  .but  his  client  was  the  honester  man,  for  he  came  to  prove, 
himselfe  the  cuckold.  His  mayd,  in  hir  aunswers  to  my  Lord  upon 
hir  examinacion,  said,  Still  and  it  like  you,  my  Lordship.'' 

**  When  there  came  one  which  presented  a  supplication  for  his 
M*"  to  the  Counsell,  that  upon  sufficient  bond  he  might  be  released 
out  of  Wisbishe  Castle  (where  he  lay  for  recusancy)  that  he  might 
looke  to  his  busnes  in  harvest,  the  Lord  Admirall  thought  the  peti- 
tion reasonable,  but  the  Lord  Treasurer  Sir  W°^  Cecil  said  he  would 
not  assent,  for,  said  he,  I  knowe  howe  such  men  would  use  us  yf 
they  had  us  at  the  like  advantage,  and  therefore  while  we  have  the 
stuffe  in  our  hands  lett  us  hold  it,  and  when  they  gett  it  lett  them 
use  it." 

"  \2  Oct.  16a2.— Mr.  Steven  Beckingham  of  Hartfordshire  was 
brought  into  the  King's  Bench  at  the  suit  of  two  poore  joyners 
whom  he  hath  undone — they  seeled  his  house — which  came  to  a 
matter  of  some  80/.  and  they  could  hardly  obtaine  anie  thing  by 

suit One  of  his  witnesses  would  not  aunswere  any  thing  for 

him  untill  he  were  payd  his  charges  in  the  face  of  the  Court,  so 
little  confidence  had  he  in  his  credit  who  had  dealt  so  hardly  with 
his  joyners." 

**  Mr.  Prideaux,  a  great  practiser  in  the  Exchequer,  and  one  that 
ustirpes  upon  a  place  certaine  at  the  bar,  left  his  man  one  day  to 
keepe  his  place  for  him,  tut  Lancaster  of  Greyes  Inn  coming  in  the 
nl^ane  tyme,  would  needes  have  the  place,  though  the  man  would 
have  kept  itj  *  For/  said  L.,   *  knowes  though  not  that  I  beleeve 
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nothing  but  the  reale  presence/  meaning  that  he  was  a  papist,  and 
*  besides  could  not  thinke  it  to  be  corpus  meum  except  Mr.Prideaux 
himselfe  were  there.' " 

"16  Oct.  1602.— When  Mr.  Dodridge  in  his  Argument  of  Mr. 
Darsies  patents  and  so  of  the  prerogative  in  general!,  he  began  his 
speache  from  Gods  Government, — ^it  is  done  like  a  good  archer, 
quoth  Fr.  Bacon,  he  shootes  a  faire  compasse." 

"  There  was  an  action  brought  to  trie  the  titles  of  one  Rooke,  an 
infant,  for  a  house  and  certaine  land.  All  this  controversye,  said  the 
attorney,  is  but  for  a  little  rookes  nest.** 


"  24  October. — Mr.  Bodly,  the  author,  promoter,  the  perfecter 
of  a  good  library  in  Oxford,  won  a  rich  widdowe  by  this  meanes, 
comming  to  the  place  where  the  widdowe  was  with  one  that  was 
reported  to  have  bin  sure  of  her,  as  occasion  happened,  the  widdowe 
was  absent  while  he  was  in  game,  he  finding  this  opportunity,  en- 
treated the  surmised  assured  gentleman  to  hold  his  cardes  till  he 
returned,  in  which  tyme  he  found  the  widdowe  in  a  gardein,  courted 
and  obteined  his  desire.  Soe  he  played  his  game  while  another 
held  his  cardes.  He  was  at  first  but  the  sonne  of  a  merchant,  untill 
he  gave  some  intelligence  of  moment  to  the  counsell,  whereupon  he 
was  thought  worthie  employment,  whereby  he  rose. — (Mr.  Curie.)** 

"28  October,  1602. — In  the  Chequer  Mr.  Crooke,  recorder  of  Lon- 
don, standing  at  the  barr  betweene  the  twoe  majors,  the  succeeding 
on  his  right  hand,  and  the  resigning  on  his  left,  made  a  speache 
after  this  fashion.  Wherein  first  he  exhorted  their  magistrate  to 
good  desarts  in  regard  of  the  prayse  or  shame  that  attends  such 
men  for  their  tyme  well  or  ill  imployed,  then  he  remembered  manie 
hir  Majesties  favours  to  the  citie,  their  greate  and  beneficiall  privi- 
ledges,  their  government  and  ensignes  of  autorite,  their  choise  out  of 
their  owne  companies,  &c.  *  Great  and  exceeding  great,'  said  hee, 
*  is  hir  Majesties  goodnes  to  this  city,  for  which  he  remembred  their 
humble  due  thankefullnes, — next  he  briefly  comended  the  resigning 
Sir  Jo.  Harrett,  saying  that  his  owne  performances  were  speaking 
wittnesses  for  him,  and  the  succeeding  for  the  good  hope,  &c.  And 
then  showing  howe  this  major,  Mr.  Lee,  had  bin  chosen  by  the  free 
and  generall  assent  of  the  citye,  he  presented  him  to  that  honourable 
court,  praying  their  accustomable  allowance." 
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*'Tbe  Lord  Cheif  Baron  Periam  commended  the  Recorder's 
speache  and  recommended  hir  Majesties  singular  benefits  to  their 
thankeful  considerations,  admonished  that  there  might  be  some 
monethly  strict  searche  be  made  in  the  cytie  for  idle  persons  and 
maisterles  men,  whereof  there  were,  as  he  said,  at  this  time  30,000  in 
London, — theise  ought  to  be  found  out  and  well  punished,  for  they 
are  the  veray  scumme  of  £ngland,  and  the  sinke  of  iniquitie,  &c. 

"  The  Lord  Treasurer  Lo|*d  Buckhurst  spake  sharpely  and  earnestly 
that  of  his  certaine  knowledge  there  were  two  things  hir  Majestie  is 
desyrous  shoulde  be  amended,  there  hath  bin  warning  given  often- 
tymes,  yet  the  commaundement  still  neglected :  they  are  both  matters 
of  importance,  and  yf  they  be  not  better  looked  unto,  the  blame 
wilbe  insupportable,  and  tlieir  answere  inexcusable, — the  former  is, 
nowe  in  this  tyme  of  plenty  to  make  provision  of  come  to  fill  the 
magazins  of  the  citie  as  well  for  suddein  occasions  as  for  provision 
for  the  poore  in  tyme  of  dearthe,' — this  he  advised  the  major  to  have 
special  care  of,  and  to  amend  their  neglect  by  diligence  while  their 
fault  sleepes  in  the  bosome  of  hir  Majesties  clemency,  the  other 
matter  was  the  erecting  and  furnishing  hospitals, — these  were  thinges 
must  be  better  regarded  then  they  have  bin,  otherwise  howsoever 
he  honor  the  cytie  in  his  privat  person,  yet  it  is  his  dutie  in  regard 
of  his  place  to  call  them  to  accompt  for  it."i 


1  The  sort  of  parental  solicitude  for  the  poor,  and  royal  interference  with  prices, 
which  the  following  precept  of  Queen  Elizabeth's  exhibits,  would  doubtless  be  very 
shocking  to  the  political  economists  of  our  days,  of  **  laissez  faire"  principles.  It 
is  taken  from  a  MS.  in  the  Lord  Treasurer's  Remembrancer's  department  of  the 
Exchequer,  lettered  "The  Feodary  of  Kent." 

"  To  the  ministers  and  parishioners  of  the  parishe  of  Hailing  in  the  conntie  of 
Kent.  For  the  needfull  provhion  of  bread  corne  to  be  had  for  the  poorer  sort  in  this 
deare  yeare  at  some  reasonable  price,  and  w^out  going  from  home  to  the  market 
for  yt:  Whearby  they  lose  a  greate  parte  of  that  time  in  w^^  they  woulde  earne  a 
good  portion  of  their  bieade,  It  is  thought  convenient  as  followeth,  vz., 

"  First. — That  w^^in  everie  parishe  of  this  division,  it  be  set  downe  in  writing 
before  the  tenthe  daie  of  this  present  October,  by  the  churchwardeins,  and  collectors 
for  the  poore  housholdes  thear  be  in  that  parishe  vf^  live  by  handicraftes  or  other 
labore,  not  having  tythes,  nor  using  pasture,  or  tyllage  for  maintenance  of  theif 
bowsholdes,  and  what  weekelie  quantitie  of  corne  will  serve  the  said  howsholdes. 

"  Then  that  estimate  be  made,  what  quantitie  of  wheat,  rye  or  barlie,  eche  other 
howsholder  in  that  parishe  hath  by  tithe  or  otherwise,  over,  and  above,  and  above 
that  vr^^  is  meete  for  the  finding  of  the  same  housholde,  and  for  the  sowing  of  the 
seasonable  lande  thearto  belonging,  and  that  upon  comparing  of  the  necessitie 
of  the  said  poorer  sorte  w'  this  stoar  a  convenient  proportion  of  wheat  and  rye, 
or  of  wheat  and  barlie,  be  promised  fo  be  yeelded  by  eche  owner  according  to  his 
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"  Thou  carest  not  for  me,  thou  scornst  and  spurnest  me,  but  yet 
like  those  which  play  at  foote  ball,  spume  that  which  they  runhe  afVer. 
Hoste  to  his  wife." 


"  When  there  was  a  speach  concerning  a  peace  to  be  made  with 
Spaine,  a  lusty  cavallier  at  an  ordinary  swore  he  would  be  hanged 
yf  there  were  a  peace  with  Spaine,  for  which  wordes  he  was  sent  for 
to  the  court,  and  charged  as  a  busie  medler  and  a  seditious  fellowe, 
he  answered^  he  ment  noe  such  matter  as  they  imagined,  but  he 
ment  plainely  :  that  because  himselfe  was  a  man  of  armes  yf  wee 
should  have  a  peace  he  should  want  employment,  and  then  must  he 
take  a  purse,  and  soe  he  was  sure  he  should  be  hanged  yf  there  were 
a  peace  with  Spaine." 

"  One  said  the  Recorder  was  the  mouth  of  the  cytie,  *  then  the 
city  hath  a  black  mouth,'  said  Harwell,  *  for  he  is  a  verry  blacke 


"31  October.— At  Paules  Dr.  Done  made  a  sermon  against 
the  excessive  pride  and  vanitie  of  women  in  apparaile,  the  which 
vice  he  said  was  in 'their  husbands  power  to  correct.  This  man  the 
last  tyrae  he  was  in  this  place,  taught  that  a  man  could  not  be  di- 
vorced frdm  his  wife  though  she  should  commit  adultery." 

"He  reprehended  Mr.  Egerton  and  such  an  other  popular 
preacher,  that  their  auditory  being  most  of  women,  abounded  in 

said  stoare,  and  that  the  same  be  put  into  some  stoare  loft,  or  roome,  by  the  under 
said  churchwardeins,  and  collectors,  thearinto  be  safely  kepte>  and  from  time  to  time 
to  be  sold  and  delivered  to  the  said  poore  according  to  their  necessttie,  and  at  suche 
reasonable  prices  as  the  owners  of  the  said  corne  shall  in  their  consciences  from  time 
to  time  on  the  Sondayes  give  notice  to  the  said  churchwardeinesor  collectors  to  sell 
or  deliver  the  same. 

'*  That  theare  shall  not  be  solde  to  any  on  suche  huuseholde,  above  one  bushell  of 
the  said  come  at  any  one  tyme  :  neyther  shall  suche  houshold  fetch  any  more,  untill 
that  in  the  opinion  of  the  churchwardeins  and  collectors,  that  proportion  w«^  was 
before  delivered  shalbe  spent,  and  eaten  by  theim  of  the  same  housholde. 

"  And  for  the  better  accomplishment  hereof,  being  a  deede  of  great  charitie  :  It 
is  wished  that  the  minister  of  eche  parishe  doe  by  all  good  meanes  recommend  the 
same,  to  the  able  sorte  of  his  parishioners,  and  exhorte  them  to  make  the  prices  of 
theire  said  cprne  moderate,  and  suche  as  their  owne  poore  maie  thinke  theimselves 
piiied  theaiby  :  following  thearin.  the  good  example  of  some  places  of  this  shier, 
whoe  have  undertaken  to  serve  their  owne  poore  w'  wheat  at  xx*,  and  barlie  at 
X*  the  quarter,  when  yt  is  solde  in  the  markets,  the  one  for  xxxij*,  and  the  other  for 
xvj«  or  above." 
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that  superfluous  vanity  of  apparelle.  At  the  Temple  Church,  one 
Mr.  Irland,  whoe  about  some  three  yeares  since  was  a  student  of  the 
Middle  Temple,  preached  upon  this  text:  Thy  fayth  hath  saved 
thee,  goe  thy  waye  in  peace." 

*'  The  Persians  had  a  law,  that  when  any  nobleman  offended,, 
hiraselfe  was  never  punished,  but  they  tooke  his  clothes,  and  as  soon 
they  had  beaten  them,  they  gave  them  unto  them  againe.  Soe  when 
mens  soule  bad  synned,  Christ  tooke  our  fleshe  upon  him,  (which 
is  as  it  were  the  apparaile  of  the  soule),  and  when  it  had  been  beaten, 
he  gave  it  us  againe." 

*'  4  November,  1602.— Barker  told  certaine  gentlemen  in  the 
buttery,  that  one  of  the  benchers  had  sometime  come  downe  for  a 
lesse  noyse— -soe  he  may  nowe  too,  I  think,  said  Whitlocke,  for  I 
think  he  may  finde  a  lesse  noyse  anie  where  in  the  house  then 
here  is." 

"  Sir  Robert  (Cecil  ?)  commends  none  but  will  be  sure  to  have 
the  same  under  the  hand  of  some  other,  on  whome  yf  it  fall  out 
otherwise  than  was  suggested  or  expected,  the  blame  may  be  trans- 
lated." 

"  3  November,  1602. — Mr.  Gardner,  of  Furnival's  Inne,  told 
howe  that  Mr.  King,  preacher  at  St.  Androes,  in  Holborne,  beinge 
earnestly  intreated  to  make  a  sermon  at  the  funerals  of  gentlemen 
of  their  house,  because  the  gentlemen  desyred  he  should  be  re- 
quested,, made  noe  better  nor  other  aunswere  but  told  them  plainely 
he  was  not  beholding  to  that  house  nor  anie  of  the  Innes  of  Chaun- 
cery,  and  therefore  he  would  not.  He  is  greived,  it  seemes,  be- 
cause the  gentlemen  of  the  Inns  come  and  take  up  room  in  his 
Church  and  pay  not  as  other  his  parishioners  doe.  He  is  soe 
highly  esteemed  of  his  auditors,  that  when  he  went  to  Oxeford, 
they  made  a  purse  for  his  charges,  and  at  his  returne  rode  forth  to 
meete  him,  and  brought  him  into  towne  with  ringing,  &c." 


We  end  our  extracts  with  a  specimen  of  the  notes  upon  a 
sermon,  which  have  some  epigramatic  point  about  them. 

*•  14th  Nov.  1602.— Dr.  Dawson,  of  Trinity,  in  Cambridge,  at 
Paules  Crosse,  his  text  7  Isay.  10. 

'*  All  the  while  he  prayed  he  kept  on  his  velvet  night  cap  untill 
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he  came  to  name  the  Queen,  and  then  of  went  that  to.  When  he 
had  spoken  before  both  of  and  to  God  with  it  on  his  head. 

**  Yf  God*8  words  will  not  move  us^  neither  will  bis  worku — if 
dixit  will  not  persuade,  neither  can  fecit  induce  us. 

"  A  royall  is  not  a  righteous  crowne — puts  on  the  visard  of  hy- 
pocrisie. 

*^  Omne  bonum  a  Deo  bono,  as  all  springs  from  their  offspring 
the  sire. 

"  Judge  the  whole  by  part,  as  merchants  sell  their  wares ;  the 
whole  butt  by  a  taste  of  a  pint. 

<*  Job*s  patience  compared  to  God's  not  so  much  as  a  drop  to  the 
sea,  or  a  mote  to  the  whole  earth. 

<<  Sinfull  man  approaching  God's  presence  is  not  consumed  as 
the  stuble  with  the  fyre,  because  man  is  God*s  worke,  and  God's 
mercy  is  over  all  his  workes, 

*<  What  will  you  make  me  like  unto,  or  what  will  you  make  like 
unto  me,  saith  God. 

'*  Scriptura  discentem  no  docentem  respicit — and  therefore  penned 
in  a  plaine  and  easie  manner  essentia  operis  est  potentia  creatoris. 

*'  Here  he  stumbled  into  an  invective  against  contempt  of  minis- 
ters and  impoverishing  the  clergy — Pharoes  dreame  is  revived,  the 
leane  kine  eate  up  the  fatt  and  were  never  the  fatter,  laymens  best 
living  were  the  Church  living,  yet  the  gentry  came  to  beggery. 

"  Magnum  solatium  est  magnum  supplicinm  a  magno  impositum 
— but  intolerable  when  the  basest  make  it  their  chiefe  grace  to  dis- 
grace the  ministers. 

^\  Christ  calls  them  the  light  of  the  world,  and  they  are  the  chil- 
dren of  darknes  that  would  blowe  it  out. 

*^  Pride  is  a  greate  cause  of  unthankefulnes. 

''  When  he  shall  thinke  omne  datum  esse  tuum  officium  et  suum 
meritum. 

*'  Bishop  Bonner  made  benefices  of  all  the  bones  of  saints  and 
martyres  in  Queene  Maries  days. 

'^  Praysed  our  happy  government  for  peace  and  relligion  and  soe 
ended." 


(.  347    ) 

ART.  VL— A  TREATISE  ON  WILLS. 

A  Treatise  on  Wills,  By  Thomas  Jarman, ,  Esq.  of  the 
Middle  Temple,  Barrister  at  Law :  Vols.  1  and  2.  Lon- 
don, 1844. 

This  is  a  work  of  great  labour  and  of  considerable  merit ;  it 
seeks  to  give  the  spirit^  and,  in  many  instances,  the  substance 
of  the  very  numerous  decisions  which  have  been  made  on 
questions  arising  under  wills,  an  undertaking  we  need  not  say 
of  extreme  difficulty.  There  are  no  doubt  certain  general 
rules  which  may  be  relied  upon  in  construing  wills,  but  still 
these  leave  so  wide  a  space  uninclosed  that  much  depends 
upon  the  discretion  and  acumen  of  the  court.  The  law  of 
England,  it  has  been  said  by  a  living  judge,  allows  a  man 
to  put  what  nonsense  he  pleases  into  his  will,  and  the  con- 
struction of  the  nonsense  of  one  man  is  no  guide  to  that  of 
another,  nonsense  makers  seldom  adopting  the  same  modes  of 
expression.  Our  law,  too,  does  not  bind  a  man  by  the  use  of 
any  technical  expressions ;  thus  a  devise  may  be  made  to  a 
person,  his  heirs  and  assigns,  but  if  the  testator  afterward^ 
shows  that  he  intended  the  party  to  take  only  for  his  life,  th^ 
first  devise  shall  be  so  limited.  These  observations  tend  to 
show  the  difficulties  with  which  our  author  has  had  to  con- 
tend, and  the  nicety  and  skill  required  to  extract  and  separate 
what  may  be  of  general  use  from  that  which  can  only  serve  if 
the  same  words  and  collocation  of  sentences  should  be  found 
together. 

Having  given  our  opinion  generally  that  the  author  hs^ 
produced  a  useful  work,  we  cannot,  as  in  the  case  of  any 
volume  of  literature  or  amusement,  proceed  to  cite  passages 
of  great  interest  and  merit,  and  we  can  only  have  recourse  to 
the  ungracious  task  of  pointing  out  what  we  may  find  to  b^ 
mistaken  or  erroneous. 

Sect.  33  of  the  new  Wills  Act  enacts,  that  in  case  a  child 
or  other  issue  of  the  testator  should  die  in  his  lifetime  leaving 
issue  who  shall  survive  the  testator,  any  devise  or  bequest 
made  to  the  child  or  issue  so  dying  shall  not  lapse  but  shaU 
take  effigct  as  if  he  or  she  had  survived  the  testator.  Mr. 
Jarman  expresses  a  pretty  confident  opinion,  vol.  I,  p.  31^3, 
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that  if  there  be  a  general  devise  to  children  in  equal  shares  as 
tenants  in  common  and  one  should  die^  as  mentioned  above; 
his  share  would  not  be  saved  by  this  enactment,  on  the  ground 
that  it  was  only  inserted  to  prevent  a  lapse,  and  that  accord* 
ing  to  the  decisions  of  the  Courts  there  could  not  have  been 
any  lapse  in  such  a  case.  But  we  must  caution  our  readers 
against  placing  impUcit  reliance  on  this  opinion,  for  it  is  not 
clear  that  it  should  be  deemed  to  be  the  whole  object  and  use 
of  the  section  before  us  to  prevent  a  lapse ;  we  should  rather  say 
that  it  would  be  a  more  correct  exposition  of  the  section  t6 
hold  that  it  was  intended  to  vest  in  a  child  leaving  issue  what 
may  be  deemed  his  portion  of  the  paternal  property,  notwith^ 
standing  he  may  die  in  the  lifetime  of  his  father. 

The  definition  given  by  Mr.  Jarman  of  a  **  will"  is,  **  an 
instrument  by  which  a  person  makes  a  disposition  of  hfs  pro^ 
perty  to  take  effect  after  his  decease,  and  which  is  in  it$  own 
nature  ambulatory  and  revocable  during  his  life."  This  i& 
correct,  but  not  sufficiently  exact  and  comprehensive  so  as  to 
comprise  the  cases  which  have  been  decided.  Sir  John 
Nicholls  said,  "  if  there  is  any  proof  either  in  the  paper  itself 
or  from  clear  evidence  dehors,  first,  that  it  was  the  intention 
of  the  writer  of  the  paper  to  convey  the  benefits  by  the  in- 
strument which  would  be  conveyed  by  it,  if  considered  as  a  will ; 
and  secondly,  that  death  was  the  event  that  was  to  give  effect^ 
to  it,  then,  whatever  be  its  form,  it  may  be  admitted  to  probate 
as  testamentary.'*  ^  If,  then,  an  instrument  or  writing  contain/^ 
sufficient  words  of  gift,  and  if  it  can  be  proved  either  from 
the  instrument  itself  or  aliunde  that  it  was  the  intention  of  the 
donor  that  his  gift  should  not  be  enjoyed  till  his  decease,  and  * 
if  the  instrument  does  not  give  or  pass  any  present  right,  title> 
or  interest  whatsoever  to  the  donee,  the  same  may  be  p^-oved^ 
as  a  will.  We  think  Mr.  Jarman  has  misapprehended  Lord 
Hardwicke's  judgment  in  Peacock  v.  Monk.^  The  deed  in 
that  case  was  not  deemed  by  Lord  Hardwicke  to  be  a  will  or ' 
a  mere  testamentary  act.  It  was  held,  and  properly  held, 
to  be  voluntary,  and  consequently  void  as  against  creditors, 
and  in  that  respect  Lord  Hardwicke  said  it  was  a  testaineh'- ' 
tary  act,  but  he  immediately  added,  "  though  not  strictly  so, 

»  3  Hagg.  221.  a  I  Ves.  sen.  127. 
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because  not  revocable. '  And  the  decree  was  that  the  plain- 
tiffs (parties  to  whom  sums  of  money  were  secured  by  the 
deed)  were  entitled  to  the  same  as  against  the  executor  of  the 
seUlor^and  also  against  his  legatee,  and  any  other  persons  not 
daiming  under  him  for  valuable  consideration,  but  that  the 
plaintiffs  ought  to  be  postponed  as  to  all  creditors  for  valuable 
consideration.^  The  same  observation  applies  to  Mr.  Jarman's 
notice  of  Tomkyns  v.  Ladbroke.^  The  deed  in  that  case  was 
not  held  to  be  a  will,  but  **  an  act  in  fraud  of  the  custom  of 
London/'  and  therefore  void  ;  and  not  merely  void  against  th^ 
husband  of  the  daughter  who  opposed  it,  but  wholly  void 
and  of  no  effect  whatever  :  it  was  not  allowed  to  stand  as 
part  of  the  last  will  of  the  settlor.  Mr.  Jaiman's  notice  of 
tbe  case  of  Shingler  v.  Pemberton^  is  calculated  to  mislead. 
The  probate  was  expressly  granted  on  the  consent  of  the 
parties  entitled  under  an  intestacy,  and  the  Court  did  not  ex- 
press any  strong  opinion  as  to  the  testamentary  nature  of  the 
instrument. 

.  We  agree  in  the  observations  made  by  Mr.  Jarman  on  the 
case  of  Attorney-General  v.  Jones  and  as  to  the  importance  of 
the  dedsion  in  Tompson  v.  Browne,  but  several  very  impoilant 
ca^s,  which  fully  support  the  doctrine  of  the  last  mentioned 
pase^  and  even  carry  it  further,  are  not  noticed.  In  Ramsden 
v.  Jackson,^  S.  R.,  without  any  consideration,  had  entered 
into  a  bond  for  the  payment  of  a  considerable  sum  of  money 
at  her  death,  in  the  nature,  it  is  stated  in  the  report,  *^  of  a 
legatory  disposition,"  and  Lord  Hardwicke  held  the  sum 
secured  to  be  a  valid  debt  after  payment  of  debts  for  valuable 
considei*ation.  Upon  the  authority  of  this  case  and  upon  prin- 
ciple-we  conclude  that  if  A,  B.  without  any  consideration 
were  to  covenant  with  C.  D.,  that  the  executors  of  A.  B. 
vsrould  pay  him  C.  D.  lOOOZ.  if  he  survived  A.  B.,  and  with  a 
proviso  that  A.  B.  might  revoke  the  deed,  this  would  consti- 
tute; igi,  valid  debt  except  as  against  creditors,  and  might  be' 
eirforaed  accordingly.  Such  a  deed  could  not  be  held  to  be 
a  will,  because  it  would  give  C.  D.  a  present  interest,  and  one 
tb^t.  might  be  assigned;  and   further,  such  an  instrument 

>  See  S.  C.  in  Belt's  Supplement,  82.  ^  4  Hagg.  356. 
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could  not  be  in  its  nature  revocable,  and  clearly,  indeed,  could 
not  be  revoked  without  an  express  power.  As  to  any  reason- 
ing that  such  an  instrument  if  allowed  to  operate  as  a  deed 
would  be  a  fraud  upon  the  stamp  acts,  Mr.  Baron  Wood's 
judgment  in  Attorney-General  v.  Jones  contains  a  sufficient 
answer  to  such  an  argument.  The  cases  cited  in  the  note 
may  be  referred  to  for  instances  of  deeds  of  testamentary  ten- 
dency being  supported.^ 

We  cannot  altogether  assent  to  our  author's  opening  obser- 
vations in  his  chapter  on  the  admissibility  of  parol  evidence. 
He  says  such  evidence  cannot  be  used  to  ^'  explain"  a  will; 
that  we  think  is  too  general.  Scarcely  any  will  brought  into 
Court  could  be  understood  by  the  judge  without  parol  evi- 
dence to  explain  it.  A  testator  devises  all  his  houses  which 
he  bought  of  A.  to  B.  Extrinsic  evidence  must  be  resorted 
to  show  what  bouses  B.  takes.  Of  course  our  author 
does  not  deny  this ;  but  we  think  it  important  that  general 
rules  should  be  cautiously  stated.  He  says,  too,  that  the  rule 
against  the  admission  of  improper  evidence  has  been  steadily 
and  cordially  acted  upon.  We  regret  to  say  that  a  review  of 
the  cases  rather  leads  us  to  a  contrary  opinion.  We  think  the 
author  in  citing  in  this  chapter  the  cases  which  prove  that 
though  a  devise  be  to  a  person  absolutely,  yet  that  it  may  be 
proved  by  extrinsic  evidence  that  he  made  and  was  subject 
to  a  secret  declaration  of  trust,  should  have  carefully  shown 
that  such  cases  have  scarcely  any  connexion  with  the  question 
in  hand.  The  object  in  such  cases  is  not  to  alter  or  add  to 
the  will,  but  to  prove  a  contract  between  the  testator  and 
devisee;  to  show  the  inducement  under  which  the  testator 
made  his  will :  and  a  similar  remark  applies  to  the  cases  also 
cited  in  this  place  by  Mr.  Jarman,  that  parol  evidence  is  ad* 
missible  to  show  that  a  writing  executed  by  a  party  as  his 
will  was  either  as  to  all  or  some  of  its  provisions  executed  by 
him  through  fraud  or  under  a  mistake.  It  is  most  important 
in  law  treatises  to  distinguish  cases  which  are  founded  on 
different  principles.     Mr.  Jarman  does  not  give  the  ground  of 

1  Fairebeard  v.  Bowers,  2  Vern.  202;  Annandale  v.  Harris,  2  P.  W.  432 ;  Lady 
Cox's  case,  3  P.  W.  338  ;  Koye  v.  Moore,  2  Sim.  &  St.  260;  TufneU  v.  Con- 
stable»  7  Adol.  &  £11.  798 ;  see  Ward  v.  Audland,  8  Sim.  571. 
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the  decision  in  the  important  case  of  Doe  v.  Oxenden,  The 
devise  there  was  of  "  my  estate  at  Ashton ;"  evidence  was 
offered  to  show  that  certain  lands  were  considered  by  the  tes- 
tator as  part  of  his  Ash  ton  estate.  This  was  rejected  because 
the  Court  held  that  the  devise  was  the  same  as  if  it  had  been 
of  *'  my  lands  in  Ashton/'  i.  e.  in  the  manor  or  parish  of 
Ashton^  and  therefore  could  pass  nothing  out  of  that  locality. 
In  fact  the  evidence  did  not  apply,  for  the  devise  was  not  of 
*'  my  Ashton  estate,"  but  of  "  my  estate  at  or  in  Ashton." 
The  case  of  Doe  d.  Beach  v.  Earl  of  Jersey^  shows  the  im- 
portance and  truth  of  this  observation.  We  incline  to  think 
our  author  mistaken  in  attributing  any  influence  to  the  New 
Wills  Act  in  cases  like  those  before  us.  If  a  testator  under 
the  old  law  devised  his  lands  in  the  parish  of  A.  and  had  none 
in  that  parish,  we  are  not  aware  of  any  case  in  which  it  has 
been  held  that  evidence  was  admissible  to  show  that  he  in- 
tended lands  in  the  parish  of  B.  Mr.  Jarman  writes  that  it 
is  not  material  that  the  description  in  a  will  makes  the  objects 
of  gifls  to  depend  upon  the  future  acts  of  the  testator.  This 
we  think  is  too  general.  A  devise  to  the  person  whom  I  shall 
hereafter  adopt  as  my  child,  might  be  good,  but  would  a 
bequest  of  my  history  of  England  "  to  the  person  whose 
name  shall  be  found  written  therein  at  the  time  of  my  de* 
cease,"  be  good  ?    We  think  not. 

Mr.  Jarman  takes  the  common  view  of  that  very  important 
section  in  the  Wills  Act,  sect.  24.  He  considers  it  to  mean 
that  a  will  shall  comprise  and  pass  all  the  real  and  personal 
estate  of  the  testator  just  as  if  it  had  been  executed  immedi- 
ately before  his  death ;  and  Sir  Edward  Sugden  inclines  to 
the  same  opinion,  but  with  some  misgivings,  for  he  concludes 
^^  but  it  is  obvious  that  very  embarrassing  questions  may  arise 
upon  this  provision."^  The  section  is,  "  every  will  shall  be  con- 
strued,with  reference  to  the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will.''     Suppose  a  testator  devises 


»  1  B.  &  Aid.  Aid.  550  J  and  3  B.  &  Cr.  870. 
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"  my  messuage  in  Devonshire  Square  now  in  my  own  OQCU; 
pation/'  and   afterwards   sells  the  said  messuage  and  buys 
another  in  the  same  square,  which  he  occupies  at  the  time  of 
his  death.     It  is,  we  believe,  considered  that  the  newly  bought 
messuage  will  by  force  of  sect.  24  pass  ^nder  the  devise  of 
the  former  messuage  ;  but  as  this  is  certainly  not  the  gram- 
matical or  literal  meaning  of  the  section,  it  should  not  be  un- .. 
hesitatingly  adopted  without  the  sanction  of  a  Court ;  espe- 
cially as  such  a  construction  may   lead  to  most  monstrous  . 
results,  ^nd  will  cause  the  necessity  of  a  testator  very  fre- 
quently revismg  his  vyill.     It  would  have  been  easy,  for  the 
legislature  to  have  said  "  every  will  shall  be  construed  to, 
comprise  and  pass  the  T&d\  and  personal  estate  0/  the  testator  . 
in  the  same  manner  as  if  it  had  been  .executed  immediatjely  . 
before  his  death,  unless  8cc.'* 

We  cannot  agree  with  our  author  in  bis  judgment  on  the 
cases  as  to  putting  a  dowress  to  her  election,  vol.  i.  p.  S96, 
et  seq,  His  error  seems  to  arise  from  a  mistake  in  cqnsider- 
ing  a  wife  who  has  a  title  to  dower,  as  baving  with  her  hus- 
band an  undivided  share  or  interest  in  the  property ;  we  think 
her  interest  was  more  correctly  described  by  Lord  Hard- 
wicke,^  as  "an  excrescent  interest."  It  is,  in  fact,  only  a 
possibility  during  the  husband's  life,  and  upon  his  decease  it 
exists  over  one-third  as  a  continuation  of  his  estate^  a  dowress, , 
•then,  is  never  and  cannot  be  a  co-owner  with  her  husband. 
Now  when  a  testator  makes  his  will  he  either,  speaks  of  his 
lands  and  property  by  name  or  by  some  expression  denoting 
the  corpus,  or  he  devises  his  estate  and  interest  thet^^iri.  .  In  . 
Lawrence  V.  Lawrence  apd  other  cases  the  testator  gave  his 
wife  a  life  estate,  or  for  her  widowhood,  in  a  specific  portiw 
of  his  property,  and  he  then  devised  all  the  residue  of  hi^ 
estate  to  other  persons,  and  it  was  decided,  after  some  cpntmry 
decisions,  that  the  wife  was  entitled  to  dower  out  of  the  rcr*  , 
sidue,  on  the  ground  that  the  testator  by  devising  all  his  . 
estate  had  not  shown  any  intention  to  deprive  his  widow  of 
her  expectant  estate ;  he  might  well  devise  his  estate  without 
intending  to  exclude  hers.  In  Chalmers  v.  Storil,*  a  testator 
devised  all  his  estates,  specifying  them  by  expressions  denot- 

»  3  Atk,  487.  «  2  Ves.  &  B.  222. 
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ing  the  corpus  of  eacb^  to  be  equally  divided  between  his  wife 
and  two  children,  and  Sir  William  Grant,  M.  R.  held  that  the 
widow  could  not  have  her  dower,  for  the  testator  had  in  feet 
said  she  should  only  have  one-third  of  his  lands,  and  that 
each  of  his  children  should  have  one-third.  Having  regard 
to  the  principle  we  have  referred  to  above,  we  think  this  deci- 
sion was  clearly  right,  and  it  has  certainly  been  followed  in 
many  subsequent  cases ;  but  Mr.  Jai*man  contends  earnestly 
and  at  length  against  it,  overlooking  the  distinction  we  wish 
to  enforce,  and  forgetting  that  a  testator  seised  in  fee  and  in 
severalty,  when  he  speaks  of  all  his  lands  in  Dale,  and  makes 
a  devise  to  take  effect  immediately  on  his  death,  as  clearly 
excludes  his  widow's  dower  as  if  he  had  done  so  by  an  express 
declaration.  We  may  observe  that  the  report  of  the  case  of 
Hitchens  v.  Hitchens  in  Prec.  Ch.,  and  which  report  is  above 
referred  to  by  Mr.  Jarman,  is  very  inaccurate ;  the  true  state- 
ment is  in  2  Vern.  40S. 

Mr.  Jarman,  from  relying  upon  the  report  in  Vernon,  has 
entirely  misstated  the  case  of  the  Countess  of  Bristol  v.  Hun- 
gerford,  vol.  i.  669.  The  true  account  of  which  case  is  to  be 
found  in  a  note  to  Rogers  v.  Rogers,  3  P.  W;  193. 

The  case  of  Woodstock  v.  Shillito,  6  Sim.  416,  is  cited  as 
an  illustration  of  the  rule,  that  words  in  a  will  may  be  changed, 
if  necessary,  to  effectuate  the  intention  of  the  testator;  and  it 
is  stated  that  in  the  case  just  referred  to  "  several"  was 
changed  into  "  respective."  We  do  not  perceive  in  the  re- 
port that  the  Vice-Chancellor  proceeded  upon  any  such 
ground.  We  apprehend  that  "  several,"  in  one  use  of  it,  has 
the  same  meaning  as  "  respective."  In  writers  of  the  Eliza- 
bethan age  it  is  constantly  used  instead  of  separate. 

Mr.  Jarman,  vol.  2,  p.  37,  writes  "  a  devise  or  bequest  to 
next  of  kin  vests  the  property  in  the  persons  (exclusively  of 
the  widow)  who  would  take  the  personal  estate,  in  case  of  in- 
testacy, under  the  statutes  of  distribution  ;  subject,  however, 
to  this  material  qualification,  that  it  is  confined  to  those  who 
answer  the  description  of  next  of  kin  properly  so  called,  to  the 
exclusion  of  persons  who  claim  by  representation  under  the 
statute  of  Charles." 

This  is  very  far  from  being  correct,  and,  in  fact,  a  case  has 
come  under  our  notice  in  practice,  in  which  a  practitioner,  rely- 

VOL.  XXXI.   NO.  LXIV.  A  A 
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ing  upon  tbi«  very  passage,  undoubtedly  fell  into  errot.    There 
was  a  bequest  to  next  of  kin,  share  and  share  alike,  according 
to  the  statute  of  distribution  of  intestates'  estates,  and  it  Was 
contended,  on  the  authority  of  this  pafesage,  that  the  children 
of  a  deceased  brother  could  not  take  by  Way  of  representation, 
which  was,  we  apprehend,  a  clear  mistake.     We  think,  then, 
that  Mr.  Jarman  should  have  written,  not  simply,  "  to  next  of 
kin,"  but,  "  to-  next  of  kin  simpliciter,*'  for  we  apprehend  that 
a  reference  to  the  statute  of  distribution  of  intestates*  estates 
takes  a  bequest  out  of  the  rule  established  by  the  cases  cited 
by  Mr.  Jarman.     In  the  leading  case  of  Elmsley  v.  Young% 
Mr.  Justice  Bosanquet  throughout  his  judgment  seems  to  tely 
upon  the  fact  that  in  that  case  there  was  not  any  reference  to 
the  statute;  and  in  Smith  v.  Campbell*  Sir  William  Grant 
says,  "  if  the  words  were  next  of  kin,  yet  if  there  was  nothing 
to  shew  that  he  had  reference  to  the  statute  of  distributions, 
the  inclination  of  my  opinion  would  be  that  the  nearest  in 
kindfed  only  are  entitled ;  and  that  brothers  and  sistets  would 
etclude  nephews  and  nieces  from  participating  in  such  a. 
bequest.'*    The  clear  inference  froin  which  is  that  Sir  William 
Grant  thought  that  the  expression  next  of  kin  was  enlarged, 
so  as  to  include  representatives  of  deceased  brothers  and 
sisters,  by  a  reference  to  the  statute.    And  in  the  recent  case 
of  Withy  v.  Mangles*,  Lord  Langdale,  M.  R.,  says  the  term 
next  of  kiti,  according  to  the  statute,  comprehends  brothers 
who  are  of  kindred  in  otte  degree,  and  children  of  brothers 
who  are  of  kindred  in  a  degree  more  remote.     It  was  argued 
in  the  case  just  noticed,  which  occurred  in'practice,  that  the 
reference  to  the  statute  there  was  satisfied  by  confining  it  to 
the  words  "  shate  and  share  alike,*'  but  to  that  we  could  not 
agree,  for  the  statute  does  not  direct  that  the  next  of  kin,  ex- 
cluding representatives,  shall  take  the  otherwise  undisposed-of 
personal  estate  in  equal  shares.    We  may  observe  that  the 
statute  22  &  23  Car.  II.  c.  10,  s.  3,  uses  the  expression  "next 
of  kindred  in  equal    degree   or  legally  representing  their 
stocks,*'  which  seems  to  show  that  according  to  the  statute 
the  term  next  of  kin  dotr prises  not  oilly  those  in  equal  degree, 
but  also  representatives.     And  this  statute  directs  distributioh 

'  2  Myl.  &  Kee.  780.  «  19  Ves.  403. 
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to  be  made  amongst  such  next  bf  kin  in  equal  shares ;  and 
the  sixth  Section  is  to  the  same  effect  \  distribution  is  to  be 
m^de  "  to  every  of  the  next  of.  kindrfed  of  the  intestate^  who 
ate  in  equal  degree,  and  those  who  legally  represent  them," 
the  antecedent  of  "  them"  being  those  in  equal  degree*  Bee 
also  1  Jac«  II.  c«  17^  s»  6. 

As  a  proof  that  the  term  next  of  kin^  as  used  in  the  statute, 
has  been  understood  by  able  and  thinking  men  to  comprehend 
representatives,  we  will  extract  the  form  of  limitation  generally 
used,  we  have  reason  to  believe,  by  the  kte  Mr.  Sanders  and 
some  of  his  most  distinguished  pupils  in  a  settlement  of 
monies  in  default  of  children,  and  in  case  the  intended  wife 
should  die  in  the  lifetime  of  the  husband,  "in  trust  for  sucfc 
person  or  persons  as  at  the  decease  of  her  the  said  intended 
wife  would  under  the  statute  for  the  distribution  of  intestatel^' 
effects  have  been  entitled  to  her  personal  estate  ds  her  next  of 
kin,  in  case  she  had  died  intestate  and  unmarried,  and  to  go  in 
the  same  manner  as  the  same  would  go  tinder  the  said  statute." 
There  catl  be  no  doubt  that  conveyancers,  who  use  this  clause, 
intend  the  children  of  deceased  brothers  and  sisters  to  take  by 
way  of  representation  together  with  their  uncles  and  aunts,  and 
yet,  if  the  term  "  next  of  kin,"  as  used  in  the  statute,  does  not 
comprehend  such  children,  their  form  is  by  no  means  correct. 

But  Mn  Jarman  is  altogether  wrong  in  writing  that  the 
statutes  of  distribution  are  any  guide  at  all  in  cotistruing  a 
limitation  to  next  of  kin ;  for  it  has  been  dedded  by  an 
authority  which  is  beyond  controversy,  that  those,  and  only 
those,  take  who  are  next  of  kin  according  to  the  computation 
of  the  civil  law.  Thus  there  was  in  a  marriage  settlement  a 
limitation  on  the  happening  of  a  certain  event  to  the  next  of 
kin  of  the  intended  wife^  and  the  event  happened,  and  she 
died  leaving  one  child,  and  her  father  and  mother  her  sur- 
viving, and  it  was  held  in  the  House  of  Lords  that  those  three 
persons  were  entitled  to  the  settled  monies  a^i  joint  tenants^ 

The  recent  case  of  Warrington  v.  Warrington,'  before 
Wigram,  V.  C,  impugns  the  accuracy  of  Mr.  Jarman's  state- 
ment, that  where  a  gift  is  made  to  husband  and  wife  concur- 
rently with  other  persons,  they  are  considered  as  and  take  the 
share  of  one  only ;  for  in  that  case  it  was  decided,  that  under 
>  Withy  V.  M«Dgle»,  8  Jur.  69.  *  2  Hare,  64. 
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a  devise  of  the  residue  of  real  and  personal  estate  to  testator's 
brother  T.  W.,  his  sister  A.  C.  widow,  and  his  nephew  W'.  W.  and 
Ettmia  his  wife,  that  the  hUsband  and  wife  each  took  a  fourth. 

The  position,  that  where  lands  were^  before  the  recetrt  act, 
devised  to  trustees  in  fee,  in  trust  for  a  person  without  any 
words  of  limitation,  the  cestui  que  trust  took  a  fee,  which 
{Position  Mr.  Jarman  states,  with  some  hesitation,^  was  affirmed 
by  the  Court  of  Common  Pleas  in  Knight  v.  Selby.*  '  ' 
Mr.  Jarman's  animadversion  on  the  case  of  Browri  v.  Bam- 
ford^  is  fully  justified  by  the  decision  of  Knight  Bi*uce,V:Ci^ 
in  Moore  v.  Moore,*  Where  that  learned  judge,  upon  apparently 
neatly  the  same  words,  came  to  a  different  concluision.  Hid 
Honor,  however,  thought  the  cases  might  h€  distinguished 'j 
but  we  cotifeiis  we  think  Lbrd  Eld6n*s  remark  in  a  case^fhidh 
came  within  an  established  rule  of  law,  but  which  rule  had' 
been  covertly  attacked,  might  have  been  usefully  remem- 
bered: "I  had  rather  consent  pointedly  and  avowedly  to' 
contradict  that  rule  in  terms,  than  to  acknowledge  it  in  wOfdfe 
and  deny  it  in  effect,  by  raising  distinctions  which  in  fact; 
mdke  it  impossible  for  any  man  to  decide  in  any  particdlai* 
case  whiat  is  the  legal  construction  of  a  will  as  to  this  poitit/^ 

'  Our  author  observes  in  a  note^^  thatLdrd  E!don^  in  Jervoise 
vV  Duke  of  Northumberla'nd,  intimated  his  assent  to  the  con- 
clusions of  Mr.  Fearne  oh  the  subject  of  executory  tfustfe^ 
'''which,*'  to  copy  Mr.  Jarman's  words,  '*is  one  of  the  many' 
tribtrtes  of  respect  paid  to  the  labours  of  ttiit  vtjry  emihetit 
writer  by  those  whose  profound  knowledge  of  the  laws  of  ffeal" 
property  enabled  thtlin  to  appreciate  tliosfe  laho'urs:"    We 
catinot  concur  in  this  ehconiium  on  Fearne,  and  we  think  iliat 
so  much  injury  is  done  to  the  highest  interests  6f  the  law  ty 
such  blinding  panegyrics,  that  we  will  transcribe  sohae  bbSef- 
vatioils  on  this  passage  which  have  been  sent  to  ii's  b^  a; 
friend:-^"  lam  quite  ready  to  admiit  that  Fearne  was  a  man 
of  considerable  talent.    Hfe  possessed  to  a  daiigetou^  Ae^vti'^ 
the  power  of  stating,  enforcing,  and  illtistrating  his  priicipTe^,  ' 
in  a  style  which  carries,  or  rathier,  I  should  say,  imjooiei,  c'oii-" 
victibn ;  but  his  prindples  <vete  bften  erronedh^,  neither  soiiiid' 

»  VoUii.  177.      ,  ,   ^  3  Man.  &  Qr.^*,      .;,,.   .,., 

»yd.ii.72K  ,       ..  f  8  Jur.  139.  . .      .     ..,:,<  4  = 

'»'  'See  Thompson  v.  Lawley,  2  Bos.'  &  P.  bl2.    ^'  Vol.  ii.  266. 
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ip  th^ms^lves,  nor  warranted  by  the  authorities,  ^nd  a^.viery 
large.  portioi;\.of  hU  wprk  is  only  calculated  to  unisl^ad  .tb€[ 
pi^ctitioner  who  too  implicitly  relies  upon  its  high  reputation. 

"Yoii  naay  easily  satisfy  yourself  by  reference  tp  the.  moat, 
aiitbentic  report  of  Perrin  v.  Blake^^  in  Hargrave's  poll.  Jur., 
that  Fte^rne,,  lived  and  died  in  ignorance  of  tbecooistrviction: 
which  Lord  Mansfield  and  his  compeers  really  intended  to; 
put  i^poQ  tb?  will*  They  meant  to  hpld  that  the  limit^tiow  to 
the^h^irs  of  the; body  ^operated  by  way  of  strict  settlement;; 
upit,  as  Feame  supposes,  to  giv^  a  contingent  remainder/ tq, 
thq  |A«r,'  Is  it  wt  a  necessary  conclusion,  that  Feame^  wb^en, 
het^  expatiated 'through  some  hundreds  of  pagea^  with  a  most: 
^trii|piphant  air^  in  refutation  of  the.  doctrine  of  the  King's 
Bispcbi  fiid  »p^  kftow  *  what  he  was  about  ?' 

*f4gaiii;  Fearpe  has  confused  himself  and  all  succeeding; 
writers,  and  judges^  down  to  this  hovir,  by  attempting  a^; 
aiiialgama^ion  under  the  rule  in  Shelley's  case  of  the  two  limi^ 
tatipns  in. spite  of  any  meane  remainder.     He  must,  I  tfaipk,, 
hftve  borrowjed   his  notion  from  the  political  imion  of  two, 
nations  geographically  severed;  conceiving,  that  though  they, 
were  two  in  point  of  jfec^;,  they  were  one  in  point  of  law. 
Tbisi.  ri^dic-al  error  runs  through  the  whole  disxiuisition ;;  it 
infect^i  every  proposition.      Nor  is  it  merely  b,'  theoretical 
blunder;   it  may  occasion,  and  has  to  your  knowledge,  I 
bpliev€^  occasioned  serious  miscarriages  in  practice;   I  .b^ve 
be^n  oblige;d  to  animadvert  upon  it  in  an  opinion  just  given,,, 
thi*^:  *  As  Mary  was.  pot  seised  of  an  estate  t^il  in  possessipn^^ 
(a.ff^ehpld.  limitation  tp  trustees  tp, preserve  being  interposedj  ^ 
sp  ,tb,at  she  had,  first,, a  legal  estate  for  life;  secondly,  the 
trqst  of  the  interposed  estate;  and  thirdly,  a  legal  remainder 
iq  t^il),  it  should  seem  that  her  surviving  husband  is  not  enti- 
led to  be  tenant  by  the  curtesy  of  her  share,  unless  the  prior  ; 
mortgage  was  in  fee,  which,  of  course,  would  render  all  the 
limitations  equitable.'     The  notion  inculcated  by  some  writers 
of  the  two  limitations  uniting  or  coalescing,  by  force  of  the 
rple,  so  as  to  form  sub  modo^  an  ('  as  it  were'  sort  of)  imme-  , 
diate  estate  tail,  is  obviously  the  result  of  a  confused  idea  of 
the  rule,  which,  in  every  case,  operates  simply  to  turn  the 
limitation  to  the  heirs  of  A.  into  a  limitation  to  A.  and  his 
heirs,  without  accelerating  that  limitation,  or  in  any  way  dis- 
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turbing  the  prior  particular  estate  of  A,  If  this  had  always 
been  kept  in  view^  the  many  embarrassing  discussions  which 
have  arisen  would  have  been  avoided.' 

^*  Now  k  does  appear  to  me  that  the  prevalence  of  two  such 
considerable  errora  through  the  whole  discussion  upon  the 
rule  in  Shelley's  casq  very  materiaUy  deducts  from  the  value 
of  the  '  labours  of  that  very  eminent  writer/  and  does  suggest 
soi^e  caution,  at  least,  in  placing  them  in  the  hands  of  a  stu- 
xlent  not '  enabled  to  appreciate'  his  'profound  knowledge  of 
the  laws  of  real  property.' 

*^  My  impression  is,  that  Fearne's  ^  labours'  have  tended  to 
throw  round  this  subject,  at  leasts  a  certain  kind  of  mysterious 
super-legal  abstruseness,  which  scares  the  student  and  cows 
the  judge.  He  has  contrived  to  elaborate  a  very  simple  mat- 
ter into  a  species  of  buffbear,  to  which  neither  boys  nor  men 
like  to  apply  that  critical  inspection  which  is  sure  to  dissipate 
such  illusions, 

'^  I  remember  opce  having  read  over  his  peroration,  (ch.  i., 
end  of  s.  5),  which  really  seems  to  be  a  flight  of  grandiloquent 
nonsense,  comparable  to  nothing  but  that  celebrated  passage 
of  Rasselas,  where  every  thing  is  explained  by  '  the  eternal 
fitness  of  things,'  with  a  then  eminent  counsel,  who  pro- 
nounced it  '  pedantic  stuff.'  '  I  wish  you  would  reperuse  the 
passage,  and  tell  me  what  it  means,*  A  law  book  finely 
written,  but  not  sound  in  doctrine,  is  but  a  finger-post  which 
in  elegant  set  phrase  sends  to  York  the  pilgrim  who  wishes  to 
be  at  Canterbury;  and  a  legal  disquisition  in  the  style  of  the 
concluding  paragraph  of  s.  5  of  ch.  i.  is  a  finger-post  illegible, 
which  leaves  the  wanderer  where  Macbeth  left  the  witches — 
most  sublimely  bewildered  on  the  trackless  heath. 

*'  I  say  nothing  of  the  definition  and  classification  of  con- 
tingent remainders;  the  alternative  contingent  fee  doctrine, 
which  ha  adopts  without  comment ;  the  distinction  he  creates 
(I  suspect)  as  to  heir  in  the  singular  without  superadded 
words;- the  omission  to  notice  executory  uses,  as  being  near 
akin  to  executory  devises;  and  other  points  obnoxious  to 
criticism. 

'<  All  however  that  I  mean  to  insist  upon  is  this,  that  as 
a  considerable  portion  of  the  book  ought  never  to  have  been 
propounded  as  law,  and  is  not  law  at  this  day,  the  strain  of 
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UDqualified  eulogy  in  which  judge  after  judge  and  writer  after 
writer  sings  of  Fearne  and  his  Remainders,  (which  not  one- 
third  of  the  learned  choristers  ever  read),  is  calculated  to  per- 
petuate error,  while  it  excuses  the  student  from  the  discharge 
of  that  duty  which  the  interests  of  science  most  enjoin  and 
human  indolence  most  declines  —  the  duty  of  inquiring, 
thinking  and  determining  for  himself;  and  thus  it  is,  that 
in  every  department  of  knowledge,  but  especially  law,  the 
race  of  the  'take  for  granted'  increases  and  multiplies^  genus 
immortale  manet." 

Mr.  Jarman's  observations  on  the  cases  involving  the  ques- 
tion who  are  entitled  under  a  reversionary  limitation  to  a  tes- 
tator's next  of  kin,  relations,  &c.  are  not  very  satisfactory  ;^ 
and  he  certainly  assigns  the  decision  of  Leach,  M.  R.,  in  But- 
ler V.  Bushnell,  3  Myl.  &  K.  232,  to  a  wrong  ground ;  for  he 
says  that  the  circumstance  that  the  prior  legatee,  upon  whose 
death  a  limitation  is  made  to  the  next  of  kin,  is  himself  one 
of  such  next  kin,  was  deemed  by  that  learned  judge  a  suffi- 
cient ground  for  construing  the  words  to  import  next  of  kin  at 
the  happening  of  the  contingency.  If  that  had  been  so,  it 
would  have  been  contrary  to  the  case  of  Pearce  v.  Vincent, 
1  Crom.  &  Mee.  698,  and  2  Bing.  N.  C.  328 ;  but  the  fact  is, 
the  Master  of  the  Rolls  places  his  decision  upon  a  very  dif- 
ferent foundation.  He  expressly  relied  upon  the  language  of 
the  ulterior  limitation  being  prospective.  He  says,  "  in  look- 
ing to  the  cases,  it  appears  to  me  that  the  Court  always  con- 
siders whether  the  words  of  limitation  are  words  of  present 
intention,  so  that  they  are  intended  to  take  effect  as  soon  as 
the  testator's  next  of  kin  living  at  his  death  are  ascertained ; 
or  whether  they  import  a  future  period,  and  ai*e  referable  to 
the  event  upon  which  the  gift  over  is  to  take  effect.  The 
words  '  such  persons  as  shall  happen  to  be  my  next  of  kin,' 
or  *  such  person  as  shall,  or  should  be  my  next  of  kin,'  indi- 
cate an  intention  to  confine  the  gift  to  such  persons  as  shall 
answer  the  description  of  the  testator's  next  of  kin  at  the 
death  of  the  tenant  for  life." 

Nor  do  we  approve  of  the  observations  with  which  our 
author  ushers  in  the  celebrated  case  of  Pearce  v.  Vincent.* 

*  Vol.  ii.  p.  51  et  seq. 

3 1  Crom.  &  Mee.  598 ;  2  Myl.  &  K.  800 ;  2  Biog.  N.  C.  328 ;  2  Keen,  230^ 
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Hp  saya,  '*il  is  observabte  that  in  ev^ry  instance  in  which 
this  codrntrdetioa  has  prevailed ,  the  person  on  whose -deceai^ 
the  gift  ov^  to  next  of  kin,  was  fDa<)e  tO'  take  effect  was  the 
expectant  next  oB  kin  at'tlie  d^e  of  the  will ;  and  therefore 
the  eases  do  not' cecesBarily  decide  what  would  be  the  effect 
where  isueh  peiBOnbbcanie  nextof  kin  through  stibseqnent 
eveatft  occurriDg  in  the  testator V  lifetime/'^    This  may  be 
imm,  but  it  is  iii^ossible  to  read  the  judgmenits  of  Sir  WiUiam 
Crrant  and  Sir  John  Leadi  on  the  subject  before  us,  and 
ifiot  tot  arrivie  ata  most  certain  conclusiony  that  they  would 
.001  hav6  alloived  such   a   distinicticwi;      It   is    plain    they 
thought,  the  question' in :  every  Case  was  simply  this^  did  the 
to&tatbr  intend  next  of  khi^  or  re^tions,  at  the  time  of  his  own 
desithi  or  at  the  death  i  of  the  tenant  for  life  ?     And  though  he 
might  intend  next  of  kin  at  his  own  death,  yet  if  he  directed 
the  property  tot  to  be  transferudd  to  them  until  the  death  of 
thei  tenant  for  iifey  lie  thereby  clearly  shewed  that  he  used  the 
isxpFessionnext:  of^kin  in  sodi  a  sense  as  to  exclude  the 
•  tetaaiit  for  life,  ari  in  Bind  v.  Wood.^    Of  course  such  ques- 
,lliona  as  these! can. obly  be  determined  by  looking  through 
the  whole. will/  dnd  idifferfent  judges  may  come,  to  dififerent 
eonelufflons  on  the  same  wiU  as  to  what  intention  the  words 
-indicate-n  As*  tolPearee  v.  Vincent,  the  limitation  over  was 
expffessed  in/wocds.of  pt-esent  devisew    And  Lord  Langdale, 
»M:.  R»^  in  his  judgment,  said,  *'it  is  tolerably  dear  that  a 
vested  interest  was  given  to  the  person  who  should,  at  the 
tiioe  of  the  testator's  death,  answer  the  description  in  the  ulti- 
n)ate  limit^tioiv.-'    If  so^  the  only  question  could  be,  was  such 
.vested  interiest  diviested.?'  and  it  was  decided  that  it  was  not. 
>    We  cannot  think  that  Mr.  Jarmati  has  hit  upon,  the  right 
praociple  to  expJaii^  the  cases  contained  in  his  50th  chapter. 
We  would  explain  them  thus i-^If  the  condition  of  a  devise  or 
.bequeist  be  the  happening  of  a  certain  eventy  and  the  event 
.doea  iu,Bubstanoe  happen,  but  not  p'recisely  iathe  way  con- 
.  templated  by  the  testator^  the  devise  or  bequest  takes^  effect ; 
or,  ia.othea*  wordsi,  if  the  condition  of  a  devise  or  bequest  be 
the  determination  of  a  prior  limitation,  and  such  limitation  in-  . 
'  stead  of  arising  and  determining  never  arises,  the  devise  or  be- 
quest takes  effect;  such  is  the  result  of  the  cases  enumerated 
^Vo).iLp.69.  3  2Siin.&St.40a«    . 
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belpw.^  As.  to  Mackinuon  v.  Sewell,.  5  Sim.  78,  we  agrfee 
wMh  Mr»  Jarinan  in  thipking  it  in  aGcoitknce  with  the  casee 
ja8t  cited.  There  a  testatrix  beq>iaeathed  her  residQe  to  fa^r 
daughter  Caroline  for  her  life^  with;  remainder  to  Catoliqe'B 
daughter  if  she. should  survive  her  mother  and  attain  twenty- 
one  yeaxs»  and  if  noti  then  to  suob.oth^rohild. or. children  of 
Capoliae  as.  should  be  diving  at  her  death;  and  if  all  such 
otber  child  or  children  of  Caiialine  (i.e.  her  child  or  children 
hiring  at  her  death)  should  die  before  attaining  twenty^>ne 
years,  then  m  trust  for  M.  Now. the  condition  of  the  bequest 
.to  M.  was  in  substance,  there  not  being  a  child  of  Caroline 
who  should  survive  her  and  attain  tv\'>eiity-ope  years;  both 
those  qualifications  were  required  before  a  child  cauld<  take^ 
.  cind  there  was  not  any  child  who  fulfilled,  them,  o<iuisequently 
M.  became  entitled* 

Now  if  the  cases  of  Calthorpe  v.  Gough,  Doe  v..  Brabsnt, 
asd  Tarbuck  y.  Tarbuck|  cited  hy  Mr.  Jarman,  be  carefully 
exafl^ed,  it  will  be  found  that  the  event  reqmred  by  the  iwill 
did  not  happen  or  arise  at  all ;  so  that  to  have  given  efibot  to 
the  bequest  over  would  have  been  to  have  made  a  new  win. 
The  same  point  was  decided  in  Dioken  v.  Clarke,^  which  ap- 
pears to  have  been  overlooked*  by  our  author.  There  a  testator 
made  a  devise  over,  '^  ia  case  the  son.  should  die  in  the  widow- 
hood of  his  mother '\vithout  issue;*  •  the  son  survived  the  morther 
and  then  died  without  issue,  but  it  was  rightly  decided  t]lat 
the  devise  over  could  not  take  effects 

We  think  our  author^s  alaim  at  the  decision  in '  Gooke  v. 
Crawford^  is  in  a  giieat  measure  unnecessary^  In  that  case 
there  was  a  devise  of  neal  and  personal  estate  to  A>  B«,  and  C, 
upon  trust,  that  tliey.  or  the  survivors  or  survivor  of  them,  or 
the  h^rs  of  soch  survivor,  should  sell  the  real  estate ;  the  sur- 
vivor of  the  trustees  died  without  having  exercised  the  power, 
and  devised  the  trust  estate;  and  Sbadweli,  V.C,  held  that  the 
devisee  could  not  sell,  and  execute  the  trust  Mr.  Jarman 
observes  tfiat  the  power  was  not  given  to  the  heirs  and 
asBigm^  of  the  surviving  trustee,  aiid  says,   '^  whether  the 

'  Jomes  y.  We&tcomb.  Prec.,  Qbafu  316 ;  Sutb^m  v.  Bell,  Covj».  40  y  M«Mows 
V.  Parry.  1  Ves.  &  B.  124;  Murray  v.  Jones,  3  Ves.  &  B.  313;  Avelyn  v.  Ward, 
1  Ves.  sen.  420. 

»  2  You.  &  Om.  672.  »  6  Jurist,  728» 
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V.  C.  would  have  considered  that  this  made  any  difference 
does  not  appear."  Now  it  is  clear  that  the  omission  of  the 
word  *'  assigns/'  which  is  usually  inserted^  created  the  diffi* 
oulty,  and  it  was  on  this  very  ground  that  the  V.  G.  decided 
the  case;  for  he  says,  ''  the  sole  question  is  whether  the  exe- 
cution of  a  trust  by  persons  to  whom  the  testator  has  given 
no  power  is  good  /'  that  could  not  have  been  said  if  the  word 
'^  assigns''  had  been  contained  in  the  power. 

Mr«  Jarman  has  favoured  us  with  some  strictures  on  the 
judgment  of  Lord  Chancellor  Sugden  in  the  recent  case  of 
Cole  V.  Sewell/  strictures  which  we  confess  we  have  read 
with  great  surprise.  The  case  before  Sir  Edward  Sugden  was 
in  effect  as  follows  : — A  limitation  by  deed  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons  respectively  in  tail  male, 
with  remainder  to  his  daughters  as  tenants  in  common  in  tail 
general;  remainder,  in  case  A.  should  happen  to  die  without 
issue,^  to  the  daughters  of  B.  and  C,  or  of  either  of  them  who 
should  be  then  living,  and  the  heirs  of  their  bodies.  Now  the 
Lord  Chancellor  said  that  the  remainder  to  the  daughters  of 
B.  and  C.  could  not  be  impeached  on  the  ground  of  remote- 
ness, and  we  cannot  see  how  a  contrary  opinion  can  be  enter- 
tained. It  may  be  that  some  of  the  observations  of  Sir  Bdw. 
Sugden,  as  given  in  the  report  from  which  we  quote,  were 
somewhat  too  general  and  comprehensive ;  but  it  is  an  ordi- 
nary observation,  that  in  construing  the  expressions  of  a  judge 
regard  must  be  had  to  the  particular  case  before  him.  We 
think  that  the  present  rule  against  perpetuities  is  merely  a 
better  and  more  definite  expression  of  the  vague  language  of  our 
ancient  sages,  who  denounced  a  possibility  upon  a  possibility^ 
and  other  such  enormities.  But  what  was  the  object  of  our 
judges  in  former  times,  and  what  is  the  meaning  of  the  present 
rule  ?  Is  it  not  that  no  limitation  whatever  shall  be  (Jeemed  valid 
which  may  proprio  vigore  possibly  protract  the  absolute  and 
indefeasible  vesting  of  the  fee  simple  or  in  tail,  or  absolute 
interest  beyond  the  period  of  a  life  or  lives  in  being  and 
twenty-one  years  afterwards  ?  Is  there  any  authority  or  dic- 
tum rightly  considered  which  avoids  a  limitation  as  contrary  to 

>  2  Conn.  &  Laws.  344. 

3  Qa.  Such  issue  by  construction  ?    See  2  Jarm.  on  Wills,  cb,  iO. 
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the  rule  against  perpetuities  which  does  not  protract  the  vest- 
ing of  the  estate^  whether  it  be  real  or  personal,  as  above 
mentioned  ?  If  this  be  so,  how  can  it  be  said  that  the  rule, 
whether  ancient  or  modern^  has  any  power  over  the  contin- 
gent remainder  before  Sir  Edward  Sugden?  Mr.  Jarman 
objects  the  case  of  Seward  v.  Willock/  and  the  doctrine  of 
cy  prisy  as  inconsistent  with  the  opinion  of  the  Chancellor ; 
but  the  short  and  conclusive  answer  to  such  observations  is, 
that  the  limitations  iti  such  cases  might  protract  the  vesting 
of  the  absolute  ownership  beyond  the  allowed  period,  whereas 
the  limitation  in  Cole  v.  Sewell  could  not  possibly  have  that 
.eflfect.  Nor  would  the  case  have  been  different,  had  the  limi- 
tation been  as  follows :  to  A.  for  life,  with  remainder  to  trus- 
tees during  the  life  of  A.  to  preserve  contingent  remainders, 
and  after  the  decease  of  A.,  and  in  case  of  fieiilure  of  his  issue,  to 
B.  in  fee;  for,  on  the  decease  of  A.,  the  fee  simple  would 
either  vest  absolutely  and  indefeasibly  in  B.,  or  in  the  heir  of 
the  settlor. 

Mr.  Jarman  has  favored  us  with  some  general  rules  of  con- 
struction, and  for  the  most  part  with  good  success ;  but  in 
one  of  them  there  is  a  little  of  the  see-saw.  In  the  19th  rule 
we  read,  "  that  words  and  limitations  may  be  supplied  where 
warranted  by  the  general  scheme  of  the  will,"  which  leaves 
us  in  nubibtts  ;  we  are  however  soon  brought  down,  "  but  not 
uierely  on  a  conjectural  hypothesis  of  the  testator's  iotention, 
however  reasonable,  in  opposition  to  the  plain  and  obvious 
sense  of  the  language  of  the  instrument/'  We  really  are  un- 
able to  derive  much  benefit  from  this  rule,  and  perhaps  if  the 
expression  ^'  required  "  were  substituted  for  ^^  warranted  "  the 
rule  would  be  more  consistent  with  the  cases  and  with  itself. 

But  we  must  now  conclude.  The  observations  we  have 
made  are  not  made  in  a  captious  spirit,  for  we  are  feelingly 
alive  to  a  sense  of  the  difBcuIties  with  which  Mr.  Jarman  has 
had  to  contend ;  and  we  can  honestly  assure  our  readers  he 
has  produced  a  work  of  great  importance  and  use  to  his 
fellow-labourers  in  the  profession.  Had  Mr.  Jarman  con- 
tented himself  with  merely  citing  the  cases,  as  too  many  legal 
writers  do,  he  would  have  escaped  much  of  our  criticism,  but 
he  would  not  have  rendered  the  eminent  service  he  has  done, 

>  5  East,  198. 
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by  giving  us  the  fruit  of  his  carejful  and  ai^qte  .pbservatippj 
In  a  word,  Mr.  Jarman  has  afforded  very  valuable  ^ssi^tanc^. 
for  the  investigation  of  any  ^juestion  aiising,out  pf.a  wjll,  t|ut 
he  ba^  not  superseded , that  indui^.try^nd,. vigilance.  ^hic^.:i9., 
justly  required  on  the  part.of  t^e  pra,etit.ioner  hinasejf.  .^ .  ■ 

w.  aw.         '/'.;..'   '.  \  . ."  '.  ..  ..'.'./'*.. 


>    ...  -H-'- 


'-    ...1/ 


We  have  always  beep  qf  opinion  .that  the  yvant  of  Ipc^l  ^qqrit^. 
is  little  felt  by  the  mass  of  the  people^  and  that,  the  oi^casjopa.!^ 
revival  of  tlie  topic  is  prinqipayy  owing  to  the  not  always  jijis- 
interested  exertions  of  grievanc^^mongers,  The  government,^ 
however,  stood  pledgee^  to  brin^  in  ^  Bill,  s^nd  the  Bill  Ipeipre) 
us  has  been  brought  in  under  the  high  auspices  pf  the  tiopiie^ 
Office.    The  recital  is  plausible  epough :  ;  t  ^  •     « t 

"  Whereas  sundry  acts  of  parliament  have  been  passed  fr<^.t\f^, 
tp  tin^  for  the  n^pre  easy  and  speedy  r^^ovjery  of  small  delits  .\^i<^in 
certain  towns^  parishes, an ji  places,  ^nd  it^is  exp^^i^'^M^^'i^.^;,?.^!?'') 
visions  of  such. acts  sbpuld  be  amei^ded,  and, that  pqe  r,ule  anfi 
manner  of  proceeding  for  the  recovery  of  small  debts  and  .demands 
should  prevail  throughout  England :  And  Whereas  the  County  Court ' 
is  a  court  of  ancient  jtirisdietion,  having  cognizance  of  all  y^leiisbr 
petsonal  actions  where  the  diebt  or  damage  i^' tmd^r  th6  sunt  of ' 
forty  shillings^  and  of  personal  actbris  t«  anydmouttt  by  Viiila^  6fW' 
writ  of  juaticies  issued  in  that  behalf:  And  whereas  the >pro(?eedii^  = 
in, the  couaty  court  are  dilatory,  and  expensive^  and  itici  expeAiatl^ 
to  alter  and  regulaJje  theji^aaoprQf.pr^pceedirtg'in.  the  said.r«oi^ 
for  the,  Tecoivery  o(f  small,  ^ebts  ^nd-  deniandfii,.  anf  th^<^.  tt^-  oq^jits 
e^tabliahed  under,  the  recite4  ^cts  of  parliayner^,  pr  s^vichipf  tben^.^^i 
ought  to  be  continued,  should  be. holden,  aftqr  the , passing  of  jtjb^^jj 
act,  as  branches  of  the  Cpunty  Court,  under  th^  provisions  of  tliii^.i 
act,  and  that  power  should  be  given  to  her  Majesty  to  effect  these 
changes,  at  such  times  and  in  such  manner  as  may  be  deeix^d  ex- 
pedient by  her  Majiesty,  with  the  advice  of  her  privy  counciL*' 

There  is  no  doubt  that  the  varying  jurisdiction  of  the  exist- 
ing local  courts,  with  the  faulty  construction  of  many  of 
them,  occasions  a  great  deal  of  embarrassment,  and  that  it  is" 
highly  advisable  to  remodel  them.     It  would  be  difficult  jt'q^' 
conceive  a  worse  tribunal  than  a  varying  body  of  tradesmen, 
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attending  or  not  as  suits  their  convenience  or  cSprice;  yet  in 
si^veral  courts  of  requests  these  are  the  sole  judges,  and  with- 
out ]ippeal.       '  '        ''      '  ' 

'The  fraibers  bf  this  Bill  are  evidently  doubtful  whether  the 
call  f6r  i£  is  ^tifficiently  strong  to  justify  it,  and' they  therefore 
carefully  dVold'the  hece'^si'ty  of 'f6i^cing  the  nevir  system  on  dis- 
tricts satisfied  with  the  present  administration  of  the  law.  Her 
Majesty  is  simply  empowered  to  form  districts,  and  to  establish 
a  county  court  in  such  of  them  as  she  may  deem  fit.  She 
may  also  order  that  a  county  qaurt,  aball  be  bplden  in  any  of 
the  towns  and  places  in  which  a  court  for  the.recovery  of  smal|. 
debts  is  liollden,  and  assign  it  a  district  of  such  dimensions  as 
ih'ay  b6  thought  advisable,         . 

1  he  disadvantage  of  this  mode  of  proceeding  is,  that  (as  in 
the  case  of  the  rural  police)  it  is  sure  to  give  rise  to  a  good 
deal' of  local  agitation  and  jobbing.  'Many  a  county  will  be 
keipt  in  constant  cominotion  beqause  some  influential  person 
thinks  that  a  judgeship  would  be  no  bad  birth  for  a  nephew 

'"TK6  appoihtmeiit  of  the  judged  is  Vested  in  the"  Lord 
Chslticetlor,  except  in  tlie  County  JPalatine  of  Lancaster, 
wftere  tii^  Chancellor  and  Council  of  the  Duchy  are,  to  ap- 
point ^lie  judge  mifst.be  a  barrister  oif  serjeant  of  seven 
ypar^'  fprftctjceA  or  ,^n  attorney,  of  tew^  He  may  not  practise 
i^,  tjje,  sa,pf^e  coqj;ity. .  He  may  appoint  a,  deputy. ,  A  clerk^ 
Yihf^  vff^i,  \^e  actually  admitted  an  attorney,  or  have  serv^ 
fk»Sir^mx^  jLindeF:  artioles^  /is  to  be  appointed^ by  the  jtadge. 
Hi€^idi»tyj(p(artiei!i)ari^d  biy  the  IStb  sectiom)  is  to  issue  sum<- 
mouses,^  register < orders,  keep  ian  accoont  ^f  fees,^  &c.  &:c. 

''T}he»  d«litoAiit'  of  i^atery  (tc  be  paid  out  of  the  consolidated 
fcihd)'isl  Ifeft  ift  blank,  Except  as  regards  ei^isting  judges  of 
Idti^  'ccJurts;  who,  rf  they  continue  to  hold  their  courts  as 
brdiiches'  of'the  Comity  Court,  are  to  retain  tbeir  present' 
saWy^  With  an  allowance  for  extra'labour,  if  any!  The  clauses 
fixing  tlie  jurisdiction ^nd  regulating  the  proceedings,  are  so. 
important  that  we  tliink  it  best  to  copy  them  : 

.43.  J*  l]ha^  ail  pleas  of  personal  actions,,  where  the  plaintiff  claims 
any  debt,  or^  claims  any  damages,  prising  out  of  the  breach  of  any 
express  or  implied^  agreement,  or  claims  to  recover  the  possession 
oi-VaW  of  any  goods  or  chattels,  unlawfully  taken  or  kept  from 
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him,  ftnd  where  the  debt  or  damage,  or  value  of  the  goods  claimed, 
is  not  more  than  fifteen  pounds,  may  be  holden  in  the  County  Court 
without  writ^  wherever  the  cause  of  action  may  have  arisen ;  and 
all  such  actions  brought  in  the  said  court  shall  be  heard  and  deter- 
mined in  a  summary  way,  according  to  the  provisions  of  this  act : 
provided  always^  that  the  court  shall  not  have  cognizance  of  any 
action  in  which  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  fair,  market  or  franchise,  shall  be  in  question, 
or  arising  out  of  or  relating  to  any  will  or  settlement. 

44.  *'  That  the  plaintiff  in  any  suit  to  be  brought  under  this  act  shall 
enter  in  the  ofRce  of  the  clerk  of  the  court  a  plaint  in  writing, 
stating  the  names  and  the  places  of  abode  of  the  parties,  and  the 
substance  of  the  action  intended  to  be  brought,  every  one  of  which 
plaints  shall  be  numbered  in  every  year  according  to  the  order  in 
which  it  shall  be  entered,  and  thereupon  a  summons,  bearing  the 
number  of  the  plaint  on  the  margin  thereof,  shall  be  issued  under  the 
seal  of  the  court,  and  shall  be  served  on  the  defendant  at  least  seven 
days  before  the  day  on  which  the  court  shall  beholden  at  which  the 
cause  is  to  be  tried,  if  the  debt  or  damage  claimed  shall  not  be 
more  than  five  pounds,  or  at  least  ten  days  before  such  day  if  the 
claim  shall  be  for  more  than  five  pounds ;  and  delivery  of  such 
summons  to  the  defendant,  or  delivery  thereof  to  his  wife  or  servant 
or  any  inmate  at  his  usual  place  of  abode,  trading  or  dealing,  shall 
be  deemed  good  service,  and  no  misnomer  or  inaccurate  description 
of  any  person  or  place  in  any  such  plaint  or  summons  shall  vitiate 
the  same,  so  that  the  person  or  place  be  therein  described  ^o  as  to 
be  commonly  known. 

45.  "  That  such  sutnmons  may  issue  in  any  district,  although  the 
cause  of  action  may  not  have  arisen,  or  the  plaintiff  may  not  reside 
within  the  same :  provided  always,  that  no  person  shall  be  summoned 
to  any  court  holden  under  this  act  for  any  district  other  than  that 
in  which  the  cause  of  action  shall  have  arisen,  or  in  which  the  de- 
fendant shall  dwell  or  carry  on  his  business  at  the  time  of  the  action 
brought,  or  shall  have  dwelt  or  carried  on  his  business  at  some  time 
within  six  calendar  months  next  before  the  time  of  the  action 
brought. 

46.  <*  That  any  summons  or  other  process,  which  under  this  act  shall 
be  required  to  be  served  out  of  the  jurisdiction  of  the  court  from 
which  the  same  shall  have  issued,  may  be  served  by  the  bailiff  of 
any  court  holden  under  this  act  in  any  part  of  England,  and  such 
service  shall  be  as  valid  as  if  the  same  had  been  made  by  the  bailiff 
of  the  court  out  of  which  such  summons  or  other  process  shall  have 
issued,  within  the  jurisdiction  of  the  court  for  which  he  acts,  and 
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proof  of  such  service  by  affidavit,  sworn  before  any  county  clerk  or 
before  a  master  extraordinary  in  Chancery,  shall  be  sufficient,  and 
the  fee  of  the  master  for  taking  such  affidavit  shall  not  be  more 
than  one  shilling,  and  shall  be  costs  in  the  cause. 

47.  "  That  it  shall  not  be  lawful  for  any  plaintifl*  to  divide  any 
cause  of  action  into  two  or  more  suits  in  any  of  the  said  courts,  but 
any  plainti£P  having  cause  of  action  for  more  than  fifteen  pounds^ 
for  which  a  plaint  might  be  entered  under  this  act  if  not  for  more 
than  fifleen  pounds,  may  abandon  the  excess ;  and  thereupon  the 
plaintiff  shall,  on  proving  his  case,  recover  to  an  amount  not  exceed- 
ing fifteen  pounds  ;  and  the  judgment  of  the  court  upon  such  plaint 
shall  be  in  full  discharge  of  all  demands  in  respect  of  such  cause  of 
action,  and  entry  of  the  judgment  shall  be  made  accordingly. 

48.  <*  That  it  shall  be  lawful  for  any  person  under  the  age  of 
twenty-one  years  to  prosecute  any  suit  in  any  court  holden  under 
this  act  fdr  any  sum  of  money  not  greater  than  fifteen  pounds  which 
may  be  due  to  him  for  wages  or  piece  work,  or  for  work  as  a  ser- 
vant, in  the  same  manner  as  if  he  were  of  full  age. 

49.  '*  That  any  demand  which  would  otherwise  be  recoverable 
under  this  act,  may  be  sued  for  and  recovered  in  the  County  Court, 
notwithstanding  that  it  may  be  the  unliquidated  balance  of  a  part- 
nership account,  or  the  amount  or  part  of  the  amount  of  a  distribu- 
tive share  under  an  intestacy. 

^0.  **  That  no  privilege  shall  be  allowed  to  any  person  to  exempt 
him  from  the  jurisdiction  of  any  court  holden  under  this  act. 

51.  "  That  where  any  plaintiff  shall  have  any  demand  recover- 
able under  this  act  against  two  or  more  persons  joititly  answerable, 
it  shall  be  sufficient  if  any  of  such  persons  be  served  with  process ; 
and  judgment  may  be  obtained  and .  execution  issued  against  the 
person  or  persons  so  served,  notwithstanding  that  others  jointly 
liable  may  not  have  been  served  or  sued,  or  may  not  be  within  the 
jurisdiction  of  the  court ;  reserving  always  to  every  person  against . 
whom  execution  may  issue  any  right  which  he  may  have  to  demand 
contribution  from  any  other  person  jointly  liable  with  him." 

The  more  enthusiastic  admirers  of  trial  by  jury  will  be  hurt 
to  find  that  the  judge  is  to  decide  alone  in  a  large  class  of 
cases,  and  that,  when  a  jury  is  summoned,  the  mystic  twelve 
are  to  be  reduced  to  five. 

5%.  '<  That  the  judge ;pf  the  County  Court  shall  be  the  sole  judge 
in  all  actions  brought  in  the  said  court,  and  shall  determine  all  ques- 
tions as  well  of  fact  as  of  law,  unless  either  of  the  parties  shall 
require  a  jury  to  be  summoned  as  hereinafter  mentioned. 
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53.  "  That  ift  all  actions  where  the  value  of  the  demand  shall 
exceed  6ve  pounds,  it  shall  be  lawful  for  the  plaintiff  or  defendant 
to  require  a  jury  to  be  summoned  to  try  the  said  action ;  and  in  all 
actions  where  the  value  of  the  demand  shall  not  exceed  five  pounds, 
it  shall  be  lawful  for  the  judge  in  his  discretion,  on  the  application 
of  either  of  the  parties,  to  order  that  such  action  be  tried  by  a  jury ; 
and  in  every  case  such  jury  shall  be  summoned  according  to  the 
provisions  hereinafter  contained  :  Provided  always,  that  the  party 
requiring  a  jury  to  be  summoned  shall  give  to  the  clerk  of  the  court, 
or  leave  at  his  office,  notice  thereof  in  writing  five  days  at  least 
before  the  holding  of  the  court  at  which  the  cause  is  to  be  tried ; 
and  the  said  clerk  shall  cause  notice  of  such  demand  of  a  jury  made 
either  by  the  plaiatiff  or  defendant,  to  be  communicated  to  the  other 
party  to  the  said  action,  either  by  post  or  by  causing  the  same  to  be 
delivered  at  his  usual  place  of  abode  or  business ;  but  it  shall  not 
be  necessary  for  either  party  to  prove  on  the  trial  that  such  notice 
was  communicated  to  the  other  party  by  the  clerk. 

M.  "That  every  party  requiring  any  jury  to  be  summoned  shall, 
at  the  time  of  giving  the  said  notice,  and  before  he  shall  be  entitled 
to  have  such  jury  summoned,  pay  to  the  clerk  of  the  court  such 
sum  of  money  as  is  set  down  in  the  schedule  marked  (D),  annexed 
to  this  act,  towards  the  payment  of  the  expenses  of  the  said  jury, 
and  such  sum  shall  be  considered  as  costs  in  the  cause :  Provided 
always,  that  each  juror  shall  not  receive  less  for  each  day's  attend- 
ance than  five  shillings ;  and  if  the  sums  of  money  paid  by  all  the 
parties  requiring  a  jury^hall  not  be  enough  for  the  purpose,  the 
deficiency  shall  be  made  good  out  of  the  general  fund  of  the  Court." 

The  jurors  are  to  have  the  same  qualification  as  those 
serving  at  the  assizes.  No  formal  pleading  is  to  be  allowed, 
but  notice  is  to  be  given  of  certain  special  defences,  the  list  of 
which  might  be  advantageously  enlarged. 

57*  "  That,  on  the  day  in  that  behalf  named  in  the  summons  the 
plaintiff  shall  appear  in  court  in  person,  or  by  some  person  on  his 
behalf,  and  thereupon  the  defendant  shall  be  required,  by  himself 
or  by  some  person  on  his  behalf,  to  answer  such  plaint ;  and  on 
answer  being  made  in  court,  the  judge  shall  proceed  in  a  summary 
way  to  try  the  cause  and  give  judgment,  without  further  pleading 
or  formal  joinder  of  issue. 

58.  **  That  no  evidence  shall  be  given  by  the  plaintiff  on  the  trial 
of  any  such  cause  as  aforesaid,  of  any  demand  or  cause  of  action, 
except  such  as  shall  be  stated  in  the  summons  hereby  directed  to 
be  issued. 
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59.  "  That  any  defendant  in  any  court  holden  under  this  act 
shall  be  allowed  to  set  off  any  debt  of  demand  claimed  due  to  him 
from  the  plaintiff,  or  to  set  up  by  way  of  defence  and  to  claim  and 
have  the  benefit  of  any  statute  of  limitations^  or  bf  his  discharge 
under  any  statute  relating  to  bankrupts,  or  any  act  for  relief  of 
insolvent  debtors :  Provided  always,  that  no  such  defence  shall  be 
admitted  unless  notice  thereof  in  writing  shall  have  been  given  to 
the  clerk  of  the  court,  or  left  at  his  office,  five  days  at  least  previous 
to  the  hearing  of  the  cause,  and  the  clerk  of  the  court  shall  com- 
municate the  same  to  the  plaintiff  by  the  post,  or  by  causing  the 
same  to  be  delivered  at  his  usual  place  of  abode  or  business  ;  but  it 
shall  not  be  necessary  for  the  defendant  to  ^rove  on  the  trial  that 
such  notice  was  communicated  to  the  pkiritiff  by  the  clerk.*' 

Three  of  the  local  judges  are  empowered  to  draw  up  a  body 
of  rules  and  frame  forms,  subject  to  approval  by  the  chiefs 
of  the  courts  of  common  law  at  Westminster. 

The  sixty-first  and  sixty-second  sections  provide  for  the 
contingency  of  the  plaintiff  or  defendant  not  appearing  : 

61.  **  That  if  uponthe  day  of  the  return  of  any  summons,  or  at  any 
continuation  or  adjournment  of  the  said  court,  or  of  the  cause  f6i 
which  the  said  summons  £hall  have  been  issued,  the  plaintiff  shall 
not  appear,  either  in  person  or  by  some  other  person  on  his  behalf, 
or  appearing  shall  not  make  proof  of  his  demand  to  the  ^atisfactroti 
of  the  court,  it  shall  be  lawful  for  the  judge,  if  he  shall*  think  fit, 
where  the  defendant  personally  or  by  some  one  duly  authotised  on ' 
his  behalf  shall  appear  and  shall  not  admit  the  demand,  to  award  to 
the  defendant,  by  way  of  costs  and  satisfaction  for  his  trouble  ^d 
attendance,  such  sum  as  the  judge  in  his.  discretion  shall  think,  fit,, 
and  such  sum  shall  be  recoverable  from  the  plaintiff  by  such  ways 
and  means  as  any  debt  or  damage  ordered  to  be  paid  by  the  s,ame 
court  can  be  recovered  :  provided  always,  that  if  the  plaintiff  shall 
not  appeal:  when  called  upon,  and  the  defeildant,  or  sonie  6ne  duly 
authorised  on  his  behalf,  shall  appear  and  admit  the  cause  of  action, 
to  the  full  amount  claimed,  the  court,  if  it  shall'  think  fit,  may  pro- 
ceed tO:give  judgment  as  if  the  plaintiff  had  appeared.  ^ 

6^.  "That  if  on  the  day  so  named  in  the  summons,  or  at  any 
continuation  or  adjournment  of  the  court  or  cause  in  which  the  sum- 
mons was  issued,  the  defendalit  shall  not  appear  either  personally^ 
or  by  some  one  in  his  behalf,  or  sufficiently  excuse  his  absence,  or 
shall  neglect  to  answer,  the  judge,  tipon  due  proof  of  service  of  the 
summons,  may  proceed  to  the  hearing  or  trial  of  the  cause  on  the 
part  of  the  plaintiff  only  ;  and  the  judgment  thereupon  shall  be  qs 

VOL,  XXXI.   NO.  LXIV.  B  B 


370  The  Local  Court  Bill. 

valid  as  if  both  parties  had  attended  :  ptovid^d  always,  thkt  the  judge 
may  in  any  such  case  at  the  next  court,  or  othertvise,  at  his  disfcre- 
tion,  set  aside  any  judgment  so  given  in  the  absence  of  the  defendant, 
and  the  execution  thereupon,  upon  such  terms  as  he  may  think  fit, 
on  sufficient  cause  shown  to  him  for  that  purpose,  and  may  grant  a 
new  trial  of  the  cause,  upon  the  defendant  paying  the  costs  of  the 
first  trial,  and  giving  such  security  aS  the  judge  shall  think  fit  to 
require  for  the  costs  of  the  new  trial/' 

It  is  to  be  observed  that  no  provision  is  made  for  undefended 
causes^  so  that  the  jplaintiflf  must  under  all  circumstances  come 
prepared  to  prove  his  case.  This  objection  might  be  obviated 
in  part  by  enabling  the  defendant  to  enter  an  admission  of  the 
claim,  and  give  notice  to  that  effect. 

The  sixty-sixth  is  an  important  section.  It  provides  that 
th^  parties  may  be  examined  upon  oath,  Mr.  h,  Beckett^  the 
author  of  a  very  able  pamphlet  on  the  Law  of  Debtor  and 
Creditor,  suggests  that  the  parties  should  be  put  upon  their 
oaths  in  an  earlier  stage : 

^'  As  a  further  check  to  litigation,  I  propose  to  facilitate 
the  proof  of  debts  under  20Z.,  thereby  lessening  the  chance 
of  successful  resistance  to  a  just  demand,  from  a  deficiency 
of  legal  evidence  to  support  it. 

"  The  strictness  of  the  proof  at  present  required  in  con- 
tested cases  renders  it  frequently  extremely  difficult  to  sup- 
port before  a  jury  demands  of  the  simplest  nature  and  most 
insignificant  amount.  It  by  no  means  unfrequently  occurs 
that  those  denied  by  a  plea,  which  the  defendant  does  not 
appear  in  court  to  support,  fail  altogether  for  want  of  proof ; 
and  some  cases,  where  the  defendant  puts  in  no  plea  what- 
ever, but  leaves  the  plaintiff  to  get  a  verdict  for  such  an 
amount  as  he  can  prove  himself  entitled  to,  terminate  in  ob- 
taining merely  nominal  damages.  Could  a  defendant  before- 
hand know  the  weakness  of  the  plaintiff's  legal  proofs,  hun- 
dreds of  cases  that  are  now  compromised  would  be  left  to  be 
judicially  decided,  and  finish  with  the  loss  of  the  demand. 
In  numerous  instances  there  is  no  legal  evidence  of  the  deli- 
very of  the  goods  or  the  performance  of  the  work  in  respect 
of  which  the  claim  is  made ;  the  smallness  of  the  amount, 
and  the  situation  in  life  of  the  Suitor,  having  caused  the  neces- 
sary precaution  as  to  future  proof  to  be  dispensed  with,  or 
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made'th^  plaintiflp himself  the  only  person  capable  of  speaking 
to  the  facts  of  the  case.  An  illustration  from  my  own  expe- 
rience will  explain  this  more  clearly.  A  jobbing  carpenter 
was  employed  to  do  work,  to  obtain  payment  for  which  he 
was  compelled  to  sue  his  debtor.  He  had  performed  all  the 
labour  with  his  own^hands,  and  the  debtor  had  the  audacity 
to  defy  him,  by  telling  him,  that  as  he  was  no  witness  for 
himself,  he  could  not  substantiate  his  claim.  The  only  course 
open  was  to  subpcena  every  member  of  the  defendant's  fa- 
mily,— a  difEcult  proceeding  in  the  fiifst  place,  and  most 
dangerotis  testimony  to  trust  to  in  the  next.  Some  of  the 
younger  witnesses  were  forbidden  by  the  defendant  to  appear, 
but  the  others  were  obliged  to  admit  sufficient  to  convince  the 
jury  of  the  justness  of  the  claim,  and  a  verdict  was  ultimately 
obtained  for  the  whole  amount,  though  not  without  con^- 
siderable  difficulty,  made  up,  as  it  was,  of  a  number  of 
small  items.  Circumstances,  however,  frequently  occur,  in 
which,  if  the  plaintiflp's  evidence  is  excluded,  none  whatever 
can  be  obtained. 

"  It  may  be  urged  that  all  men  should  use  the  precaution 
to  prepare  themselves  with  proof  of  every  debt  for  which 
credit  is  given ;  but  this  is  a  demand  upon  society  which  it 
cannot  comply  with,  while  the  proof  required  is  of  so  strict  a 
nature  as  that  which  is  now  demanded.  Small  shopkeepers 
and  poor  workmen  cannot  affi)rd  to  act  in  all  cases  by  de- 
puty, and  they  have  neither  sufficient  foresight  nor  intelli- 
gence to  pre-arm  themselves  with  legal  proofs  to  meet  future 
litigation.  Legislation  should  accommodate  itself  to  the 
usages  of  trade,  and  not  encumber  it  with  the  observance  of 
harassing  rules  to  render  its  engagements  capable  of  judicial 
jenforcement. 

"  I  propose,  that  in  all  cases  where  the  debt  is  under  20Z., 
the  plaintiff  may  be  allowed  to  file  an  affidavit  of  its  correct- 
ness, and  of  the  circumstances  under  which  he  seeks  to  recover 
it,  which,  unless  answered  by  a  counter  affidavit,  shall  be 
taken  as  conclusive  evidence  of  the  facts  deposed  to  ;  the  de- 
fendant being  at  liberty  to  cross-examine  the  plaintiff  in  open 
courts  if  reasonable  cause  be  shown  to*  a  judge  before  the 
trial  for  requiring  his  attendance  on  the  trial  for  this  purpose. 
I  believe  that  perjury  would  very  seldom  be  committed];on 
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one  side  or  the  other.  In  the  important  matters  that  cotne' 
under  the  cognizance  of  the  Court  of  Chancery,  the  oaths  of 
the  parties  themselves  frequently  decide  the  suit.  No  edm* 
plaints  are  ever  heard  of  this  mode  of  dealing  with  the  qtfes*' 
tion,  and  it  seems  unreaisonable  to  anticifiate  a  greater  dange^ 
of  perjury  in  allowitig  parties  to  swear^to  facts  where  tbeir^ 
interests  can  only  be  affected  to  the  extent  of  a  few  pkHinds-, 
than  where  hundreds,  and  frequently  thousands,  are  dependent 
for  decision  upon  the  oaths  of  the  litigants, 

"  It  is  advisable  that  an  affidavit  should  be  taken  in  pre- 
ference to  oi-al  evidence,  to  prevent  surprise  upon  either  jifrtty, 
to  impose  greater  caution  upon  deponents,  and,  in  case  of 
perjury,  to  secure  direct  evidence  of  the  crime.'* 

The  judge  has  power  to  nonsuit  and  grant  new  trials,  And 
either  party  may  apply  to  one  of  the  superior  courts,  or  a 
judge  thereof,  for  a  new  trial,  &c.,  precisely  as  in  the  case  of  a 
trial  at  nisi  prius,on  giving  security,with  two  sureties,  to'satisfy 
the  judgrnent  if  confirmed. 

The  seventy-fifth  section  relates  to  professional  assistance 
arid  costs:  •  '        ■     ^ 

75.   "That  no  barrister,  attorney,  or  other  person^  except  by ; 
leave  of  the  judge,  shall  be  entitled  to  be  heard  to  ^rgue  any  ques- ' 
tion  as  counsel  or  advocate  for  any  othier  person  in  any  proceedihg 
in  any  court  holden  under  this  act,  and  no  person,  not  being' an 
attorney  admitted  to  one  of  her  Majesty's  superior  courts  at  West-  • 
minster,  or  to  the  Court  of  Common  Pleas  at  Lancaster^  shall  bfr  • 
entitled  to  have  or  recover  any  sum  of  money  for  Appearing  or^ct-^ 
ing  on  behalf  of  any  other  person  in  the  said  court;  and  no- attorofey 
shall  be  entitled  to  have  or  recover  therefore  any  sum  of ^  raoae]!!»  ' 
unless  the  debt  or  damage  claimed  shall  be  more  than  forty  abiU  , 
lings,  or  to  have  or  recover  more  than  ten  shillings  for  his  fees,  and  , 
costs,  unless  the  debt  or  damage  claimed  shall  be  more  than  fi.v^  . 
pounds,  or  more  than  fifteen  shillings  in  any  case  within  the  sum- 
mary jurisdiction  given  by  this  act,  except  in  actions  tried  by  con- 
sent of  the  parties  which  are  not  otherwise  within  the  summary  ju- 
risdiction given  by  this  act,  and  the  expense  of  employing  an  at- 
torney, either  by  plaintiff  or  defendant,  shall  not  be  considered  as 
costs  in  the  cause,  unless  tlie  judge  shall  otherwise  order.'*  '     '        ' 

Parties  ought  to  be  left  at  full  liberty  to  employ  barristers 
and  attorneys  if  they  choose.     It  is  sufficient  to  provide  tb?tt .. 
the  opposite  party  shall  not  be  liable  for  the  costs,  unless 
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the  judge  shall  otherwise  order.  No  one  dreams  of  enacting 
tiiat  special  retainers* shall  not  be  allowed,  and  yet  there  can 
be  no  dcmbt  that  the  power  of  taking  down  the  first  advocate 
of  the  day  often  gives  a  rich  man  a  decisive  advantage. 
Besides,  many  plaintiffs  and  defendants  are  unable  to  speak 
for  themselves,  and  some  would  rather  give  up  their  claims 
than  appear  in  propria  persona  in  a  court  of  j  ustice, ;  or  be 
ke.pf  kickipg  theiv  heels  before  the  door. 

The  provision  that  no  person  other  than  an  attorney  aball 
be  entitled  to  recover  any  thing  in  the  shape  of  costs,  is  a 
^igWy  proper  one.  The  French  reformers,  towards  the  com- 
qaencement  of  the  Revolution,  ordered  that  no  regular  avoues 
or  avocats  should  be  employed.  The  result  was,  the  speedy 
growth  of  a  body  of  irregular  practitioners,  who  fleeced  the 
unhappy  litigants  without  mercy  or  restraint. 

The  court  may  make  order  for  payment  of  the  demand  by 
iimtaJments.  Payment  and  satisfaction  may  be  enforced. by 
execution  against  the  body  or  goods.  The  intention  seems 
to  be  that  the  body  shall  not  be  taken  unless  the  goods  shall 
prove  insuflScient;  but  the  section  (78)  is  rather  clumsily  ex- 
pressed. Execution  may  be  levied  in  other  districts  besides 
that  ui  which  the  order  may  have  been  made,  and  the  final 
judgment  may  be  made  ajudgment  of  one  of  the  superior  courts 
at  Westminster,  at  the  expense.of  the  party  removing  it.  No 
pei:sQa  is  to  be  kept  in  custody  longer  than  forty  days  when 
the  debt  does  not  exceed  forty  shillings,  nor  longer  than  one 
day  for  each  shilling  when  the  debt  exceeds  forty  shillings. 

Actions  of  replevin  may  be  brought  without  writ  in  the. 
C0Uf»ty  Court,  whenthe  rent  or  damage  shall  not  exceed  16/., 
provided  that  title  is  not  in  question.-  Possession  of  small 
ten^ments^  (see  1  &  ^  Vict.  c.  74)  may  also  be  recovered  in 
thdsie  courts,  wher^  the  value  or  rent  do^s  not  exceed  20?. 
a-year ;  and  a  summary  mode  of  proceeding  is  prescribed.  A  ■ 
concurrent  jurisdiction  is  retained  for  the  superior  courts  in 
certain  cases. 

109,  "  That  all  actioBs  and  proceedings  which  before  the  passing 
of  this  act  might  have  been  brought  in  any  of  her  Majesty's 
Courts  at  Westminster,  or  in  the  Court  of  Common  Pleas  at  Lan- 
caster, where  the  plaintiff  dwells  more  than  twenty  miles  from  the 
defendant,  or  whei-e  the  cause  of  action  did  not  arise  wholly  or  in 
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sppe  material  point  within  the  jurisdiction  of  the  court  within  which 
the  defepdapl;  diyells  pr  carries  on  bis  busiqp^s  ^t  the  tjip^  of  this 
action  brought,  or  ^bere  any  officer  of  the  County  Court  shall  be 
a  party,  may  be  brought  ^nd  determined  in  any  such  cqurt,  at  the 
election  of  the  party  suing  pr  proceeding,  as  if  this  act  had  not  been 


110.  "  That  if  any  action  shall  be  prosecuted  after  the /Com- 
mencement of  this  act  in  any  pf  her  Majesty's  courts  of  record  a^ 
Westminster,  or  in  the  Court  of  Common  Pleas  at  Lancaster,  for 
any  cause  other  than  those  lastly  hereinbefore  specified,  for  which 
a  plaint  might  have  been  entered  in  any  court  holden  under  this 
ace,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 
fifteen  pounds,  the  said  plaintiff  shall  have  judgment  to  recover 
sqcb  sum  only,  and  no  costs,  and  shall  have  execution  only  against 
tb^  gpods  and  chattels  of  the  defendant :  and  if  a  verdict  shall  not 
be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs 
^s  between  attorney  and  client,  unless  in  either  case  the  judge  who 
shall  try  the  cause  shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior  court." 

Such  are  thp  main  features  of  the  measure.  Assuming  any 
measure  of  the  kind  to  be  needed^  it  strikes  us  to  be  about 
the  best  conceived,  and  the  most  unobjections^ble  in  all  re- 
spects, that  it  were  well  possible  to  introduce. 

H. 
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[Comprisiog  2  Queep's  Bench  Reports,  Park  5 ;  3  Qiieen'i  Bench  Reports,  Part  2 ; 
3  Gale  &  Davison,  Part  2 ;  4  ManniDg  &  Granger,  Part  4 ;  6  Scott's  New 
ReporU,  PaiU  2  &  S ;  7  Scott's  New  Reporto,  Part  1 ;  U  Meeson  k  Welsby, 
FarU  4  &  6;  3  Dowlipgs'  Practice  Cases,  New  Series,  Part  2 ;  and  1  Carrington 
&  Kirwan  (in  continuation  of  Carrington  &  Marsbman),  Part  1 ;  all  cases  in- 
cluded ^p  former  digests  being  omitted.] 


ACTJON  ON  THE  CASE. 

( for  fnalieiously  causing  an  extent  to  iuue — Allegation  that  jn-oceedingi  were  de^ 
^frtfiined,)  Case.  The  declaration  stated  that  defendant,  maliciously  intending 
to  injure  plaintiflT,  and  to  cause  his  goods  and  lands  to  be  wrongfully  seized  and 
extended,  falsely  and  maliciolisly  made  an  affidavit  in  the  Court  of  Exchequer 
that  plaintiff  owed  495/.  to  the  queen,  and  that  the  plaintiff  was  in  embarrassed 
drpumstances,  and  that  the  debt  was  in  danger  of  being  lost  j  find  defendant 
maliciously,  and  without  probable  cause  for  issuing  an  extent  to  the  above 
amount,  procured  to  be  issued  out  of  the  Exchequer  a  writ,  directed,  &c.,  by 
virtue  of  which  be  caused  an  inquisition  to  be  taken,  whereby  it  was  found  that 
the  plaintiff  did  owe  the  debt  above  mentioned,  as  by  the  said  writ  and  return 
thereof,  and  the  inquisition  thereto  remaining  in  the  Court  of  Exchequer,  appears. 
And  defendant,  for  the  said  malicious  purposes,  afterwards  maliciously,  and 
without  probable  cause  for  issuing  an  extent  to  the  amount  aforesaid,  procured 
to  be  issued  out  of  the  Exchequer  another  writ,  commanding  the  sheriff  to  extend 
and  seize  the  plaintiff's  lands  and  chattels  until  the  said  debt  should  be  satisfied  ; 
by  virtue  whereof  the  sheriff  seized  the  plaintiff 's  goods  until  the  said  writ  of  extent 
was  superseded ;  and  afterwards  the  said  writ  of  extent  was  superseded  by  virtue 
of  her  majesty's  writ  of  supersedeas,  issued  out  of  her  majesty's  Court  of  Ex- 
chequer ;  and  the  said  writ  of  extent  was  then  and  is  ended ;  whereas  in  truth 
plaintiff  owed  only  a  portion  of  the  said  debt,  viz.  only  70/.,  and  was  not  in  em- 
l^arrassed  circumstances,  and  said  supposed  debt  was  not  in  danger  of  being  lost. 

Plea,  that  although  true  it  is  that  the  execution  of  the  writ  of  extent  was  super- 
seded, it  was  by  the  grace  and  favour  of  the  queen  granted  that  the  execution  of 
the  said  writ  of  extent  should  be  superseded,  upon  the  terms  that  the  plaintiff 
should  pay  the  sheriff's  costs  relating  to  the  execution,  which  terms  being  com- 
plied with,  the  said  writ  was  superseded.    Verification. 

Special  demurrer  to  the  plea. 

It  was  objected  to  the  declaration,  that  as  it  appeared  from  it  that  the  verdict 
pf  the  jury  and  the  inquisition  were  unreversed  and  in  full  force,  the  declaration 
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Itself  negatived  the  fact  of  the  cause  having  reached  its  termination » or  at  all  events 
negatived  the  want  of  probable  canse,  and  therefore  that  the  action  for  insti- 
tuting the  cause  maliciously  couM  not  be  sustained. 

Held,  first,  that  the  inquisition  was  no  part  of  the  grievance  complained  of, 
that  the  writ  of  extent  was  the  grievancei  and  that  it  was  sufficiently  traced  to 
its  close. 

Secondly,  that  the  plea  was  bad,  as  it  was  consistent  with  it  that  the  writ  of 
extent  had  been  sued  oat  maliciously,  and  without  probable  cause.— C)at^  v. 
ifciwif,  3G.  ficD.299. 

AFFIDAVIT. 

1.  (Title — Description  of  deponent,)  An  affidavit  described  the  deponent  as  '*  Ed- 
ward Charles  Powoall,^'  but  the  signature  to  it  was  "  Cha.  Ed.  Pownali :" 
Held,  no  objection. 

The  affidavit  was  entitled  '*  In  the  Exchequer :"  Held  sufficient,  it  appearing 
by  the  jurat  to  be  sworn  before  an  officer  q(  the  Exchequw  of  Pleas. — Hands  ▼• 
Clements,  U  M.&  W.  816;  3  D.P.  C.  (N.S.)  379. 

2.  (Title,)  In  a  cause  in  which  E.  A.  was  suing  by  his  next  friend,  an  affidavit 
was  entitled  ''  E.  A.,  suing  by  her  next  friend,"  &c. :  Held  immaterial. — 
Abrahams  v.  Taunton,  3  D.  P.  C.  (N.  S.)  319. 

ARBITRATION. 

1.  (Award,  finality  of.)  By  articles  of  agreement,  it  recited  that  differences  had 
arisen  between  the  assignees  of  a  bankrupt  and  B.,  relative  to  a  certain  trans- 
action for  the  sale  of  goods  by  the  bankrupt  to  a  third  person,  for  which  ceruin 
bills  had  been  drawn  by  the  bankrupt,  and  accepted  by  the  purchaser,  and  passed 
by  the  bankrupt  to  B. ;  and  as  to  the  nature  and  circumstances  of  and  attending 
such  transactions  and  bills,  it  was  agreed  that  the  same,  and  all  matters  in  ques- 
tion touching  or  concerning,  or  in  anywise  relating  thereto,  should  be  referred  to 
an  arbitrator. 

The  arbitrator  awarded  that  the  bills  and  monies  thereby  secured  were  the  pro- 
perty of  the  assignees,  and  that  the  said  bills  and  monies  should  be  forthwith 
delivered  and  paid  to  tiiem  ;  and  in  case  B.  should  have  received  the  whole  or 
any  part  of  the  money  secured  by  the  bills,  he  should  pay  it  over  to  the  assignees, 
with  interest  at  the  rate  of  three  per  cent,  per  annum,  to  be  computed  from  the 
times  when  such  payments  might  have  been  received  by  B.,  until  the  actual 
payment  to  the  assignees. 

Held,  that  the  submission  authorised  the  arbitrator  to  award  upon  the  matter 
contained  in  the  latter  part  of  the  award,  that  such  part  of  the  award  was  uncertaia 
and  inconclusive,  and  could  not  be  rejected,  and  that  the  award  must  be  set 
aside.  — In  re  Marshall  and  Dresser,  3  G.  &  D.  256. 

2.  (Award — Excess  of  authority.)  A  cause  only  was  referred,  in  which  the  plain- 
ti^T,  by  his  particulars,  claimed  upon  the  balance  of  account  34/.  175.  4^(i.,  and 
the  defendant  paid  into  Court  9^  3<.  3d.  The  arbitrator,  on  a  mistaken  suppo- 
sition that  he  had  authority  to  determine  all  matters  in  difference  between  the 
parties,  awarded  to  the  plaintiff  33/.  7s.  \0d.  The  Court  set  aside  the  award. 
-'Atkinson  v.  Jmes,  3  D.  P.C.  (N.  S.)  226. 

3.  (Award — Vncertainty — Verification  of  copy  of  award.) — In  assumpsit,  the 
damages  being  laid  at  700/.  the  defendant  pleaded  several  pleas,  and  before 
issue  joined,  the  cause  and  all  matters  in  difference  were  referred  to  arbitration. 
The  arbitrator  awarded  as  follows  :— <"  I  award  that  the  plaintiff  is  entitled  to 
judgment  on  the  whole  declaration  in  the  said  cause,  and  that  judgment  be 
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entered  up  accordiagly  for  the  plaintiff;  and  I  award  that  the  defendant  shall 
pay  to  the  plaintiff  5/.  2f.  8<i.,  which  I  find  to  be  due  to  the  plaintiff  on  the 
balance  of  all  accounts  between  them  :"  Held,  that  the  award  was  bad  for  unoer* 
tainty»  for  not  awarding  to  what  amount  the  plaintiff  was  entitled  to  recover  in 
respect  of  the  action,  so  that  it  might  be  ascertained  whether  the  costs  should  be 
taxed  on  the  higher  or  lower  scale. 

The  defendant's  affidavit  verifying  the  copy  of  the  award  on  which  the  motion 
was  made,  stated  that  "  the  paper  writing  marked  A.  was*  on/  &c.  delivered  by 
the  arbitrator  personally  into  the  hands  of  this  deponent,  as  a  copy  of  the  award 
made  by  him  in  this  cause:  Held  sufficient.  (6  Ad.  &  £.  119.) — Lund  v. 
Hudson,  3  D.  P.  C.  (N.  S.)  236. 

ARREST. 

{Under  1  Viet,  c,  110,  *.  3.) — A  defendant  domiciled  in  Ireland,  and  about  to 
return  to  that  country,  after  a  temporary  sojourn  in  England,  is  liable  to  be  held 
to  bail  as  a  person  about  to  quit  England,  within  the  meaning  of  I  &  2  Vict, 
c.  110,  8.  3.— Lamonrf  v.  Eiffe,  3  G.  &  D.  266. 

ASSAULT. 

1.  {Convlctimi  fcVy  under  1  Vict,  c.  85,  «.  11.)  On  indictment  against  several 
for  a  felony  involving  an  assault,  some  of  them  may  be  convicted  of  the  felony, 
and  others  of  an  assault  under  1  Vict.  c.  85,  s.  11.  — R«g.  v.  Archer,  1  C.  &  K. 
174. 

2.  (Same.)  The  offence  of  administering  poison,  by  putting  it  in  the  way  of 
another,  with  intent  to  murder,  is  not  an  ofience  which  includes  an  assault,  within 
1  Vict.  c.  85,  s.  1 1.     (8  C.  &  P.  660.)— B«ff.  v.  Dropar,  1  C.  &  K,  176. 

3.  (Same,)  If  on  the  trial  of  a  defendant  for  feloniously  attempting  to  discharge  a 
loaded  pistol  at  another,  by  drawing  the.trigger,  the  jury  think  the  pistol  was  not 
so  loaded  and  primed  as  that  it  could  go  off,  he  ought  not  to  be  convicted  of  an 
assault  under  1  Vict.  c.  86,  s.  1  l.—Beg.  v.  Baher,  I  C.  &  K.  254. 

ASSUMPSIT. 

(Comideration  necessary  in.)  In  an  action  of  assumpsit,  the  declaration  stated 
that  disputes  and  controversies  were  pending  between  the  plaintiff  and  the  de- 
fendant as  to  whether  or  not  the  defendant  was  indebted  to  the  plaintiff  in,  to 
wit^  tlie  sum  of  173/,  2<.  3d.,  for  money  lent  to  and  paid  for  the  defendant  by  the 
plaintiff;  and  thereupon,  in  consideration  that  the  plaintiff  would  then  promise 
the  defendant  not  to  sue  him  at  any  time  for  the  recovery  of  the  said  sum  so  in 
dispute  between  them,  and  would  accept  from  the  defendant  the  sum  of  100/.  in 
full  satisfaction  and  discharge  of  the  same,  the  defendant  promised  the  plaintiff 
to  pay  him  the  sum  of  lOOi.  within  a  reasonable  time :  Held,  that  the  declaration 
was  bad,  as  not  showing  a  sufficient  consideration  for  the  promise ;  there  being 
no  allegation  of  any  debt  being  due,  but  merely  that  a  dispute  and  controversy 
existed  respecting  it.— Ed warrf*  v.  Baugh,  11  M.  &  W.  641 ;  3  D.  P.  C.  (N.  S.) 
304. 

ATTORNEY. 

1.  (  Examination  of  clerk,)  The  examiners  rejected  a  candidate  on  the  ground  of  in- 
sufficient service,  it  appearing  that  while  articled  he  had  acted  as  agent  to  an 

^  insurance  office,  and  that  the  attorney  to  whom  he  was  articled  was  himself 
acting  as  clerk  to  another  attorney.  The  Court  of  Q.  B.  refused,  on  motion  by 
the  candidate,  to  refi^r  the  examinations  to  a  judge,  that  he  might  decide  on  the 
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qaaliiicatioD ;  the  jurisdiction,  on  appeals  of  this  kind,  being  vested  by  Keg. 
Gen.  Hil.  6  W.  4,  in  all  the  judges.  But  the  attorney,  under  whom  the  former 
service  took  place,  having  since  died,  the  Court  ordered,  on  motion  ex  parte,  that 
the  clerk  should  be  articled  to  another  attorney  for  the  residue  of  his  term  of 
service,  without  assignment,  though  it  was  not  ascertained  whether  or  not  the 
deceased  attorney  had  left  any  personal  representative. — Ej;  'parte  Carr,  3 
Q.B.  447. 

2.  {How  far  liable  for  suing  wrong  party,)  Case  is  ppt  mai^tainab|e  against  ^n 
attorney,  who,  being  retained  to  uxm  for  ^  debt  »  per«K)n  of  the  same  name 
with  the  plaintiff,  by  mistake  and  without  malic«,  take*  all  th^  proceediqgs  to 
judgment  and  execution  against  the  plaintiff,  or,  having  obtained  judgment 
against  the  right  person,  by  mistake  and  without  malice  issues  execution  against 
the  plaintiff. 

In  the  latter  case,  the  plaintiff  has  a  remedy  in  trespass. — Davies  v.  Jenkins, 
11M.&W.746;3D.  P.C.(N.  S.)321.   . 

BANKRUPTCY. 

1.  (What  p^'oveable  under—Covenant  to  insure  life,)  Covenant.  The  declaration 
stated,  that  the  defendant  effected  a  policy  of  insurance  on  his  life,  and  assigned 
it  .to  plaintiff  to  secure  a  sum  of  money  lent  by  plaintiff  to  defendant,  and  that 
defendant  had  covenanted  to  pay  the  premiums  on  the  policy :  breach,  that  he 
had  not  so  paid  the  premiums :  plea,  the  defendant's  bankruptcy  after  commission 
of  the  breaches. 

.  Held,  that  the  plea  was  no  answer,  as  the  defendant's  liability  to  pay  the  pre- 
miums to  the  insurance  ofRce  constituted  no  debt,  either  contingent  or  otherwise, 
between  plaintiff  and  defendant,  and  was  ooUateral  to  the  debt,  and  sot  proveahle 
under  defendant's  commission.  (4  Biog.  209.)'-7\ipptn  v.  Field,  8  G.  &  D.340. 

2.  {Liability  of  sheriff  selling  goods  of  bankrupt  after  fat,  under  judgment  on  war- 
rant of  attorney —Operation  fif  2^3  Vict,  c.  29— Pleading.)  Trover  will  lie 
against  a  sheriff  who  having  seized  goods  after  an  act  of  bankruptcy,  under  a  fieri 
facias  issued  on  a  judgment  founded  on  a  warrant  of  attorney,  sells  the  good$  after 
the  issuing  of  the  fiat. 

In  trover  by  the  assignee^  of  a  bankrupt,  the  defendant  pleaded  that  the  plain- 
tiffs by  relation  of  their  title  as  assignees  were  entitled  to  possession  of  the  goods, 
that  a  writ  of  fi.  fa.  was  directed  to  the  defendants  as  sheriffs,  and  that  before  the 
fiat  the  defendants  "  executed  and  levied"  execution  und^r  the  writ,  and  thereby 
committed  the  grievance,  &c.,  that  the  execution  was  bona  fide  levied  at  the  time 
of  executing  and  levying  it.  Neither  the  defendants  nor  the  execution  creditor 
had  notice  of  a  prior  act  of  bankruptcy. 

Replication,  that  the  writ  of  fieri  facias  issued  on  a  judgment  entered  up  on 
a  warrant  of  attorney,  and  that  before  the  issuing  of  tl^e  fieri  facias  the  bankrupts 
committed  an  act  of  bankruptcy,  apd  a  fiat  issued  in  less  than  two  month?  of 
the  execution  and  sale,  and  that,  after  the  fiat,  and  before  the  sale,  the  sheriff 
had  notice  of  the  act  of  bankruptcy  and  fiat,  and  that  after  such  notice  the  de- 
fendants sold  the  goods,  qus  est  eadem,'&c. 

Held,  on  special  demurrer,  that  the  replication  was  good  by  way  of  confession 
and  avoidance.— C;»e5«on  v.  Gibbs,  3  D.  P.  C.  (N.S.)  420. 

3.  {Notice  of  prior  act  of  bankruptcy,  what  is.)  Notice  of  a  docket  having  been 
struck  is  not  notice  of  "  a  prior  act  of  bankruptcy,"  within  the  meaning  of  the  2 
&  3  Vict.  c.  29.--Hocking  v.  Acraman,  3  D.  P.  C.  (N.  S.)  434. 


Common  Law,  370 

4.  {Construciiffn  0/2.8^3  Vict,  c.  29— Pleading.)  The  word4  ''boD^t  fidd  txe- 
cute4  and  levied/'  in  this  statute,  refer  to  bona  fides  on  the  part  of  the  execution 
pr^itor  and  the  sheriff.* 

Therefore,  where  in  troyer  by  the  aMignees  of  a  bankrupt  against  the  sheriff, 
liejusti^ed  under  a  fi.  fa.,  alleging  that  the  execution  vasboni  fide  executed 
befpre  the  ^at,  and  that  the  creditor  had  no  notice  of  a  prior  act  of  bankruptcy : 
to  which  the  plaintifis  replied,  that  the  bankrupt  procured  the  goods  to  be  taken  in 
execution  with  intent  to  defeat  and  delay  his  creditors,  and  thereby  committed  an 
act  of  bankruptcy,  and  that  after  the  execution  the  defendant  converted  the  goods, 
que  est  eadem,  &c. :  Held,  that  the  replication  was  good  by  way  of  oonfessipn 
and  avoidance. 

Semhle,  it  would  have  been  bad  on  special  demurrer,  as  an  informal  new 
assignment. — Belcher  v.  Magnay,  3  D.  P.  0.  (N.S.)  441. 

5,1  (  Title  of  (rtf«(«e  ^nder  Scotah  ^qu^tra^ion,)  Wh^re  the  pi^operty  of  a  decei(se4 
debtor  has  been  sequestrated  under  the  Septch  bankrupt  Act,  %k9  Vict'  c.  41^ 
^he  title  of  the  trustee  upder  the  sequestration  is  established  in  an  action  at  his 
juit,  by  "  proof  of  the  act  and  warrant"  in  the  manner  pointed  out  by  s.  48  o 
t(ie  statute,  whether  the  property  was  subject  to  the  Scotch  bankrupt  laws  or  not. 
The  property  of  a  deceased  debtor,  yfha  at  the  time  of  his  death  resided  or  had 
^  4'<^eUing-house  or  parried  Q^  business  in  Scotland,  and  was  then  owner  of  herit- 
f^ble  or  ii)eveable  osteite  in  Scotland,  is  liable  to  the  Scotch  Bankrupt  Act,  2  &  3 
Vict.  c.  41 .;  it  is  pot  necessary  that  he  should  have  been  a  trader,  and  the  amount 
of  his  heritable  pr  mqveable  estate  at  bis  4aath  is  immaterial.— Mt/ler  v.  Ksr,  1 

And  see  Lien. 

BENEFICE. 

{Charge  on,  {innuityfor  securitig,  when  avoided — Issuable  pkas.)  A  declaration  in 
covenant  stated  that  the  defendant  had  granted  an  annuity  to  the  plaintiff,  and 
for  the  better  securing  the  said  annuity  demised  a  rectory  and  prebendal  stall  to 
certain  trustees,  and  covenanted  for  payment  of  the  annuity  :  and  alleged  ^^  a 
breach  the  non-payment  thereof.  To  this  declaration  the  defendant,  being 
under  terms  of  pleading  issuably,  pleaded  that  the  indenture  was  made  with  the 
view  of  charging,  and  was  a  charge,  upon  the  rectory,  the  same  being  a  benefice 
with  a  cure  of  souls,  contrary  to  the  stat.  13  Eliz.  c.  20,  and  that  the  indenture 
and  security  were  made  to  evade  the  statute. 

Held,  that  the  plea  was  not  an  issuable  one,  as  it  stated  no  new  fact  upon 
which  the  plaintiff  could  go  to  the  jury  ;  and  that  the  statute  avoided  the 
eharge  upon  the  benefice  only,  but  not  the  covenant  in  the  deed  containing  it. — 
Stoane  v.  Packman,  11  M.  &  W.  770;  3  D.  P.  C.  (N.  S.)  832. 

BIGAMY. 

1.  (Accessory  before  th^fact  to.)  A  party  who  procures  another  to  marry,  his  or  her 
husband  oi  wife  being  alive,  is  an  accessory  before  the  fact  to  bigamy,  though  the 
marriage  would  have  been  void  if  the  party  had  been  unmanied. — Reg.y,  Brawn, 
1  C.  &  K.  144. 

2.  (Indictment,)  If  an  indictment  for  bigamy  be  tried  at  the  same  assizes  at  which 
the  bill  is  found,  it  will  sufficiently  appear  from  the  caption  that  the  defendant 
is  in  custody  in  that  county,  so  as  to  give  the  Court  juri^ictiqn  under  Q  Qeo.  4, 
c.  21,  s.  22,  and  the  indictment  need  not  so  aver.  (Fost.  12 ;  1  Mood.  C.  C. 
A07,)-^Reg.  V.  Whiley,  1  C.  &  K,  148. 


380  Digest  of  Cases. 

BILLS  AND  NOTES. 

1.  (Evidence — When  production  of  Inll  at  trial  unnecessary — Notice  toprodwm,)  Ifk 
assumpsit  by  the  drawer  against  the  acceptor  of  a  bill  of  exchange,  the  defendaat 
pleaded  that  at  the  time  of  the  acceptance  he  was  a  bankrupt,  and  indebted  to 
the  plaintiff  in  a  certain  sum,  which  debt  was  proveable  by  the  plaintiff  under  Uie 
fiat,  and  was  barred  by  the  defendant's  certificate,  since  obtained  ;  and  that  the 
defendant  accepted  the  bill  as  part  payment  of  the  debt  due  to  the  plaintiff,  in 
consideration  that  the  plaintiff  would  prove  his  debt  under  the  fiat.  Replication, 
that  the  defendant  did  not  accept  the  bill  by  way  of  part  payment  of  any  debt 
proveable  under  the  fiat  modo  et  forrn^.  Issue  thereon.  Held,  that  the  defendant 
could  not  give  secondary  evidence  of  the  bill  to  show  that  it  was  accepted  under  the 
circumstances  alleged,  without  notice  to  produce.  (5  N.  &  M.  433;  10  Ad.  & 
E.  593.)—Goodcred  v.  Armour,  3  G.  &  D.  206. 

2.  (Notice  of  dishonour,  who  U  entitled  to-^^Guarmtee,  eonsitu^thn  «f.)  *'  In  con- 
sideration of  your  extending  the  credit  already  given  to  ray  son,  and  agreeing  to 
draw  upon  him  at  three  months  from  the  1st  of  the  following  month,  for  all  gooda 
purchased  up  to  the  20th  of  the  preceding  month,  I  hereby,  at  your  request, 
guarantee  the  payment,  and  agree  to  pay  you  any  sum  that  shall  be  due  and 
owing  to  you  on  his  account  for  goods  supplied :"  Held  a  continuing  guarantee* 

In  declaring  upon  the  above  guarantee,  the  plaintiff  alleged  that,  between  the 
24th  of  August  and  the  20th  of  September,  1841,  he  supplied  the  defendant's  son 
with  goods  on  credit ;  that  on  the  1st  of  October,  1841,  he  drew  a  bill  upon  the 
son  for  the  amount  at  three  months ;  that  the  son  accepted  the  bill,  but  did  not 
pay  it  when  due,  of  which  the  defendant  had  notice :  Held  a  sufficient  allegation 
that  the  price  of  the  goods  remained  unpaid. 

The  defendant  pleaded  that  the  bill  was  not  duly  presented  at  maturity,  and 
that  he  (the  defendant)  had  no  notice  of  the  dishonour.  A  verdict  having  been 
found  for  the  defendant  upon  these  pleas :  Held,  that  inasmuch  as  the  allegation 
as  to  the  drawing,  acceptance,  and  nonpayment  of  the  bill  might  be  rejected,  and 
still  leave  enough  upon  the  face  of  the  declaration  to  charge  the  defendant,  and  as 
the  defendant  was  not  entitled  to  notice  of  dishonour,  the  plaintiff  was  entitled  to 
judgment  non  obstante  veredicto. — Hitchcock  v.  Humfrey,  6  Scott,  N.  R.  540. 

3.  (Notice  of  dishonour,)  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill 
of  exchange  for  53/.,  the  charges  for  noting  &c.,  being  6s.  6d,,  the  following  no- 
tice of  dishonour  was  given  : — **  We  are  instracted  by  H.  S.  (the  plaintiff)  to 
apply  to  you  for  payment  of  the  undermentioned  sum,  and  to  acquaint  you  that 
unless  the  same,  together  with  5s.,  the  costs  of  this  application,  be  paid  at  &c., 
on  ficc,  legal  proceedings  will  be  commenced  against  you  to  enforce  payment 
thereof  without  further  application."  The  following  was  the  memorandum  at  the 
foot  of  the  letter :-- "  53/.  6s,  6d,  due  on  your  dishonoured  note,'  dat^d  the  <19Ch  ) 
of  December  last  -,  5$.  coats  6f  letter— 53/.  lis.  6d.  i  Held,  that  the  notice  of  dis^ 
honour  was  sufficient.— Stocfcirtan  v.  Parr,  11  M.  &  W.  809. 

4.  (What  is  a  promissory  note — Stamp,)  A  paper  in  these  terms,  "  I.  O.  V.  851. 
to  be  paid  May  6,''  is  a  promissory  note,  and  requites  a  stamp. — Waithman  v, 
Elsee,  1  C.&K.35. 

And  see  Insolvent. 

BRIDGE.    See  Tolls. 
BURGLARY.    See  Indictjimjt,  2. 
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CHARITABLE  TRUST.    See  Municipal  Corporation  Acts,  3. 

CHARTERPARTY. 

(Comtruction  of -^Pleading,)  By  a  charterparty  made  between  the  plaintiffs,  de- 
'  scrit>ed  as  owners  of  the  ship  Robert,  then  lying  in  the  port  of  London,  and  on 
the  pioint  of  sailing  for  Malta  with  government  stores,  of  the  one  part,  and  the  de- 
fendant of  the  other  part,  it  was  agreed  that  the  ship,  being  tight,  &c.  '*  after 
'delivering  her  outward  cargo,  should  with  all  convenient  speed  sail  and  proceed 
to  Marseilles,  Genoa,  or  another  safe  port  on  the  west  coast  of  Italy,  or  a  safe 
port  on  the  east  coast  of  Italy,  not  higher  than  M.,  as  should  be  ordered  at  Malta, 
&c.*'  The  declaration,  after  averring  mutual  promises,  went  on  to  allege  a  pro- 
mise on  the  part  of  the  defendant,  '*  that  the  said  ship  should  be  ordered  at  Malta 
to  sail  and  proceed  to  such  port  as  in  the  charteiparty  was  mentioned  within  a 
reasonable  time  after  the  arrival  of  the  said  ship  at  Malta,**  Held  good,  on 
.general  demnrrer.-^ff 'ooie^  v.  Reddelien,  7  Scott,  N.  R.  199. 

COGNOVIT. 

CFiUng  of.)  On  the  6rst  of  January,  1841,  one  G.  Y,  gave  a  cognovit  adversely 
commenced  against  him  by  a  creditor.  The  cognovit  was  not  filed  until  the  Ist 
of  February.  On  the  24th  of  January,  1842,  judgment  was  signed  upon  this 
cognovit,  and  a  fi.  fa.  issued,  under  which  the  goods  of  G.  Y.  were  seized  on  the 
7th  of  February  and  subsequently  sold,  and  the  money,  deducting  the  expenses, 
and  a  sum  paid  by  the  sheriff  for  assessed  taxes,  handed  over  to  the  creditor. 
G.  Y.  afterwards  suffered  judgment  by  default  in  an  action  brought  against  him 
by  another  creditor,  at  whose  suit  he  was  arrested  under  a  ca.  sa.  on  the  12th  of 
April,  1842,  and  on  the  22d  of  July,  1842,  he  obtained  his  discharge  under  the 
1  &  2  Vict.  c.  1 10.  Held,  that  the  cognovit  not  having  been  filed,  nor  judgment 
signed  or  execution  issued  thereon  within  twenty-one  days,  pursuant  to  the  3  Geo. 
4,  c.  39,  and  1  &  2  Vict.  c.  110,  s.  60,  the  cognovit  and  the  judgment  and  exe- 
cution thereon  were  void  as  against  the  assignees,  and  that  the  latter  were  conse- 
quently  entitled  to  recover  in  an  action  for  money  had  and  received  the  ^hole 
proQeeds  of  the  levy,  deducting  only  the  sum  paid  for  taxes. — Biffin  v.  Yorke,  7 
Scott,  N.  R.  222. 

COINING. 

An  indictment  which  charged  that  the  defendant,  on,  &c.  at,  &c.  feloniously  had 
in  his  possession  a  mould,  "  upon  which  said  mould  was  made  and  impressed 
the  figure  and  apparent  resemblance"  of  the  obverse  side  of  a  sixpence,  was 
held  bad  on  demurrer,  as  not  sufficiently  showing  that  the  impression  was  on  the 
mould  at  the  time  when  the  prisoner  had  it  in  his  possession. -—Re^.  v.  Richmond, 
IC.&K.  240. 

CONTRACT  OF  SALE. 

(Beught'^nd-tokd  notes -* Entry  in  broker's  book,)  Where,  on  a  sale  of  goods, 
bought-and-sold  notes  are  given,  they  constitute  the  contract  between  the  parties, 
and  npt  the  entry  of  the  contract  made  by  the  broker  in  his  book :  but  if  there  be 
no  bought-and-sold  notes,  the  entry  in  the  broker's  book  may  be  resorted  to. 
(1  M.  &  Rob.  368.) 

Where  the  bought  note  of  405  chests  of  India  sealing  wax  contained  the  terms 
**  Prompt,  25lh  June,  brokerage  1  per  cent.,  deposit  15  per  cent.,  payable  2nd 
April  :**  and  the  sold  note  was  "  prompt,  25th  June,  brokerage  half  per  cent.,*' 
and  the  deposit  wholly  omitted  :  Held,  that  this  was  such  a  discrepancy  as  to 
avoid  the  contract. — Townend  v,  Drakeford,  1  C.  &  K.  20. 
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CONVICTION. 

{Notice  of  appeal  against — Variance  between  notice  and  conviction.)  Three  porflOns 
who  had  been  summoned  before  a  magittratei  undtfr  7  &  8  Geo.  4,  c«  29^  s.  34, 
for  unlawfully  fishing,  had  been  convicted  after  a  joint  hearing,  each  in  a  sepa- 
rate penalty,  and  gave  a  joint  notiee  of  appeal  to  the  sessions,  describing  the 
conviction  as  a  joint  conviction.  Separate  convictions  were  letnrned  to  the 
sessions :  Held,  that  the  variance  between  the  nature  of  appeal  and  the  convic- 
tion, were  immaterial,  because  it  could  not  mislead,  and  the  Court  made  a  rule 
absolute  for  a  mandamus  to  the  sessions  to  hear  the  appeal.*— Be^.  t.  Justices  of 
Orfordshire,  3  G.  &  D.  348. 

COPYHOLD. 

(Assessment  of  fine  on,)  One  T.  B.  being  tenant  iil  fee  according  to  the  custom  of 
copyhold  premises  of  the  manor  of  Chipping  Barnet  and  East  Barnet,  devised 
them  to  A.  L.  for  life,  with  remainder  to  H.  K.  and  Sarah  his  wife  during  their 
lives  and  the  life  of  the  survivor,  with  remainder  to  S.  K.  their  daughter,  for'  life, 
remainder  to  the  defehdaht  in  f^e.  On  the  death  of  (he  testator  in  l833i  A.  L., 
the  tenant  for  life,  was  admitted  aiid  paid  a  fine  of  402.  as  for  two  years'  value, 
Afttir  the  death  of  A.  L.,  the  several  persons  who  claimed  in  remainder  under  the 
will  came  to  the  Ibrd's  court  and  prayed  to  be  admitted,  and  the  premises  being 
found  to  be  of  the  annual  value  of  20/.  they  v^ere  severally  admitted,  and  the 
fines  assessed  as  follows— '60L  for  the  estate  and  interest  of  H.  K.  and  Sarah 
his  wife  (40/.  being  two  years'  value,  for  the  interest  of  the  husbattd,  and  20/., 
a  half  fine,  for  the  interest  of  the  wifb,  treating  her  adtaission  as  the  admission 
of  one  next  in  remainder),  lOf.  for  the  estate  and  interest  of  S.  K.,  and  5/.  for 
the  estate  and  interest  of  t];ie  defendant. 

It  appearing  by  tlie  custom  of  the  manor,  that  a  fine  was  due  to  the  lord  on 
the  admission  of  the  remainder  tnan,  whether  admitted  at  the  s!lme  time  as  the 
tenant  for  the  particular  estate,  or  during  thfe  continuance  of  such  estate  :  Held, 
fiiftt,  that  the  principle  tipon  ^hich  the  fines  were  assessed  was  a  reasonable  one. 
Secondly,  that  in  assessing  the  Value,  allot^ance  should  be  made  for  th6  expense 
of  repairs, — Richardson  v.  Kensit,  6  Scott,  N.  R.  419. 

COSTS. 

1.  (On  several  issues,)  Incase,  to  declaration  on  one  cause  of  action  only,  defendant 
pleaded  the  general  issue,  and  a  special  plea  containing  only  a  traverse  involved 
in  the  general  issue.  The  defendant  had  a  verdict  on  the  general  issue,  and  the 
plaintiff  on  the  special  plea :  Held,  that  the  plaintiff  was  entitled  to  the  costs  of 
the  issue  on  the  special  plea. 

Semble,  if  the  general  issue  only  had  been  pleaded,  the  defendant  would  have 
been  entitled  to  all  the  costs.— Dan/tf/  v.  Barry,  3  G.  &  D.  277. 

2.  (Taxation  of  costs  indorsed  on  writ  of  summons,)  Where  a  defendant,  within 
four  days  from  the  service,  pays  t^e  amount  of  the  d^bt  indorsed  on  the  writ  of 
summons  (under  the  rule  of  Hilary  Term,  2  Will.  4,  r.  11),  he  is  entitled  to 
have  the  costs  taxed,  thongh  he  pay  less  than  the  amount  of  the  costs  deinanded 
by  the  indorsement.— Hunter  v.  Russell,  6  Scott,  N.  R.  627. 

3.  (Of former  action  against  plaintiff  arising  out  of  defendant's  breach  of  contract, 
when  recoverable.)  The  plaintifTs  chartered  a  ship  and  put  her  up  at  the  Mau- 
ritius as  a  general  ship,  and  received  on  board  certain  sugars  consigned  to 
London.  In  consequence  of  the  unseaworthiness  of  the  ship  she  was  forced  to 
return  to  Mauritius,  and  part  of  the  sugars  which  were  damaged  were  there 
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landed  add  sold.  The  owners  of  the  sugars  brought  actions  against  the  char- 
terers for  the  short  delivery;  the  plaintiiis  hating  no  defence,  suffered  judgment 
by  default  in  those  actions,  and  attended  the  execution  of  a  writ  of  inquiry ;  the 
defendant  (the  owner  of  the  vessel)  had  notice  of  the  actions  and  of  each  step 
therein,  and  was  invited  to  take  upon  himself  the  defence,  which  he  declined 
to  do :  Held,  that  the  plaintiffs  were  entitled  to  recover  the  sums  paid  by  them  in 
those  actions,  and  also  the  costs  incurred  by  them  therein.  (7  M.  &  W.  601 ; 
10  M.  &  W.  ^AdO—Blyth  v.  SmUh,  7  Scott,  N.  R.  360. 

4.  (Treble  costs  under  Court  of  Requests  Act,)  By  a  court  of  requests  act  it  was 
enacted,  that  no  action  should  be  brought  for  any  matter  done  in  pursuance  of 
the  act  until  a  month's  notice  of  action  should  be  given,  &c. ;  and  if  in  such 
action  it  should  appear  to  be  so  done,  the  jury  should  fmd  for  the  defendanti  and 
upon  such  verdict^  or  if  the  plaintiff  should  become  nonsuited,  *'  or  if  upon  a 
verdict  or  demurrer  judgment  shall  be  given  against  the  plaintiff,  the  defendant 
should  recover  treble  costs.'*  The  defendant  obtained  a  verdict  without  having 
given  any  evidence,  the  plaintiff  having  failed  to  establish  any  case  :  Held,  that 
the  defendant  was  entitled  to  treble  costs  without  entering  a  suggestion  on  the 
roll,  or  having  given  the  act  of  parliament  in  evidence  at  the  trial. —  Fortnan  v. 
Dawes,  11  M.  &  W.  730 ;  3  D.  P.  C.  (N.  S.)  299. 

5.  (Of  the  day,)  In  an  affidavit  in  support  of  a  rule  for  costs  of  the  day  for  not 
proceeding  tb  trial,  it  is  sufficient  to  state  the  jdinder  of  issue,  notice  of  trial,  and 
default  made  by  the  plaintiff,  without  showing  exprlsssly  that  any  costs  have  been 
incurred  by  the  defendafat.— Potoc«  v.  James,  3  D.  P.  C.  (N.  8.)  415. 

6.  (Against  prochein  amy,)  To  make  absolute  a  rule  for  payment  of  costs  against 
a  prochein  amy,  under  1  &  2  Vict.  c.  110,  s.  18,  the  same  proceedings  are 
requisite  as  in  the  case  of  an  attachment  for  non-payment  of  costs.  And  an 
insufficient  service  is  not  cured  by  the  prochein  amy  appearing  and  showing 
cause  against  the  Tu\e,^Abrahams  v.  Taunton,  3  D.  P.  C.  (N.  S.)  319. 

7.  (Security  for,)  In  an  affidavit  in  support  of  a  rule  for  security  for  costs,  it  is 
sufficient  to  allege  that  the  plaintiff  is  resident  abroad ;  it  rests  with  the  plaintiff 
to  show  that  his  residence  was  merely  temporary. 

In  an  action  by  husband  and  wife,  for  injury  to  the  wife,  if  the  husband  be 
abroad,  security  for  costs  may  be  obtained,  though  the  wife  be  resident  in  Eng- 
land*—Jfonwer  V.  Mangles,  8  D.  P.  C.  (N.  S.)  394. 

8.  (Of  first  trial,)  Where  a  trial  is  abortive  by  the  misconduct  or  failure  of  the 
jury,  and  the  cause  is  tried  again,  the  successful  party  is  not  entitled  to  the  cOsts 
of  the  first  trial.  (3  D.  P.  C.  372 ;  5  M.  &  W.  87 ;  1  East,  111  ;  6  T.  R. 
i31.)— Bro«;n  v.  Clark,  3  D.  P.  C.  (N.  S.)  409. 

COURT  OF  REQUESTS  ACT. 

Under  the  Leicester  Court  of  Requests  Act,  47  Geo.  3,  st.  2,  c.  78,  the  Court  has 
jurisdiction  to  determine  all  disputes  and  differences  between  party  and  party 
for  any  sum  not  exceeding  52.  The  plaintiff  sued  in  debt  for  5/.  Os.  4(2.,  and  at 
the  trial  before  the  undersheriff  the  jury  gave  him  a  verdict  for  41,  [9s,  4d,  debt, 
and  Is.  damages.  Held,  that  the  action  was  properly  brought  in  the  superior 
Court,  and  that  the  amount  was  not  recoverable  in  the  Court  of  Requests,  fori 
that  the  aggregate  amount  of  debt  and  damages,  and  not  the  debt  only,  formed  \ 
the  matter  in  difference ;  and  that  therefore  the  defendant  was  not  entitled  to  > 


384  Digest  of  Cases 

eDter  a  suggestioD  to  deprive  the  plaintiff  of  costs  under  the  act. — Broadhurtt  v. 
GroundseU,  3  D.  P.  C.  (N.  S.)  229. 
And  see  Costs,  4 ;  Statute. 

COVENANT. 

{Comtrueiion  of-— Proviso,  when  repugnant,)     By  indenture  between  the  plaintiff 
of  the  first  part,  two  sureties  of  the  second  part,  and  the  defendants  of  the  third 
part,  the  pi aiotifT  undertook  to  do  certain  repairs  to  the  parish  church  of  St.  B., 
and,  in  consideration  of  the  covenants  and  agreements  on  the  plaintiffs'  part,  the 
defendants,  *' churchwardens  and  overseers  of  the  poor  of  the  parish  of  St.  B., 
for  themselves  and  for  their  successors,  churchwardens  and  overseers  of  the  said 
parish,  and  their  assigns,  did  thereby  covenant  and  promise  with  and  to  the 
plaintiff,  his  executors  and  administrators,  that  they  the  said  churchwardens  and 
overseers  of  the  poor,  their  successors  or  assigns,  should  and  would  well  and 
truly  pay  or  cause  to  be  paid  unto  the  plaintiff,  his  executors  or  administrators," 
the  sum  agreed  upon,  by  certain  instalments.    The  indenture  contained  a  pro- ' 
viso  that  "  nothing  in  these  presents  contained  should  extend  or  be  deemed^ 
adjudged,  construed,  or  taken  to  extend  to  any  personal  covenant  of  or  obligation 
upon  the  said  several  persons  parties  thereto  of  the  third  part,  or  in  anywise  per- 
sonally affect  them,  any  or  either  of  them,  their  or  any  or  either  of  their  executors, 
administrators,  goods,  effects,  or  estates,  in  their  private  capacity,  but  should  be 
and  was  intended  to  be  binding  and  obligatory  upon  churchwardens  and  over- 
seers of  the  poor  of  the  said  parish  ^of  St.  B.,  and  their  successors  for  the  time 
being,  as  such  churchwardens  and  overseers  of  the  poor,  but  not  fuither  or 
otherwise :  Held,  that  the  original  covenant  was  a  personal  covenant  by  the  de- 
fendants to  pay  the  money,  and  that  the  proviso  was  repugnadt  thereto  and 
inconsistent  therewith,  and  therefore  void.  —  Furnivall  v.   Coombes,   6  Scott, 
N. R.  522. 

And  see  Bankruptcy,  1  ;  Pleading,  9. 

CURTILAGE. 

(^What  is  a  building  within,)  On  the  trial  of  an  indictment  on  7  &  8  Geo.  4,  c.  29, 
s.  14,  for  breaking  and  entering  a  building  within  the  curtilage,  it  appear^  that 
the  building  was  in  the  foldyard  of  a  farm ;  that  to  get  from  the  dwelling-house 
to  the  fold-yard,  it  was  necessary  to  pass  through  another  yard  called  the  pump- 
yard,  into  which  the  back  door  of  the  house  opened,  the  pump-yard  and  fold-yard 
being  separated  by  a  wall  four  feet  iiigh,  in  which  there  was  a  gate.  The  fold- 
yard  had  another  gate  leading  to  fields  on  one  side,  a  hedge  with  a  gate  leading 
to  a  highway  on  another,  the  remainder  of  it  being  bounded  by  the  farm  build- 
ings and  a  continuous  wall  from  the  dwelling-bouse.  Held,  that  the  building 
was  within  the  curtilage.— Reg-,  v.  Gilbert,  1  C.  &  K.  84. 

DEVISE. 

I.  (CoJistruction  oJ\)  The  testator,  after  giving  his  Truck  well  estate  to  certain 
persons  for  life,  devised  the  remainder  "  to  J.  C.  or  his  male  heir,  if  any,  free 
land  not  to  be  mortgaged  or  sold,  and  if  no  male  heir  lawfully  begotten  by  the 
said  J.  C,  then  the  above  lands  to  fall  to  the  first  male  heir  of  the  branch  of 
my  uncle  R.  C.'s  family,  yielding  and  paying  unto  such  of  the  daughters  of  the 
aforesaid  R.  C.  which  shall  be  then  living  the  sum  of  100/.  each  at  the  time  of 
the  taking  possession  of  the  aforesaid  estate.  At  the  time  when  the  will  was  made 
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the  testator's  uncle  was  dead,  having  left  five  daughters,  Mary,  Joan,  Sarah,  Betty 
and  Agnes,  all  of  whom  were  married.  The  testator  died  io  1787  without  issue. 
Mary,  the  eldest  daughter  of  R.  C,  died  in  1799,  leaving  a  daughter,  who  had  a 
son  {Matthew  Perratt),  born  in  1796  j  Joan,  the  second  daughter  of  R.  C,  died 
in  November,  1820,  having  had  two  sons,  Thxmat  Chilcott  Winter,  born  in  1763, 
and  Isaac  Winter,  bom  in  1770,  the  former  of  whom  died  a  bachelor  and  intes* 
tate  in  1817,  and  the  latter  survived  his  mother;  Sarah,  the  third  daughter  of 
R.  C,  died  in  1813,  leaving  a  son  born  in  1773  ;  Betty,  the  fourth  daughter, 
died  in  1604,  leaving  a  son,  Thomas  Vinejf,  born  in.  1768.  Agne^,  the  fifth 
daughter  of  R.  C,  survived,  leaving  a  son  (also  living),  born  in  1772.  The 
tenant  for  life  died  in  July,  1820.  Held,  in  Dom.Proc,  on  error  from  the  Coart 
of  King's  Bench,  and  in  affirmance  of  a  judgment  of  that  Court,  first,  that  the 
expression  *'  first  male  heir,"  was  used  by  the  testator  to  denote  a  person  of  whom 
an  ancestor  might  be  living  (Parke,  B.,  Maule,  J.,  and  Coltman,  J.,  dissenting}. 

Secondly,  per  Lord  Brougham,  Parke,  B.,  Coltman,  J.,  and  Maule,  J.,  that 
'  the  remainder  vested  in  interest  on  the  death  of  Betty,  the  fourth  daughter  of 
R.  C,  in  1804:  per  Tindal,  C.  J.,  Williams,  J.,  and  Patteson,  J„  that  it  vested 
on  the  death  of  Mary,  the  eldest  daughter,  in  1799. 

Thirdly,  per  Lord  Brougham,  Parke,  B.,  Coltman,  J.,  and  Maule,  J.,  that  it 
was  vested  in  Thomas  Viney,  the  son  of  Betty,  the  fourth  daughter :— per 
Williams,  J.,  that  it  vested  in  Thomas  Chilcott  Wintei-,  the  eldest  son  of  the 
second  daughter  of  R.  C.;— per  Tindal,  C.  J.,  and  Patteson,  J.,  that  the  devise 
was  void  for  uncertainty .--i)o0  d.  Winter  v.  Perratt,  7  Scott,  N.  R.  1. 

2.  ( Residuary  claute — Estate  by  impUeation!)  TestajLor  devised  premises  to  bis 
wife,  in  trust  for  his  mother  during  her  life,  And  after  her  decease  to  the  wife  during 
her  life;  .and*if  his  wife's  mother,  S.P«,  shoiuld  survive  the  two  former  devisees, 
then  he  gave  the  interest  and  produce  of  his  estate  to  S,P.  for  her  life,  and  after 
her  decease  to  be  distributed  as  was  after  mentioned.  .And  as  to  all  the  residue  of 
his  estate  and  effects  which  he  should  die  possessed  of,  &c.,  he  devised  the  same 
to  his  wife  for  her  life,  or  so  long  as  she  continued  unmarried ;  and  after  her 
decease  or  marriage,  then  to  the  said  S.  P. ;  but  if  S.  P.  should  be  then  dead,  he 
willed  that  the  whole  should  be  sold,  and  the  money  divided  among  bis  brother'^ 
and  sister's  children,  share  and  share  alike  :  and  as  to  all  the  residue  of  his  estate 
and  effects  whatsoever  and  wheresoever,  he  gave  and  bequeathed  the  same  to  his 
wife,  appointing  her  his  residuary  legatee  ttnd  sole  executrix.  The  wife  survived 
both  the  testator's  mother  and  S.  P.  r  Held,  that  the  residuary  clausea,  and  the 
words  immediately  .preceditig,  did  not  vest  any  estate  in  the  wife  either  fot  her 
own  benefit  or  fn  tiMsU-^Allum^  v.  Fryer,  3  Q.  B.  442. 

3.  (Description  of  premises  devised.)  A  testator,  after  severs:!  pecuniary  be<juests, 
and  a  bequest  of  the  residue  of  his  "ready  money,  securities  kit  money,  and 
monies  in  the  funds,"  to  trnslees,  proceeded  thus :  "  As  to  my  messuages,  lands, 
tenements,  and  real'estate,  I  do  dispose  thereof  as  follows;"  and  then  he  specifically 
devised  to  the  same  trustees  certain  freehold  estates,  and  ''  all  other  my  mes- 
suages, lands,  tenements,  and  hereditaments,  which  may  not  be  herein  particularly 
described  or  mentioned,"  upon  certain  trusts.  The  testator  possessed  no  other 
xeal  estates  besides  those  mentioned,  but  he  possessed  certain  leasehold  property 
at  Bath  and  elsewhere  :  Held,  that  the  leaseholds  did  not  pass  to  the  trustees.-- 
Parker  v.  Marchant,  6  Scott,  N.  R.  485. 

DISTRESS. 

(Distrainor,  when  and  how  far  a  trespasse^r  ab  initio,)  Where  a  landlord  distrains 
VOL.  X.XXI,   NO.  LXIV.  C  C 
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for  rent,  amongst  other  things,  goods  which  are  not  distrainable  in  law  (as  looms 
in  work,  there  being  sufficient  without  them  to  satisfy  the  rent),  and  the  tenant 
pays  the  amount  of  the  rent  and  the  costs  of  distress,  upon  which  the  distress  is 
withdrawn  altogether ;  the  tenant  is  entitled,  in  an  action  of  trespass,  to  recover 
only  the  actual  damage  susuined  by  the  taking  of  those  particular  goods,  and  not 
the  whole  amount  paid  by  him.  In  such  a  case,  the  distrainor  is  a  trespasser  ab 
initio  only  as  to  the  goods  which  were  not  distrainable.  (6  Mod.  2 15.) — Harvey 
v.Piicocfc,  11  M.&W.  740. 

And  see  Fixtures. 

EJECTMENT. 

(Notki,)  A  declaration  in  ejectment  was  entitled  of  Hilary  Term,  and  the  notice, 
dated  24th  May,  1843,  required  the  tenant  to  appear  '*in  next  Easter  term."  The 
Court  set  aside  the  judgment  against  the  casual  ejector  signed  in  Trinity  term, 
1843.— Dof  d,  Beaumont  v.  Roe,  3  D.P.C.  (N.S.)  345. 

EMBEZZLEMENT. 

Where  a  clerk,  whose  duty  it  was  to  receive  money  for  his  employer,  and  to  pay 
wages  out  of  it,  and  to  make  entries  of  all  monies  received  and  paid  in  a  book, 
and  to  enter  the  weekly  totals  of  receipts  and  payments  in  another  book,  upon 
which  he  paid  over  his  balances  from  time  to  time  to  bis  employer ;  and  having 
ientries  of  a  week's  payments  in  the  first  book,  amounting  to  25/.,  he  entered  them 
in  the  second  as  35/.,  and  two  months  after,  in  accounting  with  his  employer, 
thus  made  his  balance  10^  less  than  it  really  was,  and  paid  it  over  accordingly : 
Held,  that  he  could  not  be  convicted,  on  these  facts,  of  embezzlement,  without 
proof  of  his  having  received  some  particular  sum  for  his  employer,  and  converted 
that  sum  or  part  of  it  to  his  own  VLa^^-^Reg.  v.  Chapman,  1  C.  £cJC.  119. 

ESTOPPEL.    See  Tolls. 

EVIDENCE. 

1.  (Isfu0  roll — Evidence  of  nolle  prosequi,)  An  unsealed  issue  roll  is  not  a  record 
of  the  Court ;  and  therefore  the  entry  of  a  nolle  prosequi  thereon  against  one  of 
the  defendants,  is  not  the  proper  evidence  of  such  nolle  prosequi,  to  show  that,  as 
against  him,  the  action  is  at  an  end. — Fagan  v.  Dawson,  4  Man.  &  G.  711. 

2.  {Admissibility  of  decree  in  equity  interlalios — Ancient  pedigree — Fine — Estate 
necessary  in  conusor,)  On  the  trial  of  a  writ  of  right,  a  decree  of  the  Court  of 
Chancery,  made  in  Mar.  1783,  in  a  suit  between  the  father  of  the  tenant  and  certain 
other  persons  in  no  way  connected  with  the  demandant,  brought  to  establish  the 
will  under  which  the  tenant's  titla  arose,  and  by  which  decree  the  Court  directed 
that  the  estates  were  to  be  considered  as  belonging  to  the  tenant's  father,  the 
devisee,  and  that  he  should  be  let  into  possession  and  have  all  the  title-deeds  de- 
livered to  him,  was  admitted  in  evidence  for  the  purpose  of  explaining  the  cha- 
racter in  which  the  devisee  took  possession  of  the  estates  :  Held,  on  error  in  the 
Exchequer  Chamber,  that  the  decree  was  properly  admitted.  In  1768,  T.  I.  Selby 
by  bis  will  devised  as  follows : — ''  I  give  and  devise  to  my  right  and  lawful  heir- 
at-law  (for  the  better  finding  out  of  whom  I  direct  advertisements  to  be  published 
immediately  after  my  decease  in  some  of  the  public  papers)  all  my  manors,  lands, 
&c  in  B.,  to  hold  the  aforesaid  manors,  &c,,  to  my  heir-at-law,  his  heirs,  execu- 
tors, administrators,  or  assigns  for  ever,  subject  to  and  chargeable  with  the  pay- 
ment of  all  my  just  debts,  funeral  charges,  bonds,  annuities,  and  all  legacies 
hereinafter  mentioned  (various  legacies  to  relations  on  mother's  and  grandmother's 
side),  all  which  debts,  legacies,  &c.,  I  do  hereby  order  and  direct  to  be  paid  by 
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the  said  heir-at-law,  his  heirs,  executors,  or  assigns,  within  twelve  months  after 
my  decease ;  but  should  it  so  happen  that  no  heir-at-law  is  found,  I  then  do 
hereby  constitute  and  appoint  W.  Lowndes,  of,  Ace,  my  lawful  heir,  on  condition 
he  change  his  name  to  Selby,  And  I  give  the  estates,  and  all  the  manors  before 
mentioned,  together  with  all  rights,  &c.;  before  mentioned,  to  the  aforesaid  W. 
Lowndes,  subject  to  and  chargeable  with  all  the  legacies,  debts,  &c«  mentioned." 
The  testator  died  in  the  year  1772.  In  1773,  W.  Lowndes  was  appointed  receiver 
of  the  estates ;  and  in  May,  1783,  he  took  possession,  under  the  decree  of  March, 
1783,  and  thence  to  the  time  of  his  death  retained  it,  claiming  the  freehold»  and 
exercising  dominion  over  the  property  as  his  own.  In  April,  1764,  the  devisee 
(W.  Lowndes)  executed  two  deeds  in  the  name  ^f  Selby,  and  the  manor  courts 
held  by  him  after  that  date  were  held  in  that  name  :  Held,  that  a  fine  levied  by 
the  devisee  in  May,  1784,  with  proclamations,  was  admissible  on  the  mise  joined 
on  the  mere  right,  and  need  not  be  pleaded  specially,  and  that  the  devisee  had, 
at  the  time  of  levying  the  fine,  such  an  estate  of  freehold  as  would  make  the  fine 
operate  as  a  bar. 

At  the  trial  the  demandant  ofiered  in  evidence  a  Welsh  pedigree,  which  was 
entitled  "  The  Genealogie  of  the  Lloyds  of  Cwmgloyne,  county  of  Pembroke, 
shewing  their  descent  from  the  Ponces  of  Wales,  together  with  some  colaterall 
branches  of  the  same  family,"  and  which  was  traced  from  the  Lord  of  Rhys, 
Prince  of  South  Wales,  who  died  in  1233,  to  a  William  Lloyd  of  Treviggin, 
living  in  1733.  The  pedigree  stated,  in  one  of  the  accounts  of  one  of  the  colateral 
branches,  the  marriage  of  the  sister  of  William  Lloyd's  grandfather  to  a  Thomas 
Selby,  from  whom  the  demandant  alleged  that  Thomas  James  Selby,  the  testator, 
was  descended ;  and  it  also  stated  that  Erasmus  Lloyd  was  his  cousin,  and  the 
marriage  of  the  daughter  of  his  grandfather's  brother  with  a  person  of  the  name 
of  Ellis ;  and,  as  evidence  of  both  these  facts  was  material  to  the  demandant's 
case,  at  the  foot  of  the  pedigree  was  the  following  memorandum  :—<' Collected 
from  parish  registers,  wills,  monumental  inscriptions,  family  records,  and  history  ; 
this  account  is  now  presented  as  correct,  and  as  confirming  the  tradition  handed 
down  from  one  generation  to  another  by  Thomas  Lloyd,  Esq.,  of  Cwm  Gloyne, 
this  4th  day  of  July,  anno  domini  1733,  by  his  loving  kinsman,  &c.,  William 
Lloyd."  The  signature  was  proved  to  correspond  with  that  to  the  will  of  William 
Lloyd,  one  of  the  ancestors  of  the  demandant  named  in  the  count.  On  the  back 
of  the  document  was  an  indorsement  in  these  words : — ''A  true  account  of  my 
family  and  origin.  Thomas  Lloyd,  Cwm  Gloyne."  And  it  was  proved  by  the 
person  who  produced  it,  that  this  document  was  found  by  him  fifty  years  ago, 
amongst  the  papers  of  the  Cwm  Gloyne  family,  in  a  drawer  in  the  mansion  house 
of  the  Cwm  Gloyne  estate,  which  had  devolved  upon  him,  and  the  witness 
proved  the  endorsement  to  be  in  the  handwriting  of  Thomas  Lloyd  Cwm  Gloyne. 
This  pedigree  was  offered  by  the  demandant  as  being  altogether  admissible,  but 
the  Court  rejected  it.  It  was  then  successively  offered  as  evidence  of  the  pedigree 
of  the  first  collateral  branch-^as  evidence  to  prove  who  the  grandfather  of  William 
Lloyd  was — as  evidence  to  show  who  the  father  of  William  Lloyd  was — and 
again  rejected.  It  was  then  insisted  that  the  portion  which  stated  who  the  paternal 
uncle  and  first  cousins  of  William  Lloyd  were  was  admissible ;  then  that  those 
parts  which  showed  that  William  Lloyd's  uncle  John  died  a  bachelor,  and  that 
his  uncle  George  had  certain  children  then  living,  were  admissible ;  and  lastly, 
that  such  part  of  it  was  admissible  as  showed  a  marriage  of  Henry  Lloyd's  sister 
with  Ellis.    The  Court  below  rejected  it  altogether,  holding  it  admissible  for 
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any  purpose  and  to  any  extent :  Held,  that  the  document  was  improperly  rejected ; 
for  that  it  was  at  all  events  admissible  to  show  the  relationship  of  those  persons 
who  were  described  by  the  framer  as  living,  and  who  might  be  presumed  to  be 
personally  known  to  him. — DavieSt  dem.^Lowndes,  ten.,  7  Scott,  N.  R.  141. 

3.  (Enti-ies  of  deceased  agent.)  Where  it  was  the  course  of  business  for  H.,  one  of 
the  workmen  at  a  coal  mine,  to  give  notice  to  Y.,  the  foreman,  of  the  coal  sold, 
and  Y.,  not  being  able  to  write,  employed  one  B.  to  make  entries  of  the  sales  in 
a  book  at  the  time  from  his,  Y.'s,  information :  Held,  that  H.  and  Y.  being  dead* 
the  entries  were  not  evidence  in  an  action  for  the  price  of  such  coals. — Brain  v. 
Preece,  11  M.  &  W.  773. 

4.  (Handwriting,)  If  a  witness,  called  to  disprove  the  signature  of  a  defendant  to 
a  paper,  states  that  he  believes  the  signature  is  not  the  defendant's,  and  gives,  as 
his  reason  for  that  belief,  the  existence  or  absence  of  certain  peculiarities  which 
he  sa^s  do  not  or  do  exist  in  the  defendant's  genuine  signature,  the  opposite 
counsel  may  put  a  paper  into  his  hands  unconnected  with  the  cause,  and  ask  him 
whether  in  his  opinion  that  contains  a  genuine  signature  of  the  defendant ;  and  if 
he  answer  in  the  affirmative,  he  may  then  be  asked,  '*  Does  this  signature  contain 
(or  want)  those  peculiarities  which  you  have  stated  as  your  reasons  that  the  sig- 
nature in  dispute  is  not  genuine  ?**  And  semble,  that  if  the  witness  says  it  does  not, 
the  paper  may  be  laid  before  the  judge,  in  order  to  judge  of  that  answer.  (3  P. 
&  D.  179.)~roMng«  V.  Homier,  1  C.  &  K.  61. 

5.  (Old  map.)  An  old  map  of  a  parish,  produced  from  the  parish  chest,  and  which 
was  made  under  a  private  inclosure  act,  is  not,  without  proof  of  the  inclosure  act, 
evidence  as  to  the  boundary. — Reg,  v.  Inhabitants  of  Milton,  1  C.  &  K.  58. 

6.  (Declarations  of  debtor  against  interest,)  On  the  trial  of  an  issue  in  which  the 
question  is  whether  a  sale  of  goods  under  an  assignment  by  a  debtor  for  the 
benefit  of  his  creditors  is  fraudulent,  so  as  to  let  in  an  execution  against  the 
debtor,  declarations  made  by  the  debtor  before  or  at  the  time  of  the  execution, 
and  while  the  goods  remain  in  his  possession,  that  the  goods  were  not  his  own, 
are  not  admissible  in  evidence  in  favour  of  the  sheriff  or  party  claiming  under  the 
execution. — Robei'ts  v.  Justice,  IC.  6c  K.  93  ;  Prosser  v.  Gwillim,  id,  95 ;  Stothert 
V,  J  antes,  id.  121. 

7.  (Proof  by  subscribing  witness.)  Assumpsit  by  a  servant  against  his  master  for 
not  employing  him  under  a  written  agreement  to  serve  for  a  year,  which  had  not 
expired.  The  agreement  being  produced  under  notice,  held  that  it  was  not  neces- 
sary to  prove  it  by  the  subscribing  witness.  (5  C.  &  P.  48 ;  9  D.  &  R.  15.) — 
Bell  v.  Chaytor,  1  C.  &  K.  162. 

And  see  Bills  and  Notes,  1 ;- Power,  1. 

EVIDENCE  IN  CRIMINAL  CASES. 

(Confession,)  A  defendant  was  before  a  magistrate  on  a  charge  of  felony,  and  after 
the  examination  of  the  witnesses  against  him,  the  magistrate  said  to  him,  "  Be 
sure  you  say  nothing  but  the  truth,  or  it  will  be  taken  against  you,  and  may  be 
given  in  evidence  against  you  at  your  trial :"  Held,  that  a  statement  made  there- 
upon by  the  defendant  was  admissible.  (7  C.  &  P.  486.) — Reg,  v.  Holmes,  1  C. 
&  K.  248. 

EXECUTION. 

(  Discharge  of  defendan  t  in  execution  on  a  judgmen  t. )  The  Court  will  not  discharge 
out  of  custody  a  defendant  in  execution  on  a  judgment,  on  affidavit  that  the 
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plaintiff  has  in  his  hands  money  of  the  defendant's  exceeding  the  amount  of  the 
judgment.  (6  Taunt.  176  ;  3  D.  P.  C.  167.)— Cooft^ v.  Crofu,  3  D.  P.C.  (N.S.) 
360. 

EXECUTORS  AND  ADMINISTRATORS. 

{Title  of  administrator  by  relation,)  An  administrator  may  sue  for  the  price  of 
goods  sold  and  delivered  after  the  death  of  the  intestate,  and  before  the  grant  of 
the  letters  of  administration.  (3  D.  P.  0.  (N.  S.)  24  ;  Styles,  341 ;  1  Brod.  & 
B.  2S2.)— Fatter  v.  Bates,  3  D.  P.  C.  (N.  S.)  400. 

EXTENT. 

(Lien  of  the  crown  on  goods  of  a  crown  debtor  in  the  hands  of  a  pledgee,)  A  writ  of 
extent  having  issued  against  A.,  a  maltster,  for  a  debt  due  to  the  Crown  from  him 
for  duties  on  malt,  a  cargo  of  malt  was  seized  under  it  in  the  hands  of  the 
defendant.  The  defendant  being  allowed  to  plead  to  the  extent,  in  order  to  state 
his  interest  in  the  goods,  alleged  by  his  plea  that  the  malt  in  question,  after  being 
manufactured,  had  had  the  duty  charged  upon  it,  and  that  such  duty  was  paid ; 
that  it  was  then  deposited  by  A.,  the  maker,  with  the  defendant,  upon  a  contract 
with  him  that  he  was  to  accept  certain  bills  of  exchange  drawn  by  A.,  and  that 
the  malt  was  to  be  held  by  him  as  a  pledge  for  the  payment  of  them,  and  in  case 
the  bills  were  not  paid,  he  was  then  to  be  at  liberty  to  sell  the  malt ;  that  the 
bills  first  accepted  were  renewed,  but  before  the  renewed  bills  became  due  the 
malt  was  seized  : — Held,  that  the  malt  was  seizablein  the  hands  of  the  defendant 
under  28  Geo.  3,  c.  37,  s.  21,  as  goods  in  the  custody  or  possession  of  a  person  in 
trust  for  the  maker,  chargeable  with  duties  of  excise  in  arrear  and  owing  from 
such  maker,  such  goods  having  l)een,  whilst  in  the  hands  of  A.,  liable  not  only 
for  the  specific  duties  chargeable  upon  them,  which  had  been  paid),  but  for 
other  duties  for  which  A.  was  responsible  at  that  time,  and  remaining  so  at  the 
time  of  the  seizure.  -^ 

Quxre,  whether  goods  chargeable  with  excise  duties  under  7  &  8  Geo.  4,  c.  53, 
s.  28,  deposited  with  a  person  as  a  pledge  for  acceptances  given  by  him  to  the 
maker,  before  the  passing  of  4  &  5  Vict.  c.  20,  by  which  the  section  of  the  former 
act  imposing  the  duties  was  repealed,  and  similar  duties  imposed,  were  liable, 
since  the  passing  of  that  act,  to  be  seized  in  the  hands  of  the  pledgee. — Attorney - 
General  v.  Trueman,  11  M.  &  W.  694. 

And  see  Action  on  the  Case. 

FALSE  PRETENCES. 

1.  (Indictment — Scienter,)  Indictment  for  obtaining  money  under  false  pretences 
charged,  that  the  defendant  unlawfully  did  falsely  pretend  to  A.,  that  a  paper 
writing  which  he  produced  to  A.,  was  a  good  5/.  note  of  the  L.  bank,  by  means 
whereof  he  unlawfully  obtained  from  A.  certain  monies,  with  intent  to  cheat  and 
defraud  him  of  the  same,  whereas  in  truth  and  in  fact  the  paper  writing  was  not 
a  good  5/.  note  of  the  L.  bank.  Held  bad,  for  not  stating  that  the  defendant  ~ 
knew  it  was  not  a  good  note.  (1  Car.  &  M.  32Q,)-'Reg,  v.  PhilpottSj  1  C.  &  K. 
112. 

2.  (Evidence,)  A.  was  indicted  for  obtaining  200/.  from  B.,  by  falsely  pretending 
that  he  had  obtained  the  appointment,  of  an  emigration  agent,  and  that  for  200^ 
he  would  give  B.  a  share  in  the  appointment.  B.  swore  that  he  gave  the  money 
on  this  pretence,  which  was  falser  but  that  A.  induced  him  first  to  execute  a 
deed  of  co-partnership  between  them,  in  which  the  consideration  was  stated  to  be 
200/.,  and  in  which  nothing  was  said  of  the  agentship,  or  how  it  was  obtained : 


390  Digest  of  Cases. 

Held,  that  the  putting  in  of  this  deed  did  not  exclude  the  parol  evidence  of  the 
false  pretence,  and  that  if  the  deed  was  a  part  of  the  defendant's  scheme  to  effect 
the  fraud,  he  should  be  convicted. — Reg.  v.  Adamson,  1  C.  &  K.  192. 

FEIGNED  ISSUE.    See  Practice,  2  ;  Tithe  Commutation  Act. 

FINE.    See  Evidence,  2. 

FIXTURES. 

(Trover  for,  when  maintainable,)  Defendant  distrained  fixtures,  and  some  days 
afterwards  severed  and  removed  them  for  sale :  Held,  in  trover,  that  though  for 
the  purposes  of  that  action,  the  plaintiff  necessarily  treated  the  fixtures  as  goods 
and  chattels,  the  defendant,  by  whose  wrongful  act  they  had  been  brought  into  a 
chattel  state,  could  not  say  that  as  goods  and  chattels  he  had  a  right  to  distrain 
them,— Do//on  v,  Whittem,  3  G.  &  D.  260. 

FOREIGN  LAW. 

{Foreign  judgment,  effect  of,  in  English  courts — Liability  of  member  of  foreign  eom^ 
pany — Pleading.)  To  a  declaration  in  case  for  an  injury  done  to  the  plaintiff's 
ship  on  the  high  seas  by  a  ship  of  the  defendant,  then  being  under  the  care, 
direction,  and  management  of  certain  mariners  and  servants  of  the  defendant,  by 
their  negligence,  the  defendant  pleaded  as  fpllows  : — That  the  ship,  in  the  decla- 
ration secondly  mentioned,  ran  foul  of  the  plaintiff's  ship  on  a  certain  part  of  the 
high  seas,  situate  between  the  kingdoms  of  England  and  France,  and  out  of  the 
British  dominions ;  that  at  that  time  the  defendant  was,  and  still  is,  a  subject  of 
the  King  of  the  French,  and  was  a  holder  and  proprietor  of  shares  in,  and  acting 
director  of,  a  society  or  company  established  in  France,  by  royal  ordinance,  ac- 
cording to  the  laws  of  that  kingdom,  by  the  name  of,  &c ;  and  that,  at  the  time 
of  the  collision,  the  said  company  then  and  from  thence  hitherto  being  subjects 
of  the  King  of  the  French,  were  the  owners  of  the  said  ship,  and  by  their  mariners 
and  servants  were  then  navigating  the  same  as  subjects  of  the  King  of  the  French, 
for  certain  objects  for  which  the  said  company  was  established,  and  upon  that 
part  of  the  high  seas  before  mentioned,  and  the  said  company  did  then  and  there, 
by  their  mariners  and  servants,  commit  the  grievances  in  the  declaration  men- 
tioned ;  and  that  the  defendant  never  was  possessed  of  or  interested  in  the  said 
ship  otherwise  than  as  such  holder  and  proprietor  of  shares :  and  that,  by  the  law 
of  Francci  the  defendant  was  not,  at  the  time  of  the  committing  of  the  grievances, 
or  from  thence  hitherto,  responsible  for  or  liable  to  be  sued  or  impleaded  indivi- 
dually or  in  his  own  name  or  person,  in  respect  of  the  causes  of  action  in  the 
declaration  mentioned,  but  the  said  company  alone,  by  their  said  style  or  title, 
or  the  master  in  person  in  command  of  the  ship  for  the  time  being,  was  responsible 
for  and  liable  to  be  sued  and  impleaded  for  the  said  causes  of  action ;  and  that 
the  defendant  never  was  master,  or  in  command  of  the  said  ship. 

Held,  that,  if  this  plea  was  to  be  construed  as  meaning  to  aver,  that  by  the  law 
of  France  the  defendant  was  not  liable  for  the  acts  of  the  master,  but  that  a  body 
established  by  that  law,  and  in  the  nature  of  an  English  corporation,  were  the 
proprietors  of  the  vessel,  and  alone  liable  for  the  acts  of  the  master,  the  plea  was 
a  good  defence  to  the  action  :  but  if  the  plea  meant  only,  that  in  the  French 
courts  the  mode  of  proceeding  would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  company,  under  the  name  of  their  association,  the  plea 
was  bad.  The  Court  were  divided  in  opinion  which  was  the  proper  construction 
of  the  plea ;  Lord  Abinger,  C.  B.,  and  Alderson,  B.,  adopting  the  latter  con- 
struction ;  and  Parke,  B.,  and  Gurney,  B.,  the  former. 
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The  defendant  pleaded  also  (after  the  same  averments  as  to  the  place  of  the 
injury,  the  defendant's  being  a  subject  of  France,  and  a  member  of  the  company, 
&c.)  that  the  company,  for  the  recovery  of  the  damages  sustained  by  them  by  the 
negligence  and  mismanagement  of  the  plaintiffs  of  their  said  ship,  sued  and  pro- 
secuted, according  to  the  law  of  France,  a  writ  of  summons  to  the  plaintifis, 
whereby  they  were  required  to  appear  before  the  Court  of  the  Commercial  Tri- 
bunal of  Havre  on  a  certain  day,  in  order  that  the  said  Court  might  inquire  whe- 
ther, on  the  day  in  the  declaration  mentioned,  the  said  ship  of  the  plaintiffs  did, 
by  the  negligence  and  mismanagement  of  their  officers  or  crew,  run  on  board  of 
the  said  ship  of  the  company,  whereby  she  was  sunk,  and  to  hear  themselves 
condemned  in  person  and  goods,  &c.  &c. ;  the  said  Court  haying  jurisdiction 
ever  the  said  cause  and  the  matters  therein  arising.  The  plea  proceeded  to  state, 
that  the  plaintiffs  accordingly  appeared  in  the  Court  at  Havre,  and  defended 
themselves  against  the  claim  of  the  company,  and  insisted  that  the  collision  pro- 
ceeded from  the  negligence  of  the  servants  of  the  defendant,  as  in  the  declaration 
mentioned  ;  and  that  the  Court  adjudged  that  the  plaintiffs'  ship  did,  by  the  neg- 
ligence of  the  plaintiffs  by  their  officers  and  crew,  run  on  board  of  and  sink  the 
said  ship  of  the  company,  and  condemned  the  plaintiffs  in  damages  :  and  alleged, 
that  the  said  several  matters  of  defence  so  insisted  on  by  the  plaintiffs  in  the  Court 
at  Havre,  and  the  grievances  in  the  declaration  mentioned,  were  the  same  identical 
causes  of  defence  and  matters  of  grievance,  and  that  the  very  identical  question, 
whether  the  defendant  by  his  mariners  and  servants,  was  guilty  of  the  grievance 
in  the  declaration  mentioned,  arose  and  became  material  in  the  said  suit  in  the 
said  Court  at  Havre ;  and  being  there  examined  into,  it  was  adjudged  by  the  said 
Court*  having  jurisdiction  in  that  behalf,  that  neither  the  defendant  nor  the  Com- 
pany, by  his  or  their  mariners  or  servants,  was  or  were  guilty  thereof.  The  plea 
then  averred,  that  by  the  law  of  France,  the  judgment  so  recovered  in  the  French 
Court  was  an  absolute  and  final  bar  to  any  action  by  the  plaintiffs  against  the 
defendant  in  respect  of  the  grievances  and  causes  of  action  in  the  declaration 
mentioned. 

Held,  that  the  plea  was  bad  in  form,  for  not  commencing  and  concluding  by 
way  of  estoppel ;  and  in  substance*  for  not  showing  that  the  plaintifla  were  French 
subjects,  or  resident  or  present  in  France  when  the  suit  at  Havre  was  commenced, 
so  as  that  they  might  be  bound,  by  reason  of  allegiance,  or  domicile,  .or  temporary 
presence,  by  a  decision  of  the  French  Court. 

Querte,  whether,  even  with  such  allegations,  the  plea  would  have  been  a  bar 
to  the  action. — General  Steam  Navigation  Company  v.  Guillon,  11  M.  &  W,  878* 

Aid  see  Frauds,  Statutb  of. 

FORGERY. 

1»  (Order  or  warrant  for  the  payment  of  money.)  A  benefit  club,  whose  funds 
were  raised  by  contributions  of  the  members,  deposited  money  in  a  bank,  and 
obtained  the  usual  banker's  receipt,  the  bankers  being  directed  not  to  pay  the 
money  but  to  the  order  of  the  committee  of  the  club.  The  defendant,  a  member 
of  the  club,  got  possession  of  the  receipt,  and  with  it  presented  to  one  of  the 
bankers  a  forged  paper  purporting  to  be  an  authority  to  him  to  receive  the  moneys 
signed  by  three  officers  of  the  club,  and  sealed  with  its  seal.  The  banker  paid 
the  defendant  the  money ;  and  be  stated  that  he  should  not  have  done  so  on  the 
production  of  the  receipt  only,  without  the  forged  paper :  Held,  that  defendant 
was  rightly  conyicted  on  an  indictment  for  forging  and  uttering  this  paper,  de- 
scribmg  it  as  a  warrant  and  an  order  for  the  payment  of  money. — Reg,  v.  Harris  ^ 
1  C.  &  K.  179. 
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2.  {Same.)  A  post-dated  cheque  is  an  order  for  the  payment  of  money,  within  the 
1  Will.  4,  c.  66.— Rf^.  V.  Taylor,  1  C.  &  K.  213. 

FORMEDON. 

(^Limitation  of  time  for  bringing,}  The  twenty  years,  within  which  a  writ  of  for- 
medon  in  descender  must  he  brought  under  the  statute  21  Jac.  c.  16,  s.  1,  begin 
to  run  when  the  title  descends  to  the  first  tenant  in  tail. — ToUon  v.  Kaye,  7  Scott, 
N.  R.  222. 

FRAUDS,  STATUTE  OF. 

(Contract  to  answer  for.  debt  of  another— Consideration — Variance — Pleading,) 
Assumpsit.  The  declaration  alleged,  that  the  plaintiff  had  recovered  against  one 
R.  S.  the  sum  of  d007i.  12s.,  and  sued  out  a  ca.  sa.,  directed  to  the  sheriff  of 
Middlesex,  indorsed  to  levy  261 1/.  7s.  3d.  and  interest  on  2578/.,  besides  sheriff's 
poundage,  officers'  fees,  &c. ;  by  virtue  of  which  writ  the  said  sheriff  duly  took 
and  arrested  the  said  R.  S.  by  his  body,  and  then  had  and  kept  and  detained  him 
in  custody  under  and -by  virtue  of  such  writ,  and  by  execution  of  the  same  ;  and 
thereupon,  and  whilst  the  said  R.  S  was  so  in  custody,  to  wit,  on  &c.,  in  consi- 
deration that  the  plaintiff  ^would  procure  the  release  of  the  said  R.  S.  from  and 
out  of  the  said  custody  under  the  said  writ,  on  payment  of  poundage  and  officers' 
fees,  he,  the  defendant,  promised  the  plaintiff  to  pay  him  the  sum  of  500/.,  part 
of  the  said  damages  and  interest,  within  one  month,  and  to  give  a  bond  for  payment 
of  the  remainder  of  the  debt,  interest,  and  costs,  in  five  years.  The  following  agree- 
ment, intitled  in  an  action  between  R.  B.  plaintiff,  and  R.  S.  defendant,  and  signed 
«  l)y  the  present  defendant,  was  given  in  evidence : — "  In  consideration  of  your  having 
'  1  released  ihe  above-named  defendant  from  custody,  I  hereby  engageyl/vllh^  one  ' 
'  month  from  this  date,  to  pay  you,"  &c.  (as  stated  in  the  declaration).  This 
memorandum  was  addressed  to  the  plaintiff,  and  was  then  accepted  by  him,  and 
he,  at  the  same  time,  gave  an  order  for  the  discbarge  of  R.  S.,  *'  on  payment  of 
sheriff's  poundage  and  officers'  fees,  judgment  having  been  satisfied,"  and  the 
poundage  and  fees  were  then  paid  by  the  defendant.  The  sheriff's  officer  then 
stated,  that  R..S.  was  free  as  to  that  action,  but  there  being  two  detainers  lodged 
against  him,  R.  S.  was  detained  in  custody  at  the  suit  of  other  parties.  The  ca. 
sa.  was  irregular,  it  having  been  issued  into  Middlesex,  without  any  previous  ca. 
sa.  into  Kent,  where  the  venue  was  laid. 

Held,  6rst,  that  the  agreement  to  release  R.  S.  was  both  prospective  and  condi- 
tional, and  therefore  that  the.  contract  was  proved  as  laid. 

Secondly,  that  the  contract  was  not  within  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  s.  4,  and  therefore  did  not  require  to  be  in  writing ;  but  had  it  been  within 
the  statute,  qumre,  whether  there  was  a  sufficient  memorandum  in  writing  to 
satisfy  it.  y-  -  ' 

Thirdly,  that  the  allegation  in  the  declaration,  that  the  sheriff  du/y  arrested  R. 
S.  did  not  mean  that  R.  S.  was  in  custody,  so  that  he  could  not  be  dischai^ged 
without  the  defendant's  consent,  but  that  the  sheriff  had  duly  acted  under  the  writ, 
so  as  not  to  become  a  trespasser,  and  therefore  that  the  allegation  was  proved. — 
Butcher  v.  Steuart,  11  M.  &  W.  857;  3  D.  P.  C.  (N.  S.)  308, 

FRAUDULENT  BANKRUPTCY. 

An  indictment  against  a  bankrupt  on  the  6  Geo.  4,  c.  16,  s.  112,  for  not  surren- 
-    dering  on  the  42nd  day,  must  allege  an  intent  to  defraud  his  creditors.— jR«f.  v. 
Hill,  1  C.  &  K.  168. 
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GAME  ACTS. 

The  provisions  of  the  stat.  22  Geo.  3,  c.  93,  that  convictions  for  sporting  without  a 
certificate  shall  be  entered  and  registered  with  the  commissioners  of  taxes  of  the 
district,  aqd  returned  to  the.  clerk  of  the  peace,  are  directory  only,  and  the  con- 
viction is  not  void  for  want  thereof,  though  the  magistrate  may  be  liable  to  punish- 
ment for  not  complying  with  the  provisions  of  the  statute. — Mason  v.  Barker,  1 
C.  &  K.  100. 

GAMING. 

Semble,  that  money  (not  amounting  to  10/.),  lent  for  the  purpose  of  playing  at 
"skittles,**  may  be  recovered. 

But  money  lent  by  a  licensed  publican  for  the  purpose  of  enabling  a  guest  to 
play  cannot  be  recoVered  ;  the  "  knowingly  suffering  any  unlawful  games  or  any 
gaming  whatsoever"  upon  the  premises,  being  an  offence  against  the  tenor  of  the 
publican's  license,  which  subjects  him  to  certain  peiiahies  under  the  9  Geo.  4, 
c.  61,  s.  21.— Foot  V.  Bakei',  7  Scott,  N.  R.  301. 

GUARANTEE. 

(Alteration  of—  Pleading.)  Assumpsit  on  a  guarantee,  described  in  the  declaration 
as  **  a  guarantee  or  agreement  in  writing  :"  plea,  non  assumpsit :  Held,  that  it 
was  not  a  defence,  under  the  plea  of  non  assumpsit,  that  subsequently  to  the  exe- 
cution of  the  agreement,  and  whilst  it  was  in  the  possession  of  the  plaintiff,  a  seal 
was  affixed  to  the  defendant's  signature,  so  as  to  make  the  instrument  purport  to 
be  a  deed,  but  that  such  defence  ought  to  be  pleaded  specially. 

Assumpsit  on  a  guarantee.    Plea,  that  after  the  guarantee  or  agreement  in 

'  writing  had  been  made  and  signed,  and  after  the  defendants  had  promised  as  in 
the  declaration  mentioned,  and  after  the  guarantee  had  been  delivered  to  the 
plaintiff,  and  whilst  it  was  in  his  hands,  it  was,  without  the  knowledge  or  consent 
of  the  defendant,  altered  in  a  material  particular  by  some  person  to  the  defendant 
unknown,  and  its  nature  and  effect  materially  changed,  by  such  unknown  person 
affixing  a  seal  by  or  near  to  the  signature  of  the  defendant,  so  as  to  make  it  pur- 
port to  be  sealed  by  the  defendant,  and  to  be  the  deed  of  the  defendant ;  by  reason 
of  which  alteration  the  said  guarantee  became  void  in  law.  At  the  trial,  it  was 
proved  that  the  guarantee  when  signed  had  no  seal  to  it,  but,  when  produced  in 
evidence  by  the  plaintiff,  it  had  a  wafer  affixed  to  it  before  the  signature  of  the 
defendant :  Held,  first,  that  the  plea  was  proved,  and  that  it  purported  to  be  the 
deed  of  the  defendant :  secondly,  on  a  motion  for  judgment  non  obstante  veredicto, 
that  the  plea  was  a  good  defence  to  the  action. — Davidson  v.  Cooper,  11  M.  & 
W.  778  J  3  D.  P.  C.  (N.  S.)  377. 

And  see  Bills  and  Notes,  2. 

HIGHWAY* 

1.  {Ordei'  of  justices  for  indictment  for  non-repair  of  highway,  form  of,)  Where 
justices  in  special  sessions  make  an  order,  under  the  stat.  5  &  6  Will.  4,  c.  SO, 
ss.  94,  95,  directing  an  indictment  against  a  pansh  for  the  non- repair  of  a  high- 
way, the  duty  or  obligation  to  repair  having  been  denied  by  the  surveyor,  on 
behalf  of  the  inhabitants  of  the  parish,  on  the  hearing  of  a  summons  under 
8.  94,  such  order  must  show  on  the  face  of  it  that  the  special  session  is  held 
within  the  special  sessions'  division  in  which  the  highway  is  situate ;  if  it  do  not, 
an  order  of  sessions  on  the  defendants,  for  the  costs  of  such  prosecution,  is  wholly 
void,  even  though  it  should  appear  by  recital  on  the  record  of  quarter  sessions 
that  the  special  session  was  held  within  the  proper  division,  and  though  in  fact  it 
was  so  held.— Re^.  v.  Martin,  2  Q.  B.  1037. 
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2.  {Authority  of  surveyor  to  remove  fences.)  A  surveyor  cannot  take  down  a  fence, 
under  5  &  6  Will.  4,  c.  50,  s.  69,  unless  it  be  on  the  road,  and  within  fifteen 
feet  of  the  centre  of  it.  And  for  this  purpose  the  "  way"  means  only  that  part 
which  has  been  used  by  the  public  as  such,  and  does  not  include  rough  uninclosed 
ground  by  the  side  of  it,  over  which  a  carriage  could  not  gc^Evani  v<  OakUyf 
1  C.  &  K.  127, 

HOUSEBREAKING.    See  Indictment,  1. 

HUSBANJ)  AND  WIFE. 

(Conveyance  by  married  woman,)  Where  a  married  woman,  the  heir  of  a  surviving 
trustee,  lived  apart  from  her  husband,  who  was  in  a  very  nervous  and  excitable 
state,  so  as  to  render  it  difficult  if  not  impossible  to  procure  the  execution  by  him 
of  any  legal  instrument,  the  Court  refused  ^o  dispense  wtb  his  concurrence  in  the 
conveyance  of  the  property  (under  3  &  4  Will.  4,  c.  74,  s.  91)  until  an  applica- 
tion had  been  made  to  him  to  concur ;  although  neither  husband  nor  wife  had 
any  interest  in  the  property  to  be  conveyed. — In  re  Mirjin,  4  Man.  &  G .  635. 

And  see  Costs,  7. 

INDICTMENT. 

1.  (Housebreaking,)  An  indictment  for  misdemeanor,  charging  that  the  defendant 
unlawfully  broke  and  entered  the  house  of  A.  "  with  intent  the  goods  and  chattels 
in  the  said  dwelling-house  then  and  there  being,  then  and  there  feloniously  to 
steal,  take  and  carry  away,"  is  good,  without  stating  whose  goods  they  are. — 
Reg.  V.  Lawes,  1  C.  &  K.  62. 

2.  (Conclusion  contra  formam  staiuti,)  The  stat.  1  Vict.  c.  86,  defining  what  is 
the  night  for  the  purpose  of  burglary,  and  mitigating  the  punishment,  does  not 
render  it  necessary  that  an  indictment  for  burglary  should  conclude  contra  formam 
statuti.— Re^.  v.  Polly,  1  C.  &  K.  77. 

3.  (For  drowning  mine — Statement  of  property  in  mine,)  On  an  indictment  for 
drowning  a  mine,  one  count  stated  it  to  be  the  mine  of  J.  P.  and  others,  another 
of  J.  D.  C,  and  a  third  of  R.  R.  J.  P.  and  his  two  brothers  were  lessees  of 
the  mine,  but  had  left  off  working  it  a  few  days  before  the  offence,  when  R.  R. 
began  to  work  it,  as  he  stated,  for  the  benefit  of  J.  D.  C,  who  was  trustee  by 
deed  for  the  North  and  South  Wales  Bank.  No  deed  was  proved.  Conviction 
on  this  indictment  sustained. — Reg,  v.  Jones,  1  C.  &  K.  181. 

4.  (For  murder  of  bastard  child — Name  of  child.)  Indictment  for  the  murder  of  a 
bastard  child  a  month  old,  in  one  count  described  the  child  as  Harriet  Stroud,  and 
in  the  second  as  "  a  female  of  tender  age,  whose  name  is  to  the  jurors  unknown." 
It  was  proved  that  the  child  was  baptized  Harriet,  and  so  called ;  but  there  was 
no  evidence  that  she  had  ever  been  called  Harriet  Stroud :  Held,  that  the  prisoner 
could  not  be  convicted  on  either  count.  (7  C.  &  P.  260.) — Reg.  v.  Stroud,  1 
C.  &  K.  187.  * 

5.  (For  larceny — Statement  of  ownership  of  property — Charging  bailee,)  A  member 
of  a  club  was  indicted  for  stealing  some  of  the  plate  used  at  the  club-house.  It 
appeared  that  the  house-steward  slept  in  the  house,  and  said  that  he  had  the 
charge  of  all  the  plate,  and  was  responsible  for  it ;  but  the  plate  was  delivered 
every  night  to  the  under-butler,  who  was  appointed  by  the  club,  and  by  him 
placed  in  a  chest  in  the  pantry :  Held,  that  the  defendant  could  not  be  convicted 
on  an  indictment  which  alleged  the  plate  to  be  the  goods  of  the  house-steward, 
and  to  have  been  stolen  in  his  dwelling-house. — Reg,  v.  Ashley,  1  C.  &  K.  198* 
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6.  (For  manslaughter — When  bad  for  ambiguity,)  An  inquisition  for  manslaughter 
charged  that  A.  and  B.  in  and  upon  C.  did  make  an  assault,  and  that  A.  with  a 
certain  stick  or  staff,  &c.,  and  B.  with  a  certain  stick  or  cane,  &c.,  the  said  A. 
feloniously,  &c.  then  and  there  did  strike  and  beat,  &o.  thereby  then  and  there 
giving  him  divers  mortal  wounds,  &c. :  Held  bad,  as  not  sufficiently  showing  to 
whom  the  word  '*  giving*'  referred :  and*  tembU,  that  the  charging  the  blows  to 
be  given,  in  the  alternative,  with  a  stick  or  staff,  was  also  had,— Reg,  v.  Jones,  1 
C.  &  K.  243. 

And  see  Bioamy  j  Coining  ;  Falm  Prbtencbs,  1  j  Fraudulent  Bankruptcy. 

INSOLVENT. 

(Discharge  of,  from  liability  on  bill  of  exchange,)  The  discharge  of  an  insolvent 
debtor  from  a  debt  in  respect  of  which  he  has  accepted  a  bill  of  exchange  is  no 
discharge  as  to  the  bill  in  the  hands  of  a  third  person,  unless  the  holder's  name 
be  inserted  in  the  schedule,  or  it  be  stated  therein  that  he  is  unknown,  pursuant 
to  the  Stat  1  &  2  Vict,  c.  110,  s.  76.— B«cfc  v.  Beverley,  11  M.  &  W.  845. 

INSURANCE. 

(Liability  of  broker  for  not  effecting  insurance  according  to  his  undertaking,)  In 
case  against  an  insurance  broker  for  not  effecting  an  insurance  according  to  his 
undertaking,  the  declaration,  after  stating  the  retainer  and  employment  of  the 
defendant  to  cause  an  insurance  to  be  made  on  the  plaintiff's  ship,  tackle,  &c., 
and  the  defendant's  acceptance  of  such  retainer  and  employment,  alleged,  by  way 
of  breach,  that  although  a  reasonable  time  had  long  before  the  commencement  of 
the  suit  elapsed,  and  before  the  loss  of  the  ship,  yet  the  defendant  did  not  nor 
would  within  such  leasonable  time  cause  to  be  made,  according  to  the  custom  of 
merchants,  insurance  upon  the  said  ship,  tackle,  &c.,  and  did  not  nor  would 
cause  the  same  to  be  insured,  nor  cause  a  policy  of  insurance  to  be  made,  sub- 
scribed and  underwritten  thereon,  from  and  against  the  perils  of  the  sea  and  other 
risks  usually  borne  by  underwriters,  nor  did  nor  would  cause  the  plaintiff  to  be 
insured  in  respect  of  the  said  ship,  tackle,  &c.  from  and  against  such  perils,  nor 
did  nor  would  cause  to  be  made  thereon  any  insurance  or  policies  of  insurance 
subscribed  or  underwritten  j  but  the  defendant  so  to  do  had  wrongfully  and  in 
breach  of  his  duty  and  retainer  and  acceptance  thereof  wholly  neglected  and  re- 
fused, and  still  did  neglect  and  refuse.  It  appeared  in  evidence  that  the  defendant 
had,  shortly  after  he  had  been  employed  so  to  do,  contracted  with  the  Newcastle 
Commercial  Insurance  Company  for  an  insurance  on  the  plaintiff's  ship,  &c.,  and 
shortly  afterwards  obtained  from  the  secretary  of  the  company  what  purported  to 
be  copies  of  the  policies.  Stamped  policies  were  afterwards  subscribed,  but  not 
given  out,  it  being  the  practice  of  the  company  to  retain  them  in  their  possession 
until  wanted,  in  consequence  of  a  loss.  There  was  no  precise  evidence  as  to  the 
time  when  the  stamped  policies  were  actually  executed,  the  evidence  being  that 
it  was  usual  to  execute  them  very  shortly  after  the  order.  To  a  demand  of  the 
policies  on  the  part  of  the  plaintiff  after  the  loss  of  the  vessel,  the  defendant  sent 
an  evasive  reply.  It  was  left  to  the  jury  to  say  whether  or  not  the  defendant  had 
procured  the  policies  to  be  executed  within  a  reasonable  time:  the  jury  having 
found  for  the  plaintiff,  and  the  judge  being  satisfied  with  the  verdict,  the  Court 
refused  to  grant  a  new  trial :  and  held,  on  motion  in  arrest  of  judgment,  that  the 
action  being  founded  on  an  express  contract,  and  the  breach  not  being  larger  than 
the  terms  of  the  contract,  the  declaration  was  sufficient.*— Turpin  v.  Bilton,  6 
Scott,  N.  R.  447. 

And  see  Bankruptcy,  1. 
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INTERPLEADER  ACT. 

1.  The  1  &  2  Will.  4,  c.  58,  s.  1,  does  not  apply  to  cases  in  which  the  applicant 
has  given  to  any  other  of  the  litigant  parties  a  right  against  himself,  independent 
of  the  property  in  dispute.    (2  Myl.  &  C.  1.) 

SembU,  a  foreigner  residing  abroad  cannot  be  called  upon  to  come  in  and  state 
his  claim  under  the  Interpleader  Act. — Patomi  t.  Campbell,  3  D.  P.  C.  (N.  S,) 
397. 

2.  Where  a  Judge  at  chambers  has,  by  consent,  disposed  of  an  interpleader  rule  in 
a  summary  way,  under  I  &  2  Will.  4,  c.  58,  s.  1,  the  Court  has  no  power  to 
review  his  decision.  (10  M.  &•  W.  556,y-Shortridge  v.  Youngy  3  D.  P.  C. 
(N.  S.)  416. 

JOINT  STOCK  COMPANY. 

1.  (Liability  of  shareholder — Construction  of  statute.)     By  the  5th  section  of  the 
'  4  &  5  Vict.  c.  Ixxxiz.,  an  act  to  enable  the  Patent  Rolling  and  Compressing 

Iron  Company  to  purchase  certain  patents,  and  to  sue  and  be  sued,  it  was  enacted 
that  in  all  actions  to  be  instituted  or  prosecuted  against  the  company  "  it  shall  be 
sufficient  to  state  the  name  of  the  secretary  or  some  one  of  the  directors,  or, 
where  there  shall  be  no  secretary  or  director,  then  the  name  of  some  one  of  the 
shareholders  for  the  time  being  of  the  company,  as  the  nominal  defendant  repre- 
senting the  company  in  such  proceedings."  The  act  contained  further  provisions 
for  the  reimbursement,  &c.  of  shareholders  who  might  be  sued  "  in  any  other 
manner  than  under  the  powers  and  authorities  thereinbefore  given  :"  and  sect.  31 
enacted,  "  that  nothing  therein  contained  should  extend  to  incorporate  the  com- 
pany, or  to  relieve  or  discharge  the  company,  or  any  of  the  shareholders  thereof, 
from  any  responsibility,  duty,  contract  or  obligatiou,  whatever,  to  which  by  law 
they  then  were  or  at  any  time  thereafter  might  be  subject  or  liable,  either  as 
between  such  company  and  other  parties,  or  as  between  the  company  and  any  of 
the  individual  shareholders  thereof,  and  others,  or  as  between  themselves,  or  in 
any  manner  whatever :"  Held,  that  it  was  not  imperative  upon  a  creditor  to  sue  in 
the  manner  pointed  out  by  sect.  5,  but  that  he  might  at  his  option  proceed  against 
any  shareholder. 

Held  also,  that  the  fact  of  the  defendant  having  been  a  party  to  a  contract  for 
the  procuring  the  act,  of  his  name  appearing  in  the  act  as  a  subscriber  to  the 
undertaking,  and  of  his  having  afterwards  executed  a  deed  of  settlement,  which 
recited  that  the  company  was  in  operation,  was  evidence  whence  the  jury  might 
reasonably  infer  that  he  was  a  partner  in  the  concern  from  the  commencement — 
Beech  V.  Kyre,  7  Scolt,  N.  R.  327. 

2.  (Dissolution  of  under  tei'ms  of  deed  of  settletnetit — Acts  of  shareholders  ftresent  at 
meetings,  how  far  binding  on  absetit  shareholders.^  The  first  count  of  the  decla- 
ration alleged  that  the  plaintiff  and  defendants,  and  others,  had  for  three  years 
carried  on  the  business  of  bankers,  under  the  provisions  of  the  7  Geo.  4,  c.  46, 
by  the  name  of  the  Northern  and  Central  Bank  of  England,  and  that  the  plaintiff 
was  the  holder  of  one  hundred  shares  in  the  capital  of  the  said  bank  of  lOl.  each ; 
that  shortly  befoie  the  making  of  the  promise  thereinafter  mentioned,  the  bank 
or  company,  and  the  business  thereof,  were  duly  dissolved,  and  altogether  ceased 
and  determined ;  that  the  defendants  were  shareholders  and  directors  of  the  com- 
pany ;  and  that,  at  a  general  meeting  of  the  shareholders  at  the  time  of  the  dis- 
solution, it  was  agreed  by  and  amongst  the  shareholders  that  the  assets  of  the 
said  bank  or  company  should  be  realized  with  all  convenient  speed,  and  that  such 
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portion  of  them  as  might  not  be  required  to  meet  the  engagements  of  the  said 
bank  or  company  should  be  divided  amongst  the  said  shareholders  rateably  and 
in  proportion  to  the  shares  j[espectively  held  by  them,  in  such  dividends  as  the 
directors  might  from  time  to  time  deem  fit,  a  dividend  to  be-  declared  at  least 
once  in  every  six  months.  The  declaration  then  proceeded  to  allege,  that  there- 
upon, and  in  consideration  that  the  defendants  were  allowed  and  permitted  to 
realize,  and  were  then  intrusted  with  the  assets  of  tlie  company  by  the  other 
shareholders,/or  reward  to  them  the  defendants  in  that  behalf,  they  the  defendants 
promised  the  several  shareholders  to  realize  the  said  assets  with  all  convenient 
speed,  and  to  divide  such  portion  of  them  as  might  not  be  required  to  meet  the 
engagements  of  the  company  amongst  the  shareholders  rateably  and  in  propor- 
tion to  the  shares  respectively  held  by  them,  in  such  dividends  as  they  the  de- 
fendants might  from  time  to  time  deem  fit,  a  dividend  to  be  declared  at  least 
once  in  every  six  months.  The  declaration  then  averred,  that  although  the  de- 
fendants were  allowed  to  realize,  and  were  intrusted  with  the  assets  of  the  com- 
pany, and  although  they  did  realize  a  large  sum  of  money,  of  which  a  larger 
portion  was  not  required  or  necessary  to  meet  the  engagements  of  the  said  bank 
or  company,  and  which  portion  was  sufficient,  when  divided  amongst  the  share- 
holders, to  allow  to  each  shareholder  a  dividend  of  10s.  for  each  share;  and 
although  the  defendants  did  deem  it  fit  that  such  dividend  of  10s.  for  each  share 
should  be  paid  to  each  shareholder,  and  although  they  were  requested  by  the 
plaintiff  to  pay  him  the  dividend  on  the  shares  so. held  by  him,  yet  that  the  de- 
fendants would  not  declare  or  pay  to  the  plaintiff  the  said  dividend  or  any  part 
thereof.  The  declaration  contained  a  second  breach,  alleging,  that  although  the 
defendants  were  so  allowed  to  realize  and  were  intrusted  with  the  assets  of  the 
company,  and  although  they  did,  after  the  expiration  of  the  two  first  six  months 
from  the  agreement  and  promise,  realize  a  large  amount,  of  which  a  large  portion 
was  not  required  or  necessary  to  meet  the  engagements  of  the  said  bank,  and 
which  was  sufficient,  when  divided  amongst  the  shareholders,  to  allow  to  each 
shareholder  a  dividend  of  10s.  for  each  share ;  and  although  the  defendants,  in 
part  performance  of  their  promise,  did,  within  the  two  first  six  months  after  the 
said  meeting  and  promise,  deem  fit  to  declare,  and  did  declare,  two  dividends 
according  to  their  promise,  yet  they  did  not  within  the  third  space  of  six  calendar 
months,  or  at  any  other  time  afterwards,  although  the  time  had  long  elapsed 
before  the  commencement  of  the  suit,  deem  fit  to  declare  any  dividend  in  respect 
of  the  said  shares,  whereby  the  plaintiff  had  lost  the  dividend  of*  10s.  for  every 
share  so  held  by  him  as  aforesaid.  Hie  declaration  also  contained  counts  for 
money  had  and  received,  and  on  an  account  stated. 

The  defendants,  amongst  other  pleas,  pleaded,  first,  (o  the  whole  declaration, 
non  assumpserunt ;  thirdly,  to  the  first  count,  that  the  bank  or  company,  and  the 
business  or  trade  thereof,  had  not  been  nor  was  duly  dissolved,  nor  had  the  said 
bank  or  company,  and  the  business  or  trade  thereof,  ceased  or  determined,  nor  did 
the  same  cease  and  determine  modo  et  formk ;  fourthly,  also  as  to  the  first  count, 
that  it  was  not  agreed  by  and  amongst  the  shareholders  modo  et  form&,  &c. ; 
fifthly,  also  to  the  first  count,  that  the  defendants  were  not  allowed  tp  realize,  nor 
were  they  intrusted  with  the  assets  of  the  company  modo  et  forrn^,  &c. ;  seventhly, 
to  the  first  breach  of  the  first  count,  that  the  portion  of  the  amount  so  realized 
as  in  that  count  mentioned  was  required  and  necessary  to  meet  the  said  engage- 
ments of  the  said  bank  or  company,  and  that  there  never  was  any  portion  of  the 
said  amount  not  being  so  required  or  necessary  which  was  sufficient,  when  divided 
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as  in  the  first  count  mentioned,  to  allow  each  shareholder  such  dividend  as  in  the 
first  count  mentioned ;  eighthly,  also  to  the  first  breach  of  the  first  count,  that  the 
defendants  did  not  deem  fit  that  such  dividend  should  be  paid  and  divided  amongst 
the  shareholders  modo  et  formi,  &c. ;  ninthly,  also  to  the  same  first  breach,  that 
the  defendants  had  no  notice  of  the  Beveral  premises,  modo  et  form&»  &c. ; 
tweifthly,  to  the  second  breach,  a  plea  like  that  secondly  pleaded  to  the  first 
breach ;  thirteenthly,  also  to  the  second  breach,  that  the  defendants  had  no  notice 
modo  et  formi ;  fourteenthly,  also  to  the  second  breach,  that  the  defendants  did, 
within  the  said  third  space  of  six  months,  deem  fit  to  declare,  and  did  declare,  a 
dividend  of  10f«  in  respect  of  the  shares  in  the  bank. 

Upon  the  trial,  the  jury  found  a  special  verdict,  by  which  it  appeared  that  the 
company  had  for  some  years  prior  to  and  up  to  and  upon  the  29th  of  August,  1839, 
carried  on  the  trade  and  business  of  bankers,  under  the  provisions  of  7  Geo.  4, 
c.  46,  upon  the  terms  and  conditions  contained  in  two  deeds  of  settlement,  dated 
respectively  the  1st  of  July,  1834,  and  the  30th  of  August,  1836 ;  and  after  setting 
out  those  provisions  of  the  first  deed  of  settlement,  wherein  were  contained  the 
circumstances  under  which  and  the  manner  in  which  the  bank  and  compSiny  might 
be  dissolved  at  an  extraordinary  general  meeting  of  the  shareholders  called  for  that 
purpose,  by  certain  persons  called  the  Manchester  Board  of  Directors,  the  special 
verdict  proceeded  to  state  in  detail  the  calling  of  an  extraordinary  general  meeting 
by  the  Manchester  directors  pursuant  to  the  provisions  of  the  deed  of  settlement ; 
the  meeting  of  the  shareholders  on  the  29th  of  August,  in  pursuance  of  such 
call,  circumstances  which,  according  to  the  provisions  of  the  deed,  authorized  the 
shareholders  present  at  the  meeting  to  dissolve  the  company,  and  the  adoption  at 
that  meeting  of  those  steps  which  were  prescribed  by  the  deed  of  settlement  as 
the  means  of  effecting  the  dissolution,  and  afterwards  in  terms  found  that  it  was 
at  that  meeting  resolved  by  several  persons  present: — first,  that,  in  conformity 
with  the  said  requisition  of  John  Hazeldine,  the  said  company  was  thereby  dis- 
solved ;  secondly,  that  the  winding  up  of  the  affairs  of  the  company  should  be 
intrusted  to  the  then  present  board  of  directors,  with  power  to  them  to  employ 
and  pay  for  such  assistance  as  might  be  necessary  for  that  purpose,  and  that  any 
three  of  them  should  be  empowered  to  act  as  a  quorum ;  thirdly,  that  the  assets 
of  the  company  should  be  realized  with  all  convenient  speed,  and  that  such  portion 
of  them  as  might  not  be  required  to  meet  the  engagements  of  the  company  should 
be  divided  amongst  the  shareholders  lateably  and  in  proportion  to  the  shares 
respectively  held  by  them,  in  such  dividends  as  the  directors  might  from  time  to 
time  deem  fit,  a  dividend  to  be  declared  at  least  once  in  every  six  months  ; 
fourthly,  that  a  copy  of  the  said  proceedings  and  resolutions  at  the  said  extra- 
ordinary general  meeting  should  be  transmitted  to  each  shareholder,  and  that 
thenceforth  no  transfer  of  shares  to  parties  not  already  shareholders  should  be 
permitted.  The  special  verdict  then  proceeded  to  state,  that  no  number  whatever 
of  proprietors  personally  present  at  the  said  meeting  was  desirous  of  continuing 
and  carrying  on  the  said  concern,  nor  did  in  writing  undertake  so  to  do ;  that  a 
copy  of  the  said  proceedings  and  resolutions,  as  well  of  the  general  half-yearly 
meeting  as  of  the  extraordinary  general  meeting,  was  in  due  manner  transmitted 
to  the  plaintiff  and  the  other  shareholders  of  the  company ;  and  that  the  said 
-trade  or  business  so  theretofore  carried  on  as  aforesaid  by  the  said  company  on 
and  from  the  said  29th  of  August,  1839,  was  and  thence  hitherto  hath  been 
wholly  discontinued,  save  and  except  so  far  as  was  absolutely  necessary  for  the 
winding  up  of  the  affairs  of  the  said  company;  and  that  the  defendants,  so  being 
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fiuch  directora  as  aforesaid,  thereuponi  in  pursuance  and  by  virtue  of  the  said 
resolutions  at  the  extraordinary  general  meeting  as  aforesaid,  did  proceed  to  the 
winding  up  of  the  afiairs  of  the  said  company :  Held,  that  the  company  was 
duly  dissolved  according  to  the  provisions  of  the  deed  of  settlement,  and  that  it 
had  altogether  ceased  and  determined  according  to  the  meaning  of  the  allegation 
in  the  declaration,  and  consequently  that  the  plaintiff  was  entitled  to  the  verdict 
on  the  third  issue. 

Secondly,  that  the  partnership  having  been  dissolved,  the  members  present 
could  have  no  legri  authority  to  bind  the  absent  shareholders,  unless  it  had  been 
expressly  given ;  that,  in  the  absence  of  any  finding  of  such  authority,  the  Court 
could  only  consider  an  agreement  made  at  that  meeting  as  an  agreement  by  and 
amongst  the  parties  present ;  that  the  allegation  in  the  declaration,  that  the  agree- 
ment was  by  and  between  all  the  shareholders,  was  expressly  negatived  by  the 
finding  of  the  jury;  that  neither  the  plaintiff  nor  Haigh  (one  of  the  defendants) 
was  present  at  the  meeting ;  and  theiefore  that  the  defendants  were  entitled  to 
the  verdict  on  the  fourth  issue. 

Thirdly,  that  the  facts  found  did  not  support  the  averment  traversed  by  the  fiftli 
and  sixth  pleas,  and  that  the  defendants  were  entitled  to  the  verdict  thereon. 

Fourthly,  that  the  resolution  passed  at  the  extraordinary  general  meeting  of  the 
29th  of  August,  1839,  per  se  contained  no  contract  upon  which  any  right  of 
action  at  law  could  be  maintained  even  as  between  the  defendants  and  the  other 
shareholders  present  at  that  meeting,  and  a  fortiori  no  binding  contract  between 
the  plaintiff  and  the  defendants,  the  plaintiff  and  one  of  the  defendants  being 
absent,  and  there  being  no  finding  that  either  of  them  had  any  previous  authority, 
or  by  sabsequent  adoption  made  themselves  parties  to  any  agreement  then  entered 
into;  and  that  there  were  no  facts  stated  in  the  special  vei-dict  to  make  out  any 
subsequent  contract  by  the  defendants  with  the  plaintiff  to  entitle  him  to  recover 
under  the  second  and  third  counts,  and  consequently  that  the  defendants  were 
entitled  to  the  verdict  upon  the  first  issue. 

Held,  also,  that,  upon  the  facts  found,  the  defendants  were  entitled  to  the 
verdict  on  the  seventh,  eighth,  and  fourteenth  issues,  and  the  plaintiff  to  a  verdict 
on  the  fifteenth  issue ;  and  that  the  verdicts  on  the  ninth  and  thirteenth  issues 
must  be  entered  distributively,  according  to  the  finding  of  the  jury. — Lyon  v. 
IfaynM,  7Scott,  N.R.371. 

JOINT  STOCK  BANKING  COMPANY. 

{When  within  7  Geo,  4,  c,  46.)  Where  a  banking  co-partnership,  established 
under  7  Geo.  4,  c.  46,  s.  9,  had  once  begun  to  carry  on  the  trade  and  business 
of  bankers,  and  issued  notes  accordingly,  but  subsequently  stopped  payment,  and 
merely  kept  the  establishment  open  for  the  purpose  of  paying  their  notes  and 
winding  up  the  afiairs  of  the  concern :  Held,  that  they  still  continued  to  be  a 
banking  co-partnership,  within  the  meaning  of  the  7  Geo.  4,  c.  46,  so  as  to  be 
entitled  to  sue  by  their  public  officer. — Davidion  v.  Cooper,  11  M.  &  W.  778. 

JUDGMENT. 

I.  {Satisfaction  of—Purchater  with  notice,)  The  defendant  being  indebted  to  the 
plaintiff  in  the  sum  of  1070^,  agreed  to  allow  a  judgment  he  had  before  given 
for  500i.  to  stand  as  security  for  the  payment  of  the  1070/.  After  the  passing 
of  the  statute  1  &  2  Vict.  c.  110,  a  third  person  purchased  the  defendant's  land 
with  notice.  The  defendant  afterwards  died :  Held,  that  the  defendant  in  his 
lifetime  could  not  have  been  entitled  to  have  satisfaction  on  the  roll  on  payment 
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of  5001.  and  interest,  and  that  a  purchaser  with  notice  stood  in  the  same  position. 
r-Cro/Vi  V.  Wilkiruon,  3  G.  &  D.  280. 

2.  (Charging  stock  under  1  5f  2  Vict,  <;.  1 10,  ss.  14,  15.)  Certain  stock,  the  snbject- 
matter  of  a  deed  of  settlement  ezecated  under  the  sanction  of  the  Cooit  of 
Chancery,  having  been  charged  by  the  oider  of  a  judge  under  the  1  &  2  Vict, 
c.  1 10,  ss.  14,  15,  the  trustees  moved  to  discharge  the  order,  on  the  ground  that 
the  judgment  debtor  had  forfeited  all  interest  under  the  settlement  by  taking  the 
benefit  of  the  provisions  relating  to  insolvent  debtors.  The  motion  was  opposed, 
upon  a  suggestion  that  the  settlement  was  fraudulent  and  void  as  against 
creditors,  and  that  a  suit  was  pending  in  the  Court  of  Chancery  to  avoid  it:  the 
Court  declined  to  interfere.— Ao^«rf  v.  HoUaway,  7  Scott,  N.  R.  274. 

3.  (HegiitratioH  of.)  An  outstanding  docketed  judgment,  not  registered  pursuant  to 
the  1  &  2  Vict.  c.  110,  s.  19,  and  2  &  3  Vict.  c.  11,  ss.2,  3,  is  not  a  valid 
objection  to  the  title  of  a  vendor,  on  the  sale  of  itdMy. ^Bedford  ▼.  Forbes,  1 
C.  &  K.  33. 

4.  ( When  it  binds  lands  of  defendant  dying  after  verdict.)  Where  a  party  dies 
after  verdict  and  before  judgment,  his  lands  are  bound  by  a  judgment  entered  up 
within  two  terms  after  verdict,  under  17  Car.  2,  c.  8,  s.  1.  (I  Lev.  277.) — 
Saunders  v.  M'Gowran,  3  D.  P.  C.  (N.  S.)  405. 

JURY. 

(Challenge  of  array,)  A  challenge  of  the  array,  stating  that  the  sheriiF  *'  has  not 
chosen  the  panel  indifferently  and  impartially,  as  he  ought  to  have  done,  and 
that  the  panel  is  not  an  indifferent  panel  of  the  county,"  is  bad  on  demurrer  as 
being  too  general.— i7e^.  v.  Hughes,  1  C.  &  K.  235 ;  see  R^x  v.  Dolby,  id.  238. 

Andsee  New  Trial,  1 ;  Writ  op  Trial,  1. 

JUSTICES  OF  THE  PEACE. 

(Notice  of  action  to — Venue,)  On  a  complaint  under  the  Pawnbrokers*  Act  before 
the  defendant,  who  was  a  police-magistrate  at  Greenwich,  the  plaintiff  was 
examined  for  the  defence.  The  defendant  was  dissatisfied  with  his  evidence,  and 
directed  him  to  be  detained  while  he  considered  the  principal  case,  which  he  dis- 
missed for  the  want  of  jurisdiction  ;  the  plaintiff  was  then  taken  before  the  de- 
fendant,  who  told  him  that  he  should  commit  him  unless  he  found  bail  to  appear 
on  a  subsequent  day.  He  immediately  gave  bail  and  was  discharged.  He  appeared 
on  the  day  named,  and  a  charge  of  perjury  was  then  examined,  and  the  plaintiff 
committed  for  trial.  A  bill  for  perjury  afterwards  preferred  was  thrown  out.  Held, 
that  the  defendant  was  so  acting  as  to  be  prim&  facie  entitled  to  the  privileges 
of  a  justice  of  the  peace  when  sued,  and  that  if  the  plaintiff  imputed  that  the 
defendant  was  not  acting  bon»i  fide,  he  should  have  required  that  the  opinion  of 
the  jury  should  be  taken  on  that  point. 

Held,  also,  that  though  the  defendant  was  not  professing  to  exercise  any  extra- 
ordinary powers,  given  by  the  Police  Act,  2  &  3  Vict.  c.  71 ,  under  which  he  was 
appointed,  he  was  entitled  to  the  benefit  of  the  enactments  in  that  statute,  in 
favour  of  persons  sued  for  anything  done  in  pursuance  of  that  act,  or  in  execu- 
tion of  the  powers  and  authorities  of  it;  and  therefore,  that  the  action  not  having 
been  commenced  within  three  months  after  the  act  complained  of,  and  the  venue 
not  having  been  laid  in  Middlesex,  the  plaintiff  was  properly  nonsuited. — Hasel- 
dine  v.  Grove,  3  G.  &  D.,210. 

LANCASTER  COURT  OF  COMMON  PLEAS. 

A  motion  for  a  new  trial  in  an  action  in  the  Court  of  Common  Pleas  at  Lancaster, 


Common  Law.  401 

may  of  right  be  made  in  any  of  the  Courts  at  Westminster,  although  for  conveQi- 
ence  the  judges  have  recommended  that  it  should  be  made  in  the  Court  in  which 
the  judge  sits  who  tried  the  cause.— iSmitftunt  v.  Taylor,  3  D.  P.  C.  (N.  S.)  376. 

LARCENY. 

1.  {In  a  dwelling-house.)  A  person  who  in  hii  own  dwelling-house  steals  the 
goods  of  another  to  the  value  of  5^,  may  be  convicted  under  the  1  Vict.  c.  90, 
s.  2,^Reg,  V.  Bowden,  1  C.  &  K.  146. 

2.  (What  sufficient  taking.)    It  is  a  sufficient  taking  to  constitute  larceny,  where, 
.the  defendant  having  previously  endeavoured  to  induce  a  servant  of  the  prosecu- 
tor to  join  in  robbing  him,  the  servant,  by  the  master's  directions,  persuades 
the  defendant  to  come  to  the  prosecutor's  house,  and  there  leaves  money  of  the 
prosecutor*s  in  his  way,  which  he  takes. — Reg,  v.  Williams,  1  C.  &  K.  195. 

3.  (By  adulterer.)  An  adulterer  cannot  be  convicted  of  stealing  the  goods  of  the 
husband  brought  by  the  wife  alone  to  the  defendant's  lodgings,  and  by  her  merely 
placed  in  the  room  in  which  the  adultery  is  afterwards  committed ;  but  it  seems 
it  would  be  otherwise  if  the  goods  could  in  any  way  be  traced  to  bis  personal 
possession.  (1  Mood.  C.  C.  243  ;  1  Car.  &  M.  1 12.)— JRe^.  v,  Rosenberg,  1  C. 
&  K.  233. 

4.  (Of  goods  lost,)  The  only  cases  in  which  a  party  finding  a  chattel  belonging  to 
another  can  be  justified  in  appropriating  it  to  his  own  use,  are,  where  the  owner 
cannot  be  found,  or  where  it  may  be  fairly  said  that  the  owner  has  abandoned. 

If  a  person  drop  a  chattel  and  another  find  it  and  take  it  away,  there  being 
reasonable  means  of  finding  out  the  owner,  and  restore  it  only  because  a  reward 
is  offered,  he  is  guilty  of  larceny. — Reg.  v.  Peters,  1  C.  &  K.  245. 
And  see  Indictment,  6. 

LEITER  STEALING. 

A  person  was  sent  to  put  a  letter,  containing  promissory  notes,  into  the  post,  the 
post-office  being  at  an  inn.  He  laid  the  letter,  with  money  for  the  postage,  on  a 
table  in  the  inn  near  the  letter-box,  and  pointed  it  out  to  a  female  servant  of  the 
innkeeper  (not  authorized  to  receive  letters  for  her  master),  who  said  '*  she  would 
give  it  to  them,"  but  stole  the  letter  and  its  contents :  Held,  that  this  was  not  a 
"  post  letter,"  and  the  stealing  was  not  an  offence  within  1  Vict.  c.  36,  s.  27  or 
28.— R«^.  V.  HarUy,  1  C.  &  K.  89. 

LIBEL. 

(Evidence  of  subsequent  publications,  when  admissible.)  In  an  an  action  for  a  libel, 
the  plaintiff,  in  order  to  show  quo  animo  the  libel,  which  was  the  subject  of  the 
action,  was  written,  gave  io  evidence  two  subsequent  letters  addressed  by  the 
'  defendant  to  third  parlies,  containing  substantially  a  repetition  of  the  slanderous 
matter :  Held,  that  they  were  properly  received,  though  the  libel  declared  on  was 
free  from  ambiguity,  and  the  letters  offered  were  written  after  the  commencement 
of  the  action,  and  that  their  admissibility  was  not  affected  by  the  lapse  of  time 
intervening  between  the  writing  of  the  respective  letters. — Pearson  v.  Lemaitre,  6 
Scott,  N.  R.  607. 

LICENSED  VICTUALLER.    See  Gaming. 

LIEN. 

(General  lien — Evidence  of --Stoppage  in  transitu^  Operation  of2SfS  Vict.  c.  29.) 
S.,  a  woolstapler  at  Huddersfield,  was  in  the  habit  of  making  purchases  of  wool, 
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which  he  duected  to  be  consigned  to  the  defendant,  a  wharfinger  and  shipping 
agent  at  Hall,  who  forwarded  them  to  him  at  Huddersfield  by  carrier.  In  July, 
1841,  S.  purchased  certain  wool  in  Scotland,  which  was  paid  for  by  £.,  his  agent 
there,  and  by  him  forwarded  to  the  defendant  at  Hull.  Part  of  this  vqol,  con- 
sisting of  ten  bags,  arrived  at  Hull  on  the  27th  of  September,  and  a  portion  of  it 
was,  at  ten  o'clock  on  that  morning,  taken  possession  of  by  the  defendant,  the  re- 
mainder being  taken  possession  of  by  him  between  ten  o'clock  and  four.  £.  re- 
ceived from  S.,  in  repayment  of  the  advances  made  by  him  for  the  purchase  of  the 
wool  in  question,  acceptances  of  S.,  which  were  running  at  the  time  of  S/s  bank- 
ruptcy, and  were  afterwards  dishonoured.  On  the  21st  of  September,  £.  received 
a  letter  from  S.,  in  which  he  informed  him  of  his  insolvency,  and  directed  him  to 
get  the  wool,  and  do  the  best  he  could  to  save  himself.  Accordingly,  on  some 
day  between  the  26th  of  September  and  the  1st  of  October,  E.  gave  directions  to 
seize  the  woo).  The  remaining  portion  of  the  wool  arrived  at  Hull  on  the  3d  of 
October,  and  was  delivered  into  the  defendant's  warehouse  on  the  6th,  7th,  and 
8lh  of  that  month.  An  act  of  bankruptcy  was  committed  by  8.  on  the  22nd  of 
September ;  the  fiat  was  dated  and  issued  on  the  27th,  and  it  was  signed  between 
twelve  o'clock  and  two  o'clock  on  that  day,  but  it  did  not  appear  at  what  hour  it 
was  delivered  out.  The  defendant,  who  claimed  to  retain  the  wool  in  satisfiaction 
of  a  general  balance,  had  been  in  the  habit  of  sending  to  the  bankrupt,  by  the 
carrier,  together  with  the  goods,  printed  delivery  orders,  which  stated  that  all 
goods  were  considered  as  general  lien,  subject  not  only  to  freight,  but  also  to  the 
balance  of  any  former  account  due  from  the  owners  or  consignors.  These  orders 
had  been  seen  more  than  once  in  the  bankrupt's  hands,  and  on  one  occasion  the 
weights  therein  stated  had  been  altered  by  him. 

Held,  in  an  action  of  trover  by  the  assignees  of  S.  to  recover  the  value  of  the 
thirty-six  bags  of  wool,  first,  that  £.  had  no  right  to  the  goods,  in  respect  of  which 
the  defendant  could  retain  them ;  secondly,  that  the  defendant  had  not  established 
any  right  of  general  lien,  by  virtue  of  which  he  could  retain  any  part  of  the  goods. 

Semble,  (per  Parke  B.),  the  stat.  2  &  3  Vict.  c.  29,  operates  to  protect  a  claim 
of  general  lien  on  goods  of  a  bankrupt  coming  into  the  hands  of  the  party  before 
the  fiat,  without  notice  of  an  act  of  bankruptcy. — Bowman  v.  Malcolm,  11  M.  & 
W.  833. 

LOAN  SOCIETY. 

(Effect  of  certificate  of  barrister  under  the  act — Stamps  on  securities,)  The  rules 
and  regulations  of  a  loan  society,  established  pursuant  to4be  5  &  6  Will.  4*  c. 
23,  were  certified  by  the  barrister  appointed  for  the  purpose,  on  the  12th  of 
August,  1839,  and  deposited  with  the  clerk  of  the  peace  on  the  13th,  but  were 
not  inrolled  until  the  14th  of  October,  being  the  next  quarter  sessions :  Held, 
that  the  society  became  entitled  to  all  the  benefit  of  the  statute  from  the  date  of 
the  certificate. 

By  one  of  the  rules  of  the  society,  it  was  provided  that  loans  should  be  secured 
by  \\\e  joint  promissory-note  of  the  borrower  and  one  or  more  approved  sureties, 
but  the  form  given  was  that  of  ^  joint  and  several  note.  By  the  7th  section  of 
the  5  &  6  Wilt.  4,  c.  22,  notes  or  securities,  &c.  made  in  pursuance  of  the  rules 
and  regulations  of  the  society  are  exempt  from  stamp  duty :  Hel4>  that  ^  joi^t 
and  several  note  taken  from  a  borrower  and  his  sureties  was  within  the  exemptiQi), 
—Brddburne  v.  Wkitbread,  7  Scott,  N.  R.  283. 

LUNATIC. 

(Bond  given  by  committu  of  lunatic,  scire  facias  on.)    A  bond  givfp  jfi  the  crown 
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by  thd  commitUQ  of  a  lunatip,  on  his  appointment,  is  withio  the  s^at.  33  Hen.  8, 
c,  39,  «.  50,  and  ihe  crown  is  entitled  to  treat  it  %s  »  matter  o{  record,  (|{)d  have 
a  scire  facias  thereon. — Reg,  v.  Chambers,  11  M.  &  W.  776. 

MAINTENANCE. 

Assumpsit  for  work  and  labour  as  an  attorney;  to  which  the  defendant  pleaded  a 
special  plea,  that  the  work  was  done  in  pursuance  of  an  agreement,  and  under 
circumstances  which  amounted  to  maintenance.  At  the  trial,  it  appeared  that 
the  lands  in  the  parish  of  T.  consisted  of  old  and  new  inclosures,  the  former  of 
which  had  always  been  e^mpted  from  payment  ef  tithes  in  kind,  there  being 
paid  instead  a  certain  sum,  varying  in  amount,  for  each  of  the  several  farms; 
whereas,  for  the  new  inolosures,  tithes  in  kind  were  paid,  or  a  composition  in  lieu 
of  tithes  entered  into;  that  in  1882  the  principal,  &c.,  of  Jesus  College,  the 
patrons  of  the  living,  and  lessees  of  the  tithes,  having  given  notice  to  the  tenants 
and  proprietors  of  the  old  inclosures  to  set  out  their  tithes  in  kind,  a  meeting  of 
the  proprietors  in  consequence  took  place,  at  which  it  was  resolved  **  that  the 
proprietors  do  resist  the  claim  of  the  college,  and  support  the  present  moduses ; 
and  that  the  expenses  incurred  in  such  proceedings  shall  be  borne  and  paid  by 
the  proprietors,  in  proportion  to  the  value  of  their  estates ;  and  that  Messrs.  F. 
(the  plaintiff)  and  W.  be  requested  to  take  such  steps  as  may  be  considered 
necessary."  This  resolution  was  signed  by  the  defendant  and  six  other  pro* 
prietors  of  land  in  the  parish.  At  the  tin^e  pf  entering  into  this  agreem^qt,  it 
was  uncertain  whetlier  the  cgllege  wouI4  prop^^  by  one  or  several  l)illi  ip 
equity;  but  nme  bills  were  subsequently  filed <  »nd  seven  issueei  were  direc^d 
against  the  occupiers  gf  the  different  farms  :  ^e1d,  that  this  agreeipent  was  not 
illegal,  and  did  not  amount  to  maintenanee,  since  the  proprietors  had  reasonable 
ground  to  believe  ths^t  they  had  a  copptmon  interest  in  proving  ths  IfiAds  to  be  an- 
cient inclosures. — Findan  v.  Parker,  11  M*  &  W*  675. 

MANOR. 

(Grant  of  reputed  manor,  what  passes  by.)  A  grant  of  a  reputed  manor  will  not  pass 
a  freehold  interest  in  the  waste  within  the  ambit  of  the  manor,  nor  in  any  specific 
tenement  of  the  grantor.— Doc  d.  Clayton  v.  Williams,  11  M.  &  W.  808. 

MARRIAGE.    See  Power. 

MASTER  AI^D  SERVANT. 

(Hiring  for  a  year — Evidence  of  usage.)  In  an  action  for  wrongfully  dismissing 
the  editor  of  a  newspaper,  the  declaration  stated  that  he  was  engaged  for  a  year. 
There  wa^  no  direct  evidence  as  to  the  time  for  which  he  was  engaged  :  Held, 
that  he  might  go  into  evidence  of  a  custom  for  editors  of  newspapers  to  be  en- 
gaged for  a  year,  unless  there  was  an  express  stipulation  to  the  contrary. — Hoi- 
croft  v.  Barber,  1  C.  &  K,  4  ;  see  Baxter  v,  Nurse,  id.  10. 

MIDDLESEX  COUNTY  COURT  ACT. 

1.  (Suggestion  under,  traversable,)  A  suggestion  under  the  Middlesex  County 
Court  Act,  (23  Geo.  2,  c.  33,  s.  19),  to  deprive  the  plaintiff  of  costs,  and  allow 
the  defendant  double  costs,  on  the  ground  that  the  plaintiff  has  recovered  less 
than  40s,  damages,  and  that  the  defendant  was  an  inhabitant  of  and  resident  in 
Middlesex,  and  liable  to  be  summoned  to  the  county  court,  is  traversable ;  and 
that,  notwithstanding  the  plaintiff  has  previously  shown  cause  against  a  rule  to 
enter  the  suggestion. 

If  the  defendant  succeeds,  he  will  be  entitled  to  the  costs  of  that  traverse, 

A  rule  having  been  made  absolute  for  the  plaintiff  to  bring  in  the  posteai  bq  that 

dd2 


404  Digest  of  Cases. 

the  defiradant  ni^ht  enter  the  toggetttoa  tberedo,  the  plaioliff  bimMllefttei»dJtbe 
soggeitioDi  on  the  roll  in  a  traversable  form,  and  added  ae traverse :  HeVi^.ti^ftt 
thia  was  iiregmlar. 

-  Where  the  right  of  a  party  to  aoy  costs  depends  vpon  a  Hct,  the  4eler0)mation 
of  which  ia  not  by  the  statute  law  vested  in  the  Conrl,  add- whiqb  laoMlst  fa&^^tf^ed 
on  the  fecoid  to  justify  tbe  awavd  of  jcosls  coptrary  to  the  u^ual  coutsia.  Jibe  &ot  is 
traversable,  and  may  be  tried  by  a  jury.«^ IffatMn  v.  QuiUer,  1 1  M.  &.W#  760 ; 
3  D.  P.  C.  (N.  S.)  244. 

3,  (^Suggestion  under,)  An  executrix  sued  in  assumpsit  for  4/.  Is.  Id,,'  in  respect 
of  a  debt  fouud  by  the  testator's  books  to  be  due  from  the  defendant.  Before  ac- 
tion brought,  tbe  defendant  alleged  that  he  had  a  set-off,  but  he  pleaded,  as  to  21, 
15«.  his  bankruptcy,  and  as  to  the  residue  non  assumpsit;  the  plaintiif'  entered  a 
nolle  prosequi  as  to  the  21. 15s.,  but  recovered  a  verdict  on  the  other  issue  for  1/. 

,  §8,  Id,  the  residue.  The  cause  of  action  having  arisen  in  Middlesex  :  Held,  ^hat 
tibe  defendant  was  entitled  to  enter  a  suggestion  for  double  costs,  under  the  23 

.    Geo.  2,  Q.  33a  s.  19  ;  and  that  his  right  to  do  so  was  not  affected  by  the  position 

.  of  the  plaintiff  as  an  executrix,  or  by  her  ignorance  of  the  defepdant*s  banlcniptcy, 
.or  by  the  fact  of  the  bankrupicy  not  being  put  in  issue.  (1  Dougl.  246  ;  1.  H.  & 
W.aOO;  14  East,  301.)— 5fi//«?tf//v.  Brqc^er,  3D.  P.  C.(N.S.)  231. 

MP^£#    ^ee  Xvdictment,  3. 

MONEY  HAD  AND  RECEIVED.  ^ 

(Voluntary  fuiyment,)    One  Martin,  being  in  embarrassed  circurostaaeeSa  ax^uted 
.   a  deed  of  .oomposition  to  secure  to  his  creditors  tlie  payment  of  .7s.  i»  the 
pound  upon  their  respective  debts.    The  defendants,  who  were  creiiitorsi  r^fiiyed 
to  sign  the  deed  until  they  had  obtained  from  Martin  a  promise  to  give  ^hem 
security  for  the  difference  between  the  composition  and  the  full  amount  of  tfaeir 
dem^nd^  and  afterwards,  in  pursuance  of  that  agreement,  Martin  gave  them  his 
promissory  notes  payable  to  themselves  or  order.    The  defendants  indorsed  the 
,   notes  and  paid  them  into  their  banker's  at  Leeds,  to  whom  they  were  in  tbe  tiabit 
of  indorsing  all  bills  and  notes  received  by  them,  and  drawing  generally 'on 
account.    The  notes  were  presented  at  maturity  by  (he  London  correspondents  of 
.  the  Le^ds  bankers,  and  paid  by  Martin,  who  continued  his  dealings  vnth  the  de- 
,,  fendants  dpwi^  to  the  bankruptcy  (which  took  place  about  three  years  afterwards), 
:  without  ever  complaining  of  the  transaction,  or  attemping  to  set  off  the  payments 
msLde  in  respect  of  the  notes  against  the  subequent  demands  of  the  defendants 
^pon  him.    There  was  no  evidence  to  show  the  state  of  the  account' bietweeh  the 
^-d^feod^A^s  ^Q^  ^^^  I.eeds  bankers  at  the  time  of  (he  payments,  nor  any  igvidehce 
that  Martin  knew  in  what  character  the  bankers'who  presented  th^  notes'  held 
them.    In  an  action  for  money  had  and  received,  brought  by  the  4s$)gii^s'  of 
'  Martin  to  recover  back  the  amount  of  these  notes,  it  was  left  to  the;iiiiy  tosay 
whether  or  not  the  payment  was  voluntavy,  «nd  they  were  teld-  thalrril  ith»j  ^pay- 
ment  was  made  to  the  bankers  as  agents  Only,  it  maat  be  considered,  aaiv^n- 
'  tary,  a6d  that,  if  they  found  tife  payment  to  be  voiu&tfcry,  and  ti»  liay«  jbefii.4aade 
with  a  fall  knowledge  of  the  oircamstaiioes,  they  nmal  find  fior  \k^^,defejiAMa ; 
'   otherwise  for  the  |>laintif&.    The  Court  directed  a  new  trial,  in  orde^.that  the 
'   attention  of  the  jury  might  be  more  pveeisely  direatcd  to  the:q]|iesti#«  whether 
Martin  knew  the  character  in  which  the  Imnkers  presented  the  npteft— aa^agmts, 
'  or  as  holders  for  value*— Gi6i<m  v.  BrttOfi- 7  Scott,  Nk. R.  30,9,.        .    ::,  -,«...« 
MONEY  PAID.  ....=    . 

A.  entered  into  a  written  agreement  with  B.  to  let  him  a  hoaso  for  a  yei|P^'and-tti- 
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^kfed  th^Mio/thalt  if  B;  should  expend  money  in  repairs,  and  A%  sfaookl  not  at 
•    Ibeeniti  of  theyeav  grant  to  or  procure  for  B.  a  lease  of  the  house  for  seven 

years,  A.  would  repay  to  B.  half  the  amount  of  repairs,  not  ezoeedtng  40/., 
'<  ttiithttt'tfc^yea^  B.  expended  money  in  repairs,  but  A.  never  gra&ted  or  pro- 
'  dUFed  a  lease.  Held;  that  B.  could  not  recover  from  A.  ball  the  amount  so 
^  ^xpeadedi  in  an  action  for  money  paid,bttt  must  declare  specially  oa the  contract. 

'•^TAVirneii'v.'.fi/inonrfs,  1  C.  &  K.  44. 

MUNICIPAL  CORPORATION  ACTS. 

t,  (^Comp^sation  to  town  clerk,)    On  the  death  of  a  town  clerk,  wHo  bad  served 

thirty- two  years,  his  son  was  appointed  to  the  office  six  months  before  the  pasring 

.of  the  5^&  6  \Vill.  4,  c.  76.    The  appointments  were  •'during  pleasure,"  but 

,tne  usage  was  that  they^  were  held  for  life  or  during  good  behavibur.    Iii  Ja- 

,    nuary,1836,  the  son  was  reappointed  :  in  1839  he  was  dismissed, libt  fo'rmiscon- 

'duct.    Ife  claimed  compensation  under  s.  66,  which  the  council  refused  ;  ^nd 

"on  appe?il  to,  the  Lbids  of  the  Treasury,  they  decided  that,  as  he  had  been 

expressly  appointed  during  jpleasure,  when  the  intention  to  remodel  niiitridpal 

'^  ciqrporations  ha4  been  long  ^nown,  they  considered  tiira  as  having  the  ofJSce 

Without  any  expectation  that  he  sbbu!^  hold  it' for  his  life,  and  thought  be^as 

not  entitled  to  any  compensation.  Held,  that  the  Treasury  had  assumed  to  decide 

on  title,  and  not  merely  on  the  value  of  an  office,  and  therefore  had  exceeded 

their  jurisdiction:  and  it  not  appearing  thit  tbe'pattjr  had  beiesn  IppfiilltfQd. ill 

''"^Vtts{€hii>f  (he  sttit'ate,'^eOoiirt  of  Qwsen's  Bench  awarded. a  raandamua  to.tb^ 

''4o#h  eduricil'to  asfiess  compemsatioB  to  bim.*^^^.  v.  Mayor,  Sfo,  ^  U^rwiph, 

'-9  Qi  B.  909.- •    V-     i^  ,  -      '  .  ;.,.,; 

^.^Wha^iis  bikrgets  list — Qualification  for  aldermanJ)     The  proceedings  "which 

take  place  wit^  lespect  to  the  burgess  lists  in  a  borough,  under  statute  5' Sc  6 

,^  Will.  4»  ,c.^  76/  between.  September  5tb  and   November  1st,  are  only  for  the 

.,  prjepai:ation  of  that  which  is  to  be  the  burgess  list  or  roll  for  the  year  beginning 

^  on  JiI^ovjBrnber  1st ,  and  until  that  .day  the  placing  of  a  name  on  such  Ifet'or  roll 

•^   gives  no  qualification  under  the  statute,  the  list  or  roll  of  the  former  year  be^ng 

the,  Ji)urgess  list  or  roll  till  November  1st.    Therefore,  where  a  pers'oii  'not  a 

,  councillor  was,  elected  aldernoan,  to  supply  an  extraordinary  vacancy,  on  the 

.  29th  OctQbef,  his  n^me  being  on  the  revised  burgess  list  finally  made  up  on  Oc- 

.  to|i>er  2^nd^,bjUt  not  being  oii  the,  burgess  list  of  the  preceding  Octobei':  Hc/ld, 

..that  h^  was  not,  at  th^  lime  of  suqh  election,  "  entitled  to  be  on  the  bUrgess  ti6t," 

.  iWij^hjn  8.t?i)t.  ,5^  J5  Will.  4,  c,  76,  s.  28,  and  thejefor^  was  not  qualified  to  be  a 

,   ppunqilIor,,pd'oot  properly  elected  alderman.— Re^.  v.  Harvey,  2  Q,  B.  €75; 

^p(:S,eemiatM^  of  dkM-UaUe  trtuSeAy.)    A  testator,  by  his  will^dated  ip*  1506,;  de- 

V <»^:the'niaiior<>l'C.,> 'arid 'all.  kis  IsEndsiaC*,  to  Uusteesi^r  tbe  f9^^^iDg^)>y 

-<  (&«^raaybf>^ahd'«lderfaiiw^ofiBri3tol,.cif  an  iiospital  for  thai  edu4^tio%  oi^  j^)or 

c-l«ilattt«'aiid'OirpttalM;.  apdthat  tkiyshoaki  bf  lor  ever  thegoyemort  ,i  &^.  .ftC  the 

..   MMifcfc'>    Qd^niBtiaabeth^^Q^ttef  o^^  the  ^aid  ipjiyor  a^^  cqpftmon 

^  'town^il'^^ad  tliei^<8acoes8Dr8,iidioo}d  be  called.  ;*r  The  Go^v«r.nora  of  the  Iiospital 

i-'^Queefi'EUaabeih  of  Byistol/'  atid sboald  havoithie  government  ^f.  ^U l^^^id 

■  ^•«p{^et;  ^*i  'and  6f  ati  the  imnda^  teDemeiit»,.&Q»»:&nd  $houid  be: a  bodyi^r- 

porate  and  politic  bf  itself  •for  eiver,  capable  of  bolding  lan4Si  SiC^ ,  The  )hosp^al 

and  lands  continued  vested  in  the  mayor  and  common  councH< as. governors, of 

:4he  boapkaldovra  to  thu  pasting  of  thQ  Municipal  Corporation  Act. (5  .&  6  Will. 
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4,  c.  t6).  fey  the  ^Ist  sectioh  of  that  diet  it  was  enacted,  that,  in  every  borough 
in  which  the  body  corporate  shall  stand  seised  of  any  herediidtnents  in  trust  for 
charitable  uses  or  trusts,  all  the  estate,  right,  interest  and  title  &nd  all  the 
Jwwers  of  such  body  corporate,  in  respect  of  the  said  toseS  and  ti-ust,  should  con- 
tinue in  the  persons  who,  at  the  time  of  the  passing  6f  the  act,  wfere  such  trustees 
as  aforesaid,  until  the  1st  August,  1B36,  br  Until  parliainent  should  otherwise 
order,  and  should  immediately  thereupon  utterly  cease  and  determine  :  Provided 
that,  if  parliament  should  not  othervrise  direct  on  or  before  the  1st  of  August, 
1836)  the  Lord  Cbancellor  should  make  saeh  orders  as  he  should  see  fit  for  the 
administration,  subject  to  such  charitable  uses  and  trusts  as  aforesaid,  of  such 
trust  estates*  Parliament  having  made  no  provision,  the  Lord  Chancellor,  by 
an  order  dated  the  19th  of  October^  appointed  certain  persons  (being  in  fact  the 
members  of  the  new  corporation)  to  be  trustees  of  the  charity  estates  lately  vested 
in  the  corporation  of  Bristol.  An  action  of  ejectment  having  been  brought  on 
demises  by  the  governors  of  the  hospital,  and  also  by.  the  old  and  new  corpora- 
tion of  Bristol,  to  recover  possession  of  the  charity  estates :  Heidi  first,  that 
notwithstanding  the  71st  section,  the  legal  estate  remained  and  had  always  been 
vested  in  the  corporation  as  governors  of  the  hospital,  and  that  the  71st  section 
affected  only  the  equitable  interest  in,  or  rather  the  right  of  administering  the 
charitable  funds ;  and  therefoi'e  that  the  plaintiff  was  entitled  to  judgment  on 
the  demises  from  the  corporation. 

Secondly,  that  the  meaning  of  the  71st  section  was,  that  the  estate  and  interest, 
in  respect  of  the  uses  and  trusts  only,  and  not  the  legal  estate,  was  to  continue 
in  those  in  whom  it  was  then  vested. 

Quare,  whether  VSk  71st  section  applied  to  this  case,  because  the  parties 
seised  of  the  land  were  not  the  municipal  body  corporate  of  Bristol,  but  a  depa- 
rate  corporatiop,  viz.  the  governors  of  the  hospital,  though  the  natural  members 
of  both  bodies  corporate  were  the  same:  but  held,  that  the  plaintiff  was  at  all 
events  entitled  to  recover  under  the  demise  from  the  governors  of  the  hospital. — 
Doe  d.  Queen  Elhabeth's  Hospital,  Bristol,  v.  Norton,  11  M,  &  W.  913. 

MURDER* 

{Committed  abroad^  tHal  of.)  A  British  subjecti  who  commits  a  murder  in  a 
foreign  country  on  a  person  not  a  British  subject,  is  triable  in  England,  under 
the  9  Geo.  4,  o*  31,  b.  l.-^Reg,  ?.  Azzopardif  1  C.  &  K.  203. 

And  see  ItsmcrHtvt,  4. 

NEW  TRIAL. 

1*  (For  misconduct  of  jury.)  The  Court  refused  to  set  aside  a  verdict,  upon  an 
affidavit  by  the  plaintiff's  attorney,  stating  that  one  of  the  jury  asserted  in  Court, 
*'  in  the  presence  of  others  of  the  jurjr  th^n  pre^ht  in  Court,"  ftnd  unbmitrfeidicted 
by  them,  iifltaediately  aftet  the  delivery  of  the  verdict,  and  whiht  the  bffifefer  was 
paying  thetH  their  fee$,  thslt  the  verdict  had  been  decid<!d  by  fot.^-Bttr^ss  v. 
Langley,  6  Scott,  N.  R.  618. 

2.  (Perverse  verdict,)  The  Court  refused  to  set  aside  a  verdict  as  perverse,  on  the 
ground  that  the  jury  had,  contrary  to  the  direction  of  the  judge,  givfen  more  than 
nominal  damages,  for  the  avowed  purpose  of  enabling  the  plaintiff  to  obtain  the 
costs  of  the  action. — Chilvers  v.  Greaves,  6  Scott,  N.  R.  539. 

3.  In  an  action  for  work  and  labour  in  obtaining  an  apprentice  for  the  defendant, 
the  plaintiff  was  nonsuited  by  reason  of  the  absence  of  the  attesting  witness  to 
the  indenture  of  apprenticeship.  The  Court  refused  to  set  aside  the  nonsuit, 
upon  an  affidavit  that  the  plaintiff's  attorney  was  not  aware  until  the  production 
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of  the  indenture  by  the  defendant  at  the  trial  that  there  was  any  attesting  witness. 
-^Rearden  v,  MinUr,  7  Scott,  N.  R.  237. 
And  see  Wnrj  of  Trial,  1. 

NOTARY. 

(Service  of  notarial  apprentice,)  Held  (before  statute  6  &  7  Vict,  s,  1,  which 
entitles  an  apprentice  to  a  notary,  after  the  regular  term  of  service  under  41  Geo. 
3,  c.  79,  to  be  admitted  a  notary,  althoagh  such  apprentice  during  the  time  is 
also  articled  clerk  to  the  same  master  as  an  attorney),  that  an  apprentice  to  a 
notary,  being  also  articled  clerk  to  the*  same  master  as  an  attorney,  could  not 
serve,  so  as  to  be  entitled  to  become  a  notary.— 5crt«en«-5*  Company  v.  The 
Queen,  3  G.  &  D.  27.  [In  Cam.  Scacc.  reversing  the  judgment  of  the  Queen's 
Bench.] 

ORDER  OF  REMOVAL. 

li  {Appeal  against,  by  incomplete  body  of  parish  officers,)  Notice  of  appeal  against 
an  order  of  removal  was  signed  by  C.  as  churchwarden,  and  by  the  same  C.  and 
A.  as  overseers  of  a  pariah  ;  C.  did  in  fact  fill  both  offices.  There  had  been 
another  churchwarden,  who  had  died,  and  no  successor  to  him  had  been  ap- 
pointed.   Those  who  signed  the  notice  were  the  only  existing  parochial  officers. 

The  respondents  objected  that  the  appellants  could  not  be  heard,  as  those  who 
signed  did  not  constitute  the  churchwardens  and  overseers,  or  the  churchwardens 
or  overseers  competent  to  give  notice. 

Held,  that  the  appellant  parish  was  bound  by  the  acts  of  those  who  signed  the 
notice,  so  that  the  fespondents  would  have  had  all  the  benefit  of  a  decision  on 
the  merits  if  in  their  favour,  and  therefore  that  the  objection  could  not  prevail. — 
Reg.  V.  Inhabitants  of  Leominster,  3  G.  &  D.  327. 

^.  (Notice  of  appeal,  when  to  be  given,)  Copies  of  an  order  of  removal  and  of  an 
order  for  suspending  it,  were  served  on  the  appellant  parish  on  the  14th  of  Oc- 
tober, The  next  quarter  sessions  were  on  the  3d  of  November.  Held,  that  by 
the  79th  section  of  the  Poor  Law  Act,  the  parish  receiving  notice  of  the  order  is 
entitled  to  twenty -one  days  to  consider  the  expediency  of  an  appeal,  and  by 
sett.  8l,  must  give  fourteen  days'  notice  of  an^  appeal,  the  parish  was  not  bound 
to  ap^al  at  the  November  sessions.— R«g.  v.  Justices  of  Laneatkire,  3  O.  &  D. 
996. 

3,  (Examination  of  pauper — Parish  apprentice^ Renting  tenement.)  The  exami- 
nation of  a  pauper  stated  that  he  was  bound  by  "  covenant  indenture,^'  and  that 
before  the  expiration  of  his  apprenticeship  his  time  was  purchased  out  by  his 
brother. 

Held,  that  it  sufficiently  appeared  that  the  pauper  was  not  a  parish  apprentice. 

A  ground  of  appeal  stated  that  pauper  "  rented  a  tenement  consisting  of  the 
keeping  or  feeding  of  a  cow  by  and  on  the  land  and  premises  of  A.  for  one  whole 
year,  and  which  was  of  the  value  of  10^  a  year,  &c.  whereby  the  pauper  acquired 
a  settlement,"  &c. 

Held,  that  this  statement  was  insufficient,  as  it  did  not  show  that  the  contract 
was  for  pasture  feeding  throughout  the  year,  so  as  to  constitute  A  tenement. — 
Reg,  V.  Inhabitants  of  Ctmberworlh  Half  3  G.  &  D.  309. 

4.  (Examination — Statement  of  settlement  by  hiring  and  setmce.)  Where  any  one 
of  the  requisites  of  a  settlement  relied  upon  in  an  examination  consists  of  a  sim- 
ple fact,  as  the  pauper  resided  in-the  parish  removed  to,  or  that  he  was  unmar- 
ried without  child  or  children,  this  requisite  of  the  settlement  should  be  stated  in 
the  examination.    But  it  is  not  necessary  for  the  witness  to  state  legal  conse- 
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qii«Bceft  of  hci.  It  is  tiufficietit.  therefore,  that  an  examioation  shoold  state 
Cictd,  from  which  a  yearly  or  f^eoeral  hiring  may  be  inferred,  without  stating  soch 
a  hiring  in  terms.  < 

A  pauper  stated  in  his  exatninatiou, ''  I  went  to  work  at  C.  and  D.'s  factory. 

■  There  was  a  custom  in  the  mill  requiring  the  workpeople  to  give  a  fortnight's 
notice  before  leaving'  their*  employment.  I  remained  in  their  employment  better 
than  two  year?,  t  worited  under  the  custom  as  to  giving  notice.  It  was  ol>- 
jected  on  appeal  to  the  sessionsi  that  "  no  general  or  yearly  hiring  was  stated  in 
or  could  be  implied  from  the  examination.'*  The  sessions  overruled  the  objec* 
tion,  svtrject  to^  a-  4B«e  r  Held,  that  the  examination  contained  evidence  of  such 
biring,  and  that  it  was  therefore  sufficient. 

The  facts  proved  at  the  trial,  in  support  of  the  above  examination,  were, 
that  the  pauper  went  to 'work  as  a  piecer  at  C.  and  D.'s  mill;  he  was  to 
serve  the  persons  working  the  mill  as  master  spinners,  who  were  C.  and  D.,  but 
but  the  practice  of  such  mill  is,  that  the  piecers  assist  certain  spinners,  to  whom 

r    r^espectWely  they  are  attaobed.    The  wages  paid  by  the  master  spinner  are  in 

proportion  to  the  work  doa^e.    'i'he  spinner  recdves  the  whole  wages  for  the 

.  work  done  by  him  with  such  assistance,  and  thereout  pays  the  piecers,  without 

thrintofierence  of  the  master  spipner.    It  was  understood  that  all  persons  there 

emfloyed  weie  bouod  to  give  a  fortnight's  notice  of  their  intention  to  leave  the 

..    service^    Subject  ta  this  understanding,  the  spinner  engages  and  dismisses  his 
own  piecers,  without  the  interference  of  the  master  spinners. 
.    Fftupsf  was  engaged-  by  £.,  a  spinner,  and  served  under  him  more  than  a 
year>  hU  wages  were  reckoned  by  the  week,  ^t  paid  every  fortnight  by  £.,  and 
he  could  leave  the  service  by  giving  a  fortnight's  notice  at  the  end  of  any  week. 

It  was  objected  that  there  was  no  hiring  for  a  year  in  evidence,  or  anything 
equivalent ;  that  tlie  service  was  to  £.,  and  varied  from  the  examination.  The 
sessions  having  confirmed  the  order  subject  to  a  case; 

Held,  that  there  was  evidence  to  support  the  finding  by  the  sessions  of  a  hiring 
by  C.  and  D.  sufficient  for  the  settlement ;  and  thus  confirmed  the  order  of  ses- 
sions. — Ueg.  V.  Inhabitants  of  Pilkington,  3  G.  &  D.  319* 

5.  (Order  of  sessions  (juashing  order  of'  removal,  when  conclusive — When  on  the 
merits,)  An  order  of  removal  was  quashed  generally  on  appeal.  On  appeal 
against  a  second  order  for  removal  of  the  same  pauper  to  the  same  parish,  it  ap- 
peared that  the  former  order  had  been  quashed  on  the  ground  that  the  examina- 
tions contained  no  evidence  of  chargeability.  The  sessions  decided  that  the 
former  order  had  been  quaslied  on  the  merits,  and  was  conclusive,  and  quashed 
the  second  order  generally^  subject  to  the  opinion  of  the  Court  of  Q .  B.  Held,  that 
the  sessions  might  enquire  into  the  ground  of  the  former  order  to  quash :  but  that 
their  decision  was  wrong,  as  the  merits  on  which  the  former  appeal  was  decided 
were  not  merits  with  reference  to  the  pauper's  place  of  settlement,  but  merely 
^ith  reference  to  his  rateability  at  that  particular  lime.  Reg,  v.  Inhabitants  of 
Perranxabuloe,  3.Q.  B.  400;  3  G.  &  D.  315. 

,6.  (Apftefti'^Quashing  **  npt  on  the  merits" -^ Erasing  entry ^)  Exanunations  trans- 
mitted with  an  order  of  removal  frpm  S.  to  A.,  set  out  a  former  order  of  removal, 
unappealed  against,  also  from  S.  to  A.  The  order  appeafed  to  have  been  sus* 
pended,  and  on  appeal  against  the  present  order,  it  was  objected  on  the  bearing, 
that  the  examination  did  not  show  that  the  suspension  had  been  regularly  taken 
off,  or  the  order. of  removal  executed.  The  sessions  held  the  objection  fatal, but, 
in  order  to  give  an  opportunity  of  removing  again,  they  entered  on  their  records 
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that  tbe  order  wafr,di»chacged  *'  uot  oo  th«  merits ;"  the  appellants'  counael  ob- 
jecting, andiosistiDg  on  their /ight  to  have  the  appeal  fully  tried,  so  as  finally  to 
dispose  of  the  ground  of  removal.  On  motion  for  a  mandamus  to  the  sessions  to 
wase.the  words  *'  not  on  the  menis,"  or  to  enter  continuances  and  hear  the 

:  appeal :  Held,  1,  that  the  entry  was  wrong,  for  that  the  decision  was  a  conclu- 
sive one  upon  the  point  of  settlement :  but,  2,  that  the  Court  had  no  power  to 

'  order  an  erasure  of  the  entry ;  and»  3,  that  a  mandamus  to  hear  the  appeal  eould 
not  be  granted,  for  that  the  sessions  had  already  beard  and  determined  it.  (11 
M,^  £,  809  ;  3  Q,  B.  370»  394,  note  (o>.) 

Qtt9ie,  whether;  on  a  future  appeal,  the  now  appellants  could  give  evidence 
to  explain  the  grounds  of  the  special  entry»*— K«  parte  Overseen  of  Ackworik,  3 
Q.  B.  397. 

OVERSEER.    See  Pleading,  5. 

PARTICULARS  OF  DEMAND. 

(  When  tuffieienily  'precise.)  In  an  action  for  money  had  and  received,  money  paid, 
&c'.,  the  particulars  stated  the  action  to  be  brought  to  recover  390U.,  claimed  by 
the  plaintiff  for  the  account  of  divers  sums  in  cash  paid,  and  the  value  of  divers 
bills  given  by  the  plaintiff  to  the  defendant,  at  various  times  between  1st  Nov. 
1849,  and  12th  May,  1843,  for  the  purchase  money  of  the  paintings  undermen- 
tioned ;  the  making  of  which  payments  and  giving  of  which  bills  the  defendant 
procured  from  the  plaintiff  by  false  and  fraudulent  representations ;  and  in  respect 
ol  the  plaintiff's  having  discounted  and  paid  the  said  bills.  (Then  followed  a 
list' of  the  pictores  and  their  prices.)  Held  suificieat.  -ArchbuU  v.  Pewntil,  3 
D.P.C.(N.S.)318. 

PATENTS  ACT. 

1.  (Notice  of  objectims,)  The  notice  of  objection  to  a  patent  under  5  &  6  Will.  4, 
c.  83,  s.  5,  must  in  general  be  more  specific  than  the  pleas,  and  it  must  be  such 
as  to  convey  to  the  other  side  reasonable  information  as  to  the  points  to  be 
relied  on. 

Where  any  published  work  is  intended  to  be  relied  on  as  showing  the  inven- 
tion not  to  be  new,  the  particular  work  must  be  described. 

That  the  patentee  "  did  not  state  in  his  specification  the  most  beneficial  method 
with  which  he  was  then  acquainted  of  practising  his  said  invention,*'  is  a  su65- 
ciently  precise  objection. 

The  patent  was  for  improvements  in  treating  or  operating  on  farinaceous  matter, 
'*  to  obtain  starch  and  other  products,  and  in  manufacturing  starch."  An  objec- 
-  tion  stated  **  that  the  said  invention  was  in  use  by  many  persons  before  and  at 
the  time  of  the  date  of  the  letters  patent,  and  particularly  that  the  use  of  rice 
fldnr  as  and  for  starch,  and  the  use  of  rice  flour  as  and  for  starch  and  the  pre- 
paring rice  flour  to  be  used  as  starch,  and  the  preparation  of  starch  from  whole 
rice  and  from  rice  flour,  were  known  and  practised  by  persons  engaged  in  the 
manufacture  and  finishing  of  lace  and  similar  fabrics  at  Nottingham  and  elsewhere 
bef«re-and  at  the  time  of  the  grant  of  the  letters  patent :"  The  Court  stmok  out 
♦^  and  elsewhere/'  (4  Bing.  N.  C,  127,  70©.)— Joww  v.  Berger,  7  Scott, 
(N.  R.)20S.    [See  post,  pi,  2.] 

2.  (Notice  of  objections.)    To  an  action  for  the  infringement  of  a  patent,  thfe  de- 
'  fendant  pleaded;  1.  That  the  patentee  was  not  the  true  and  first  inventor ;  2. 

That  the  invention  was  not,  when  the  letters  patent  were  granted,  a  new  inven- 
tion ;  3.  That  the  report  of  the  Judicial  Committee  of  the  Privy  Council,  and 
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the  letters  patent  thereupoD>  were  procured  by  fraud,  covid,  and  tnisrepresenta- 
tioQ :  Held,  first,  that  the  notice  of  objection  delifered  under  S  &  6  Will.  4,  c. 
83,  8.  6,  need  not  state  who  the  first  inventor  was,  or  under  what  circumstances 
the  invention  had  been  previously  used. 

Secondly,  that  if  the  defendant  objects  that  the  patent  is  not  new,  be  should 
specify  whether  he  objects  to*  the  patent  generally  on  that  ground,  or  to  part  only, 
and  if  so,  to  what  part. 

Thirdly,  that  the  notice  ought  to  state  the  species  of  fraud,  covin,  and  misre- 
presentation by  which  the  patent  was  procured^  on  which  he  intends  to  rely. 
(4  Bing.  N.  C.  127  ;  8  M.  &  W.  822.)— Huwe«  t.  Ledsiim,  11  M.  &  W.  647  ; 
8D.P.C.(N.  S.)347. 
3,  (Several  pleas  in  action  for  infringement  of  patent.)  In  an  action  for  the  in- 
fringement of  a  patent,  to  part  of  which  a  disclaimer  has  been  entered  under  the 
5  &  6  Will.  4,  c.  83,  the  defendant  will  not  be  allowed  to  plead  similar  pleas  to 
the  whole  invention  and  to  the  undisclaimed  part.— CterJl  v.  Rmttick,  3  D.  P.  C. 
(N.  S.)  392. 

PEDIGREE.    See  Evidence,  1. 

PHYSICIAN. 

{Actim  by, for  fees.)  A  physician  may  recover  on  an  express  contract  to  remune- 
rate him  for  his  attendance.  But  as  the  ordinary  understanding  is  that  such  atten- 
dance is  given  without  any  legal  title  to  remuneration,  subsequent  promises  to  pay 
are,  in  general,  to  be  referred  to  the  usual  honorary  claim  of  the  physician,  and  will 
*  not  amount  to  proof  of  an  express  contract,  unless  it  is  clear  that  the  attendance 
was  not  given  on  the  ordinary  understanding.  Where  no  special  agreement  has 
been  made  to  remunerate  the  physician,  he  cannot  recover  expenses  ont  of  pocket 
in  travelling  to  attend  his  patient  as  money  paid  to  the  use  of  the  latter,  for  such 
expenses  are  incidental  to  the  attendance,  and  to  be  considered  as  money  paid  to 
the  physician's  own  use  in  the  ordinary  exercise  of  his  profession. — Veiteh  v. 
Russell,  3  G.  &  D.  198. 

PLEADING. 

1.  (Replication  of  prior  demand  to  plea  of  tender.)  A  replication  to  a  plea  of  ten- 
der befote  and  at  the  time  of  tender,  a  larger  sum  was  owing  and  demanded  and 
not  paid,  is  no  answer  to  a  plea  of  tender  as  to  a  smaller  sum.  (7  M.  6c  W. 
147  3  9  M.  &  W.  338;  5  B.  &  Aid.  630 ;  1  Camp.  181.)— Brandon  v.  Newing- 
ton,  8  G.  &  D.  194. 

2.  (Declaration  against  one  promisor  on  joint  and  several  guarantee  given  by  two.) 
A  declaration  in  assumpsit  stated,  that  the  defendant  and  J.  S.,  by  a  certain  pro- 
mise in  writing,  promised  the  plaintiff  in  the  words  and  figures  following,  that  is 
to  say,  (setting  out  a  joint  and  several  guarantee  in  hssc  verba) :  Held,  on  spe- 
cial demurrer,  that  it  was  no  objection  to  the  declaratioa,  that  it  appeared  that 
another  contracting  party  was  not  sued.  Held,  also,  that  the  mode  of  stating  the 
promise  was  sufficient, — Mmrison  v.  Trenchard,  4  M.  &  G.  709. 

3.  (Averment  of  entry  under  proviso  for  re-entry.)  In  trespass  for  breaking  and  en- 
tering a  dwelling-house  and  expelling  the  plaintifiP,  the  defendants,  in  their  re- 
joinder, set  up  an  agreement  containing  a  proviso  for  re-entry  in  case  the  rent 
(which  was  payable  half-quarterly)  should  be  unpaid  on  any  day  on  which  the 
same  should  become  due,  or  within  ten  days  afterwards,  and  averred  that  eight 
half-quarters  being  in  arrear  and  unpaid,  they,  as  servants  of  the  landlady,  en- 
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tered,  &c.,  but  not  averring  that  the  entry  was  made  afler  the  expiration  of  ten 
days  after  the  last  half-quarter  became  due :  Held  bad  on  special  demurrer. — 
Kn^fonagh  V.  Gudge,  6  Scott,  (Ni  R.)  608. 

4.  (Order  to  plead  issuahlyy  how  waii)bd,)  Where  a  defendant  being  under  terms 
to  plead  issuably,  the  plaintiff,  before  the  time, for  pl)!ading  ift  but,  obtain^  an 
ordei-  for  leave  to  amend  thb  declaration  by  adding^  H  paMlcUlar  allegation,  the  de- 
febdant  having  liberty  also  to  plead  traHrsing  that  allegation,  and  thtedftclatation 
is  amended  accordingly,  the  undertaking  tt5  ^\tiA  ISitlably  is  thereby  ddne  away 
with.— rfutt  f.  Giles,  li  M.  &  W.  t56;  S.  C.  nom.  C/ietj&motk  ♦.  BilH,  3 
D.P.  C.(N.S.)389, 

5.  (Averment  ef  lapse  of  reasonable  titne,  when  material — Personal  liability  of  over' 
seers»)  The  defendants,  overseers  of  the  township  of  B.,  agreed  with  the  plaintiff 
and  several  other  persons,  who  had  given  notices  of  appeal  against  a  poor'rate 
made  for  the  township,  that  all  matters  in  jifierence  between  the  defendants,  as 
such  overseera,  and  the  plaintiff  and  the  other  appellants,  should  be  referred  to 
the  decision  of  two  persons  named ;  and  that  the  costs  of  the  plaintiff  and  the 
other  appellants,  incurred  by  them  in  relation  to  the  appeals,  up  to  the  time  of 
the  agreement,  should  be  taxed,  and  paid  by  the  overseers  of  the  said  township. 
A  declaration  in  assumpsit  against  the  defendants,  for  nonpayment  of  such  costs, 
alleged  that  they  were  taxed  in  a  reasonable  time  after  the  malcing  of  the  agree- 
ment, of  which  the  defendants  had  notice,  and  were  requested  to  pay  the  amount, 
but  that  they  had  not  paid  it,  and  it  still  remained  unpaid  to  the  plaintiff.  The 
defendants  pleaded,  that  the  costs  were  not  taxed  in  a  reasonable  time  after  the 
makiug  of  the  agreement;  oh  which  traverse  an  issue  was  joined,  and  found  for 
the  defendants. 

Held,  that  the  question,  whether  such  reasonable  time  had  elapsed,  was  a 
question  for  the  decision  of  the  jury,  and  not  of  the  judge. 

Held,  also^  on  motion  for  judgment  for  the  plaintiff  non  obstante  veredicto, 
that  if  the  meaning  of  the  agreement  was  that  the  defendants  should  pay  the  costs 
when  taxed,  the  traverse  was  a  material  one,  because  it  was  reasonable  that  they 
should  have  the  means  of  paying  out  of  the  parochial  funds  while  they  remained 
in  office. 

Semble,alsoi  (per  Lord  Abinger,  C.  B.),  that  if  the  agreement  was  to  be  con- 
strued as  a  guarantee  that  the  overseers  far  the  time  being  should  pay,  the  decla- 
tion  was  bad  for  not  averring  a  demand  upon,  and  nonpayment  by,  the  overseers 
for  the  time  being.— Burton  v.  Griffiths,  11  M.&  W.  817. 

6.  (Common  counts,)  A  count  for  50L,  for  goods  sold  and  for  money  lent,  is  only 
one  count,  stating  two  considerations.  (2  Saund.  121 ;  6  M.  &  W.  291.)— 
Morse  v.  James,  1 1  M.  &  W.  831  j  3  D.  P.  C.  (N.  S.)  240. 

7.  (Uecital  of  statuie  in,)  In  reciting  a  statute  in  pleading,  the  whole  of  its  title 
must  be  stated,  though  it  comprise  several  other  subject-matters  besides  that  to 
which  the  pleading  relatesr— Beefc  v.  Beverley,  11  M.  &  W.  845. 

8.  {Averment  of  readiness  and  willingness,  when  necessary — Pleas,  when  bad  as 
amounting  to  general  issue,)  A  count  in  assumpsit  alleged,  that,  in  consideration 
that  the  plaintiff,  at  the  defendant's  request,  would  purchase  certain  shares  in  a 
foreign  undertaking,  called  the  Bank  of  Belgium,  at  a  stated  price  per  share,  the 
defendant  promised  the  plaintiff  that  he  would,  iipon  request,  accept  the  shares 
and  pay  for  them.  The  count  then  averred,  that  the  plaintiff,  relying  upon  the 
defeiidant'B  promise,  did  afterwards,  to  wit,  on,  &c.,  purchase  the  said  shires  at 
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tbe  said  prioe«  aetertbeless  the  defewdaot  did  not  iior^ottM  ace6pi>thdtti,ior'^y 
for  tbem  the  money  for  which  the  plaintifF  had  tM>  purchased  tho  sanity -allbeiiijh 
often  requested  so  to  do  by  tbe  pUaitUff,  and  the«eby  the  ptointiff  ^wd»  ioUigtd  to 
pay  to  F.,  the  person  from  whom  he  purehaaed  the  Shat^s,  «b«  money  bcr^itas 
liable  to  pay  him  by  reason  of  such  purchase.  .   ^    - ..  i    t 

SmnbUf  that  whether  tbe  count  imported  that  the  plaintiff  ^wa».to|>artihaM  the 
shares  from  F.,  and  afterwatda  sell  them  to  the  defendant,  or  tbfttiie  Waa  (O'plir- 
cbase  them  from  F.  as  agent  for  the  defendant,  it  was  bad  inenbsl^QCtf,  for^wint 
of  an  allcigation  of  readiness  and  wilUngpess,  ettlier  in*  tbe  plaintiff' ^r^iFv^' to 
deliver  them  to  the  defendant.  ;=      .    T!       .i 

To  this  count  the  defendant  pleaded-^l.  Tbat  the  contract  was  ma<te  ii^  Ft^flce, 
the  plaintiff  and  defendant  residing  theKin ;  that,  by  the  lawef  Fraii^','ft'{>«rk)tt 
who  has  neither  the  property,  nor  the  actual  nor  constructi#6  possession'  of  a 
thing,  cannot  sell  it;  and  that  the  said  shares  were  at  the  iime  when,  &6.>lh^' 
property  of  F.,  held  by  Mm  in  his  own  right,  and  not  the  property /no)*  fiif-'^Ae 
actual  nor  oonstructive  possession  of  the  plaintiff.  2.  That  th«  ecfiltrtei'  #as 
made  in  France,  &c. ;  that,  by  the  law  of  France,  ail  wagers  afe  ibid' ;  and^that 
the  contract  was  made  by  the  plaintiff  and  deflendam  as  in  t^  de«}ttrsft)0ff'6tA<kl, 
for  the  porpose  of  evading  the  law  of  France,  and  to  gire  it  the  coIoiMp  ^ a  )bMk 
fide  and  legal  transaaion,  whereas,  in  fact,  it  was  a  wager  m&^  on  th^^^riCiJ  of 
certain  public  securities  on  a  future  day  :  Held,  on  special  detmtrrer;  thftttH^ 
pleas  were  bad,  as  amounting  to  the  general  issue. — HttmvHie  v.  Ooldner,\\  M. 
&W.849.  L  .    /; 

9.  {^Ua  in  abatement  of  non-Joinder  of  co-assignee  of  fedse,) — In  cdvenatkt  a^aibst  a 
defendant  as  assignee  of  a  lease,  a  plea  in  abatement,  that  the  estater&cf.  'vested 
in  the  defendant  jointly  with  I.S.,  is  bad,  for  not  setting  out  the  title  specially. 
(Dyer,  32  a  ;  Com.  Dig.  Abatement  (E.  6) ;  Brownlow  Kediv.  19^.  206.)-^ H&p 
V.  Livingston.  11  M.  &  W.  896;   3  D.  P.  C.  (N.  S.)  334.  '  '  ^  ' 

And  see  Action  on  the  Case  ;  Bankruptcy,  2 ;  BENEncE ;  FoiHsroii  JJAkk'i 
Fbauos,  Statute  OF ;  Patehts  Act,  S.  .•   ^  .^*  -f 

■1        h 

POOR  LAWS  AMENDMENT  ACT.  ,  ;   ,.  ^  ., 

{Alteration  of  iporkhanses-r-Pouier  of  eommissioners  tofuspend  proceedings  ^i^tW- 
dians,)  If  guardians  of  tbe  poor  of  a  parish,  when  about  ^o  enlarge  or  r?bu^ld 
^heir  workhouse,  in  execution  of  powers  given  them  by  a  local  act,  are  r^quireid,^y 
the  Poor  Law  Commissioners  to  submit  the.  plans  and  estimate  to  ^bcWvltnd* 
refuse  to  do  so,  the  Commissioners  may,  under  4  &  5  WUKIV.  c.  ^6tSf,^^,^^\, 
make  an  order  forbidding  them  to  proceed  in  any  alteratiipPjOr^d^iti^^jp^^e 
workhouse,  or  apply,  raise,  or  borrow  any.mp.ney  for  tha^t  purpofw,  tillj^plps 
and  estimates  be  submitted  to  and  approved  by  ihp  CoromissioneiTai,— Iljyiis  y^  P^ 
Law  Commissioners  (in  the  matper  of]  Brighthelfnstane)^  3  Q.B.  3^5,  ^  .,^|.  j^^  ,j 

POWER.       -^  '"      •--•■' •••'  ■■  •    "•.''"i.«x^ 

1.  (Execiction  of  teasing  prfir^-— B^crtjtftion'of  WniJfefit  r'^nto— EiJfife^^ 
marriage  by  special  Heence»)  I'enant  for  life,'  >ith  a'  powCr  tO'  Icase  fcft'tllfee 
lives,  reserving'* the  ancient  and  accustoined  heridts  or  more,***  graiited  il'^Y^iJiie 
reserving  6/.  Idr.  Ad.  as  a  heriot  on  the  falling  of  eadh'life.  ^he  ancient  h'eirldt'whs 
the  three  best  beasts,  or  6/.  13^.  4d.  at  the  Idrd's  option,  not  oh  the  falUbg*  of  ed6h 
life,  but  contingent  on  a  certain  order  of  survivorship :  Held,  Vnlejecthient  agi^list 
the  lessee,  that  as  the  lease  avowedly  varied  from  the  ancient  }craseB,^^he  oi^us 
was  on  the  lessee  to  show  that  the  new  reservation,  without  the  option,  was  beife- 
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,  4<'*Mlt«^lh«  lerd  aslciboAQcifint  veaervaition.  Svidence  of  marriage  had  been 
'^giveOfihyrppoof'ofiQQbftbUatioo  ami  reputat^oa.  la  adcbtion,  an  affidavit  of  the 
•t  lid^  J«l3i#'/i784t  m^de  bjr  the  alleged  hasband  for  the  purpose  of  obtaining  a 
^-sapteialjieenctf^iand  Ibeiiat  of  the  Aichbishop  of  Canterbufy,  directing  the  licence 

to  pass  as  prayed,  which  was  set  at  the  foot  of  the  affidavit,  were  put  in»  pfoduced 
0  ffroRft.the  proper  cwtody.  No  search  bafl  been  made  for  the  licence,  but  it  ap- 
>^gp^ai]e4i,Vttat  swuh  Uoeoce^are  not  kept  in  anyjegulajT  custody.  An  extract  of  the 
\i|^»rieh  ^tlerweaA  also  put  in,  wbi^h  etated  that  a  marnage  between  the  parties 
„*  iD{)ii^s|AO|i  had  Iteen  celebcaHed  by  apecial  lioejsce  from  the  archbishop  on  the  21st 

July,  1784.  It  was  objected,  that  the  documentary  evidence  was  inadmissible 
.,  itHb^wb  pf^duc^ion  of  the  lioence:  Held,  that  it  was  admissible  as  confirming 
u4h«.f^(taeel;^  cohabitation  a»d  reputation. — Doe  d«  E<trl  cf  Egremont  v.  GraU' 

^[(^^Bu^ian  ^-rr4^^^^<<<"^*)  I^nds  were  United  to  such  uses,  &c.9  as  L.  H,  S. 
,,9h(^l^,.appioi^  ^y  her  ^a«t  will  and  testament  in  writings  to  be  by  her  signed^ 
y„9fale4»  9a4  jtif,blith0ti  in  the  prmtic9  of  and  atte^tsd  hj/  ihre^  or  more  credible  wit^ 
s..nfm*,  .t*i  H.  3. (before  the  statute  7  WUU IV.  &  1  Vict.  q,W)  sigived  and  sealed 
^i:a^Jps^m9ent.<}o^iaing  ao^  appoin(men;t  commencipg  thu»:  "I,  L.H.S,,do 
>;.{^!^^  a9^4^Glar§  this  to  be  my  la^  will  ^od  te&tamentj''  and  concluding — "  I 
';,.d^^re^,thi&onJiy  to  be  my  last  will  and  testamenVi  in  witness  whereof  I  have  to 
e^this^^y  JastiisillaQ^  testament  set  my  hand  and  seal  this  12th  of  December* 
. ii780."    The  attesjtatioii  was  as  foltews— "  Witness,  C.  B„  E.  B.,  A. B."    Held, 

in  Dom.  Proc,  per  Lords  Lyndburst,  Brougham,  and  Campbell ;  Tindal,  C.J. ; 
.  (3urjjey,  B. ;,  Williams,  J.  y  Coleridge,  J. ;  Erskine,  J. ;  Maule,  J.  j  and  Wight* 
|.^ai^  J.  (dissentientibus,  Parke,  B.;  Patteson,  J.;  Coltman^  J.,  and  Holfe,B.;, 
.^reyCTsiDg  the  judgment  of  the  Exchequer  Chamber,  and  affirming  that  of  the 
.,f^pg*s  lleacb — that  the  power  was  well  executed.— "BwrdcU  v. Doe  d, Spilsburif , 

7  ScotV(N.  R.),  66. 

?EACTIGE.  I        . 

1.  (Setting  aside  proceedings.)     By  the  108th  section  of  6  &  7  Will.  IV.  c.  cviii, 

the  act  incorporating  the  Thames  Haven  Dock  and  Railway  Company,  it  is 

enacted  that  the  business  and  concerns  of  the  cdmpany  shall  be  carried  on  under 
^  'the^nianagement  of  twelve  directors,  to  be  chosen  from  time  to  time  from  amongst 
'^  a  pifhifcutar  class  of'j^rdprietors,  and  that  such  directors  shall  have  the  general 
-li^iidgemeht,  direction,  superintetidehee,  and  control  of  the  business  and  concerns 

df  ihe  c'ort^pany,  and  the  custody  of  ihe'dbmrnon  seal  of  the  said  company,  with 
'  'po^drtb'use  the  same  o^  theii'  behalf,  &c.,  and  to  do  all  otbef  things  necessary, 
"'drib' be'  deemed  bytheiti  proper  or  expedient  for  carrying  on  the  businees  and 
"\iohcfetiis  oif'fee  edmpany,  and  to  enforce,  perform,  and  execute  all  the  powers, 

authbrkrid^,  privileges,  acts,  atid  things  rn  relation  to  the  said  company,  and  to 

bind  the  said  company,  as  if  the  same  were  done  by  the  whole  corporation,  &c. 

By  8. 109,  nine  individuals  are  named  as  the  first  directors,  and  provision  is^  made 
-^  f<Vr  th^ir  r<^tirement  by  rotation,  and  the  election  of  new  directors,  and  the  number 
,^pfj5]|i(i  ,oew  diiectprs  tp  he  twelve.  Section  110  authorizes  the  re-election  of 
,fQ|-pier  director  a.  Sectipn  111.  disqualifies  certain  proprietors  from  being  chosen 
^.directqr^..  Section  112  enacts,  that  when, and  so  often  as  any  director  to  be 
,  ele^cted  by  yirtiie  of  this  act  shall  die>  or  resigUj  or  become  disqualified  or  incom- 
<^pe.tent^q  sict  as  a  direqtor^or  shall  cease  to  be  a  director  by  any  other  means 
,  tjbtan^tiy  |pin|f  out  of  office>  under  s.  109,  it  shall  be  lawful  for  the  remaining 

diractors  to  elect  some  other  proprietor  duly  qualified  to  be  a  director,  who  shall 
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fiontinue  in  office  ao  long  only  aa  the  person  in  whose  place  or  stead  bd  may  be 
elected  would  have  been  entitled  to  continue  in  officej  bad  be  lived  «n4  remained 
in  ofiSoe.  By  s.  116,  Jive  directors  are  declared  sufficient  to  constitute  a  "  court 
of  directors."  And  by  s.  123,  the  company  are  empowered  to  sue  for  calls.  In 
an  action  against  a  proprietor  for  calls,  the  defendant,  after  the  cause  was  at  issue 
and  had  been  set  down  for  trial,  moved  to  set  aside  the  proceedings,  on  the  ground 
that  the  directors  consisted  of  leven  only,  and  therefore  the  action  was  brought 
without  authority,  and  suggesting  fraud :  Held,  that  the  clause  empowering  the 
directors  to  fill  up  vaoanoies  in  their  body  was  directory  only,  that  the  Court 
could  not  try  the  question  of  fraud  upon  affidavit,  and  that  the  application  was 
too  HX9,^Thame8  Haven  Book  and  Railway  Company  v.  Hall,  7  Scott,  (N.  R.) 

2.  (Judgment  as  in  case  of  nonsuit  in  feigned  issue,)  A  feigned  issue  under  the 
Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.71,  is  not  within  the  same  rules  of 
practice  as  actions  at  law ;  and  therefore,  where  the  plaintiff  fails  to  proceed 
promptly  to  trial  on  such  an  issue,  the  defendant  oannot  obtain  judgment  as  in 
case  of  a  nonsuit,  but  must  make  the  delay  the  subject  of  a  special  application  to 
the  Court.— TTtcfc  v.  Cotton,  3  D.  P.  C.  (N. 8.)  22T. 

3.  ^Production  of  documents.)  The  Court  has  no  power  to  compel  a  party  to  pro- 
duce a  deed,  unless  he  holds  it  as  a  trustee.  Therefore,  a  purchaser  under  a 
deed  of  assignment  to  trustees  for  the  benefit  of  creditors  cannot  be  compelled  to 
produce  the  deed  for  the  benefit  of  the  debtor,  in  an  action  brought  against  him 
by  one  of  the  creditors.— ifod^wij  v.  Warden,  3  P.  P.  C.  (N.  S.)  286, 

4.  (Right  to  ltegin»)  Case  for  sellipg  oil  for  the  hair  in  bottles,  apd  with  enve- 
lopes resembling  the  plaintiff's,  Ple^i  th;it  the  oil  sold  by  the  plaintiffs  was  pre- 
pared from  oil  of  an  inferior  quality,  and  w^S  useless  and  valuelessi  and  plaintiffs 
knew  it,  and  therefore  the  oil  sold  by  them  was  a  fraud  on  all  person^  biding  the 
same.  Keplication,  de  injuria.  Held,  that  the  defendant  was  entitled  to  begin. 
— Rowland  v.  Berensj  1  C.  &  K.  46. 

5.  (Same,)— A  ssumpsit  for  breach  of  promise  of  marriage.  Plea,  that  before  bre?ich 
of  the  promise,  the  parties  mutually  agreed  to  exonerate  each  other  from  their  pro- 
mises, and  issue  taken  thereon ,  Held,  that  the  defendant  was  entitled  to  begin. — 
Stanton  y.Paton,  1  C.  &  K,  148. 

PRACTICE  IN  CRIMINAL  CASES. 

L  (Traverse,)  A.  was  committed  for  an  unlawful  assembly,  twenty  days  before  the 
assizes,  when  he  was  indicted  for  seditious  words  spoken  at  the  meeting  which 
constituted  that  assembly :  Held,  that  he  was  entitled  to  traverse.  (1  M.  &  Bob. 
503.)— Reg.  V.  O'Neil,  1  C.  &  K.  138. 

2.  (Certifcate  of  previous  conviction  for  felony,)  A  certificate  of  a  previous  oen- 
viction  under  stat.  7  &  8  Geo.  4,  c.  28,  s.  11,  must  show  that  judgment  passed 
on  the  conviction. — Reg,  v.  Ackroyd,  1  C.  &  K.  168.  But  it  is  sufficient  for  the 
indictment  for  the  subsequent  felony  to  allege  a  conviction.>~R€;g.  v.  Spencer,  id, 
159. 

3.  (Affidavits —Impertinence,)  The  Court  will  direct  an  affidavit  filed  in  a  case 
of  misdemeanor,  which  contains  matter  scandalous  and  irrelevant,  to  be  taken  ofiT 
the  file,  and  the  party  who  filed  it  is  liable  for  a  contempt  of  Court.  If  it  con- 
tain matter  scandalous  but  relevant,  the  Court  will  give  the  party  attacked  an 
opportunity  of  denying  the  defamatory  matter  on  oath  by  a  counter  affidavit. 

Where  a  party  pleaded  guilty  at  the  Central  Criminal  Court,  and  affidavits 
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were  filed  in  mitigation  and  in  aggravation,  the  Court  refused  to  hear  counsel  in 
mitigation  or  in  aggravation. — Reg,  v.  Gregory ,  1  C.  &  K.  228. 
4.  (Judgment  on  demurrer,)  Judgment  for  a  defendant  on  demurrer  in  felony,  on 
the  ground  that  the  indictment  does  not  sufficiently  charge  the  felony,  is  no  bar 
to  a  subsequent  good  indictment  for  the  same  felony. — Reg,  v.  Richmond,  I  C. 
&  K.  240. 

PEACTICE  IN  REVENUE  CASES. 

The  3  6c  4  Will.  4,  c.  53,  s,  75  (relating  to  the  recovery  of  penalties  for  offepces 
against  the  revenue)  has  not  altered  the  previous  practice  of  the  Exchequer  with 
respect  to  holding  ^he  defei^dant  to  bail. — Attorney  Geneial  v.  Riiey^  3  D.  f,  C. 
(N.  S.)  399. 

PRISONER, 

1.  (Diicharge  of,  under  48  Geo.  8,  e.  123.)  Where  a  defendant  had  lain  in  prison 
twelve  months  for  a  debt  not  exceeding  80^,  the  Court  discharged  him  on  notice 
of  the  application  to  the  plaintiff's  attorney,  who  was  also  his  son,  the  plaintifF 
being  dead,  and  the  attorney  refusing  to  give  any  information  who  was  his  per- 
sonal representative. — Poole  t.  Steed,  11  M.  &  W.  769;  fl.  C.  nom.  Booth  \. 
Steer,  3  D.  P.  C.  (N.  S.)  874. 

2.  (Discharge  of  defendant  brought  up  by  habeas  corpus  ad  satisfaciendum,)  A 
defendant  brought  up  by  habeas  to  be  charged  in  execution  is  entitled  to  his  dis- 
charge on  payment  of  the  debt  and  costs  in  the  action,  and  cannot  be  detained 
till  payment  by  him  of  the  Court  fees  on  the  writ* — DabuU  v«  Cu^jfn,3  D,  P*  C. 
(N.  S.)  448. 

PROCESS. 

1.  (Ca,  sa. — What  fees  payable  by  defendant,)  Where  a  defendant  is  taken  under 
a  ca.  sa.,  he  is  not  liable  to  pay  the  expenses  of  an  unproductive  fi.  fa.  previously 
issued,  or  to  pay  any  caption  fee. — Earp  v.  Satchell,  8  O.  &  D.  346. 

2.  {Distringas,)  The  Court  refused  to  grant  a  distringas  to  compel  appearance, 
the  affidavit  not  stating  that  any  appointments  had  been  made. — Todd  v.  Crosby, 
6  Scott  (N.R.)  517. 

3.  (Setting  aside  service  of  writ  ofsummoiis  in  wrong  county — Affidavit,)  A  party 
seeking  to  set  aside  the  service  of  a  writ  of  summons,  on  the  ground  of  its  having 
been  served  in  a  wrong  county,  must  state  positively  that  the  pl^ce  of  service  is 
not  within  the  county  ipto  which  the  writ  issued,  or  within  the  prescribed  distance 
from  the  boundary  thereof ;  and  it  is  npt  sufficient  to  state  that  he  has  been  in- 
formed and  believes  that  the  place  of  service  is  more  than  half  a  mile  from  the 
county  into  which  the  writ  issued.  (1  D.  P.  C.  428  j  4  D.  P.  C.  356.)--/far. 
rison  V.  Wray,  11  M.  &  W.  815  j  3  D,  P.  C,  (N.  S.)  366, 

RAILWAY  ACT. 

(Construction  of-— Liability  of  company  to  lower  roads.)  The  Manchester  and 
Leeds  Railway  Company  were  empowered  by  statute  to  cross  any  turnpike  road 
but  not  unless  the  bridge  by  which  they  crossed  it  should  be  of  the  height  of 
eighteen  feet  at  least  from  the  surface  of  the  said  road  to  the  under  side  of  the 
said  bridge,  so  as  to  leave  a  clear  and  uninterrupted  head  way  under  the  said 
bridge  of  eighteen  feet  at  the  least.  And  further,  that  in  case  it  should  be  expedient 
to  lower  the  surface  of  tlie  said  road  for  the  purpose  aforesaid,  then  it  should  not 
be  lawful  for  the  said  company  to  lower  or  alter  the  present  bed  of  the  said  road, 
unless  the  same  shall  be  lowered  on  both  sides  of  such  bridge,  so  that  when  the 
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alteration  should  be  completed,  the  descent  and  ascent  of  the  road  should  be  of  a 
certain  gradient. 

The  company  carried  their  railway  by  a  bridge  over  a  turnpike  road,  which 
before  the  alteration  was  of  the  breadth  of  forty-two  feet,  including  a  foot-way 
oD  one  side  of  it.  In  altering  the  road  a  portion  of  it  was  left  on  each  side  of 
it  at  its  former  level  for  a  foot-we^,  and  in  consequence  the  carriage-road  waa 
not  excavated  to  the  full  width  of  the  former  oarriige<road.  But  it  was  found 
by  a  jury  that  the  new  carriage^roaid  and  foot-way  were  more  eommodious  to  the 
public  and  neighbouring  owneis  of  naessuages,  than  if  the  whole  had  been 
lowered. 

Held,  that  the  company  were  not  bound  to  lower  the  foot-path  to  the  pre- 
scribed depth,  the  term  "  bed  of  the  said  road"  meaning  the  carriage-way  only. 

Held  also,  tliat  the  company  were  not  bound  to  lower  the  carriage-way  fo  the 
extent  of  its  fbrmer  width,  inasmuch  as  the  statute  ^id  not  express  in  explicit 
terms  that  should  be  done,  and  the  only  duty  to  be  inferred,  was  to  make  (be 
alteration  in  the  manner  most  convement  to  the  public. 

Held,  that  the  expression  "  both  sides  of  the  bridge"  applied  to  the  part  of 
tbe  read  lowered,  as  h  descended  on  one  ^ide  and  ascended  on  the  other,  not  to 
the  right  and  left  hand  side  of  the  bridge  as  passed  under. — Manchester  and  Leeds 
Railway  Company  v.  The  Queen,  3  G.  &  D.  269.  [In  «Cam.  Scacc,  reversing 
the  judgment  of  the  Q.  6.] 

RESTRAINT  OF  TRADE. 

Covenant.  By  articles  of  agreement  under  seal,  it  was  agreed  that  the  defendant 
should  become  assistant  to  the  plaintiffs  in  their  business  of  surgeon  dentists  for 
four  years  \  that  the  plaintiffs  should  instruct  him  in  the  business  of  a  surgeon 
dentist,  and  that  after  the  expiration  of  the  term,  the  defendant  should  not  carry 
on  that  business  in  Ix>odon  or  in  any  of  the  towns  or  places  in  England  or  Scot- 
land where  the  plaintiffs  inight  have  been  practising  before  the  expiration  of  the 
said  service.  The  declaration  alleged  as  breaches^  6rst,  that  after  the  term,  the 
defendant  carried  on  the  said  business  in  London ;  secondly,  that  the  plaintiffs 
had,  during  the  said  term,  carried  on  business  in  Great  Russell  Street,  Blooms- 
bury  I  yet  the  defendant,  after  the  term,  carried  on  the  said  business  in  the  same 
place.  Plea  to  the  first  breach,  that  London  was  a  large  and  populous  district, 
containing  1,600,000  inhabitants,  and  that  the  stipulation  in  the  agreement  was 
an  undue,  unreasonable,  and  unlawful  restriction  of  trade.  Plea  to  the  second 
breach,  that,  before  the  expiration  of  the  service,  the  plaintiffii  had  {>niatited  in  - 
very  many  towns  in  England^  and  amongst  others,  London,  Preston,  Oawestiy,  • 
&c.,  and  that  divers  of  the  said  towns  were  distant  from  «ach  othev  160  mhs ; 
wherefore  the  said  stipulation  was  an  unreasonable  restriction  of  trade,  and  the 
said  agrc  3ment  as  to  so  much  was  wholly,  yoid. 

Held,  tint  the  first  plea  was  bad,  as  the  covenant  not  to  practise  in  London 
was  valid,  the  limit  of  London  not  being  too  large  for  the  profession  in  question  . 
and  that  the  latter  part  of  it  was  also  bad,  for  attempting^  to  put  in  issue  matter 
of  law,  viz.  the  reasonableness  of  the  restriction. 

Semhle,  that  in  considering  the  question  of  restriction,  the  populousness  of  par- 
ticular districts  ought  not  to  be  taken  into  consideration. 

Held,  secondly,  that  the  stipulation  as  to  not  practising  in  towns  where  the 
plaintiffs  might  have  been  practising  during  the  service^  was  an  unreasonable 
restriction,  and  therefore  illegal  and  void :  but  that  the  stipulation  as  to  not  prac- 
tising in  London  was  not  affected  by  the  illegality  of  the  other  pait* 
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Ever^  restraint  of  trade  which  is  larger  than  what  is  required  for  the  necessary 
protectioa  of  the  party  with  whom  the  contract  is  made,  is  unreasonable  and 
void,  as  injurious  to  the  interests  of  the  public,  on  the  ground  of  public  polioy. — 
^lallan  v.  May,  1 1  M.  &  W.  653. 

ROBBERY. 

(^AMmult  mth  intent  to  rob,  by  thtiat  of  aeeumtivn.).  On  a  concerted  plan  be- 
tween A«  and  B.  to  obtain  money  from  C,  A.  and  B.  being  present,  seized  hold 
of  C*,  and  threatened  to  accuse  him  of  an  indecent  exposure  of  his  person  :  Held, 
that  A.  and  B.  might  be  convicted  of  an  assault  with  intent  to  rob  C. — Reg,  t. 
StHnger,  1  C.&K.  188. 

SEWERS'  RATE. 

(Judgment  of  commitsionert  ofsewen,  htm  far  concUniv^  oi  to  liability ,)  Under  th^ 
statutes  of  sewers,  a  sewers'  rate  to  be  valid  must  be  laid  on  the  occupier  of  Uue 
property  assessed. 

A  clerk  of  the  works  of  Chelsea  Hospital  dwelt  in  the  hospital,  in  apartments 
in  which  he  was  permitted  by  the  Coroissioners  of  Woods  and  Foiests  to  dwell, 
in  respect  of  his  office,  and  which  wece  separately  rated  for  t^e  fsewers  by  an  uti- 
disputed  rate.  He  was  appointed  by  the  said  conHnissioner&j  and  bis  duty  was 
to  see  that  the  hospital  was  not  out  of  repab,  and  under  their  di^rections  to  super- 
intend any  repairs  of  the  buildings ;  he  also  superintended  part  of  tbo  land.  The 
building  and  land  received  beuent  from  the  sewers. 

Held,  that  the  clerk  of  the  works  was  not  an  occupier  of  tlie  land,  or  of  any 
pait  of  the  building,  except  the  apartments  separately  assigned  to  him. 

Held  also,  that  he  was  not  concluded  from  disputing  his  liability,  by  a  judg- 
ment of  the  commissioners  of  sewers,  or  a  traverse  by  liim  before  them  of  his 
liability  to  be  rated. 

Held  also,  (hat  trespass  would  lie  for  a  seizure  of  his  goods  as  a  distress  under 
the  warrant  of  the  commissioners  to  enforce  a  rate  upon  him  in  respect  of  the 

building  and  land  which  he  did  not  occupy. — Neavey,  Wrather,  3  G.  &  D.221. 

* 

SHERIFF. 

{Poundage-^AUowanoe  of  expenses  on  sale  under  Ji,  fa.)  A  sheriff  is  entitled  to 
poundage  on  the  whole  amount  realized  by  the  sale,  though  a  portion  of  it  is  paid 
over  to  the  landlord  for  .rent;  but  not  to  extra  expenses  caused  by  an  adviep^ 
claim  to  the  goods.—  Davics  v.  Edmonds^  3  D,  P.  C.  (N.  S.)  395. 

SHOP-BRRAKING. 

A  bUtekstnWt  shop  is  withiu  the  stat*  7  £c  8  Geo.  I  V«  c.  29,  s.  IS. — R9gi  ▼.  Cafii¥, 
1  C.  &  K.  173.    tOverruHng  Reg;  v.  5««fider«,  ^C.  6i  P.  79.] 

SLAVE-TRADING. 

The  provisions  of  the  stat.  5  Geo.  IV.  c.  11 3,  are  not  confined  to  acts  done  by  British 
subjects  in  furtherance  of  the  slave-trade  in*.  Engl  and  or  the  British  colonies,  but 
apply  to  acts  done  by  British  subjects  in  furtherance  of  that  trade  in  places  not 
part  of  the  British  dominions. 

In  order  to  convict  a  party  who  is  charged  with  having  employed  and  loaded  a 
ship  for  the  purpose  of  slave-trading,  it  is  not  necessary  to  show  that  the  vessel 
which  carried  out  goods  was  intended  to  be  usCd  for  bringing  back  slaves;  it  is 
sufficient  if  there  was  a  slave  adventure,  and  the  vessel  was  in  any  way  employed 
by  the  defendant  in  the  advancement  of  that  adventure.— R«^^.  v,  Zuluela,  1  C.  & 
K.215. 

VOL,  XXXI.  NO.  LXIV.  E  E 
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STAMP. 

1.  (Presumption  in  favour  of  proper  stamp,) — Where  a  deed  thirty  years  old,  re* 
quiring  an  ad  valorem  stamp,  bore  the  mark  of  having  some  stamp  upon  it«  bat 
there  was  nothing  to  indicate  whether  the  stamp  had  been  a  proper  stamp  or  not, 
and  uo  evidence  was  given  on  the  point :  Held,  that  it  was  to  be  presumed  that 
the  deed  had  been  properly  stamped.--- Dm  d.  Fryir  v.  Coomhe,  3  G.  6c  D.  ll^«  ' 

2.  (On  agreement, )^The  plaintiff,  having  distrained  the  goods  of  the  defendant,  his 
tenant,  withdrew  from  possession  upon  the  latter  signing  the  following  memo- 
raudum — '*  In  consideration  of  your  wiAdrawing  the  distraint  upon  the  premises 
I  hold  of  you,  situate,  &c.,  for  one  year's  rent,  due,  &c.,  at  the  rate  of  44^  per 
annum,  and  giving  time  for  the  payment  of  the  said  rent  until  the  1st  of  February 
next,  I  do  hereby  authorize  and  empower  you,  on  default  being  made  by  me  in 
such  payment  at  the  time  aforesaid,  to  re-enter  upon  the  said  premises,  and  there 
distrain  for  the  said  rent,  notwithstanding  the  withdrawal  of  the  said  distraint 
now  made  by  you ;  and  I  do  hereby  declare  your  now  withdrawing  the  present 
distraint  shall  in  no  ways  lessen,  abridge,  or  prevent  your  again  distraining  upon 
the  said  premises,  &c. :  Held,  that  this  was  not  an  agreement,  or  minute  or  me- 
morandum of  an  agreement,  which  required  a  stamp  to  render  it  admissible  in 
evidence ;  and  that,  if  it  were,  it  did  not  appear  to  be  an  agreement,  the  subject- 
matter  whereof  was  of  the  value  of  20/. — Hill  v.  Bamm,  6  Scott  (N.  R.),  571. 

3.  (Mortgage  stamp,  when  necetsarff.)^ An  indenture  recited,  that,  in  oonsideralion 
of  4001*  (part  of  600/.  agreed  to  be  advanced  by  the  plaintiff  to  the  defendant), 
paid  to  S.,  R.«  and  P.,  by  the  plaintiff,  in  discharge  of  all  principal  and  interest 
owing  to  them  as  mortgagees,  by  virtue  of  a  certain  other  surrender,  they,  the 
said  S.,  R.,  and  Pi,  surrendered  into  the  hands  of  the  lord  certain  lands,  to  the 
intent  that  the  lord  might  re-grant  the  same  to  the  plaintiff,  in  trust  to  sell 
the  same,  and  retain  the  said  sum  of  500/.  The  indenture  then  slated,  that  the 
defendant  covenanted  with  the  plaintiff  to  pay  him  the  sumof  500(.,  with  interest, 
on  a  certain  day,  and  that,  in  default  of  payment,  the  plaintiff  might  enter  upbn 
and  enjoy  the  land.  The  indenture  was  stamped  with  two  stamps,  of  1/.  15s.  and 
ll,6s,:  Held,  that  this  was  not  "a  declaration  or  deed  for  defeating  or  making 
redeemable  or  qualifying  any  covenant,  &c.,  intended  as  a  security  for  money," 
within  the  meaning  of  that  clause  in  the  Stamp  Act,  55  Geo.  III.  c.  184,  Sche- 
dule, Part  1,  "Mortgage,**  but  a  mere  declaration  of  trust  of  the  second  sur- 
render; and  that  it  did  not  require  an  ad  valorem  stamp.— Hai/u'oorf  y,Bibby,  11 
M.  &  W.  812  ;  3  D.  P.  C.  (N.  S.)  290. 

And  see  BrLts  akd  Notes,  4 ;  Loan  St)ciETY ;  Vendor  and  PuncHASER. 

STATUTE. 

("  Public  local  and  personal  act,'*  what  is.) — The  Sandwich  Court  of  Requests  Act 
(47  Geo.  III.  c.  XXXV.),  which  contains  a  clause  declaring  that  it  shall  be  deemed 
to  be  a  public  act,  enables  the  commissioner  to  take  cognixance  of  debts,  where- 
soever contracted,  if  the  defendant  shall  be  within  the  jurisdiction  of  the  CouH : 
Held,  that  this  was  a  '*  public  local  and  personal"  act,  within  the  5  &  6  Vict. 
C.97.— Cocfc  \,Gent,  3  D.  P.  C.  (N.S.)  413. 

And  see  Usury. 

STOPPAGE  IN  TRANSITU.    See  Lien. 

TENDER. 

(To  whom  to  be  made,) — A.,  the  plaintiff's  attorney,  wrote  to  the  defendant,  stating 
that  the  debt  must  be  paid  to  him  on  the  next  d&y.    A  tetider  was  mwit  the  next 
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day  to  a  writing  clerk  of  A.  in  his  office,  who  said  that  he  could  not  tak«  the 
money,  as  A.  was  out,  and  the  party  mtist  wait  till  he  came :  Held,  not  a  good 
tender.— W^ofion  v.  Hetherington,  1  C.&  K.  36. 
And  see  Pleading,  I. 

THREATENING  LETTERS. 

The  words  "  without  any  reasonable  6r  probable  cause/'  in  the  stat»  7  Ic  8  Geo.  4, 

c.  29,  s.  8,  apply  to  the  money  demanded,  and  not  to  the  accusation  threatened 

to  be  mdide,— Reg,  v.  Hamilton,  1  €.  &  K.  212. 

TITHE  COMMUTATION  ACT. 

(Feigned  issue— Jurisdiction  of  commissioner,)  The  commissioner  under  the  Tithe 
Commutation  Act  (6  &  7  W.  4,  c.  71),  has  by  his  award  to  fix  the  amount  of 
rent-charge  payable  in  lieu  of  tithe,  and  for  that  purpose  to  decide  upon  the  tithe- 
ability  of  lands,  but  he  has  no  jurisdiction  thereby  to  decide  who  ih  the  party  en- 
titled to  receive  the  rent-charge. 

A  dispute,  therefore,  between  rival  claimants  to  the  tithe  is  not  a  "  dijfknnce" 
within  s.  45,  which  enables  the  commissioner  to  determine  any  question  of  modus 
or  composition  "  or  any  difference  whereby  the  making  of  his  award  shall  be 
hindered*'' 

Nor  consequently )  under  sect.  46,  can  the  title  of  the  claimant  to  tithe  be  made 
the  subject  of  a  feigned  issue  by  way  of  appeal  against  the  commissioner's 
award,  although  the  award  after  deciding  on  the  liability  of  the  landowner  to  the 
tithe,  has  improperly  gone  on  to  say  who  is  the  party  entitled  to  tithe.— £duNird« 
▼.  Bunbmy,  3  G.  &  D.  229. 

And  see  Pbactice,  1. 

TITHES.    See  Maimtbkavck. 

TOLLS. 

(Mortgage  of  bridge  tolls— Estoppel.)  By  the  Staines  Bridge  Building  Act  (9  Geo. 
4,  cap.  c,  s.  75),  commissioners  were  empowered  to  borrow  money  by  w^y  of 
mortgage.  By  s.  76,  every  mortgage  was  to  be  in  a  form  given  by  statute, 
whereby  the  commissioners  were  to  grant  and  convey  by  deed  to  the  lender  the 
bridge,  toll-houses  and  tolls,  until  piiocipal  should  be  paid  with  interest.  By  s. 
81,  the  "several  persons  to  whom  any  such  mortgages  shall  be  made  shall  be 
seveially  entitled  in  proportion  to  the  annual  amount  of  the  interest  of  the  monies 
borrowed  on  mortgage,  to  the  tolls  and  revenues  of  the  said  commissioners,  with- 
out any  preference  by  reason  of  the  priority  of  date  of  any  such  security. 

Against  an  ejectment  brought  by  a  mortgagee,  the  commissioners  set  up  a  prior 
tnortgage  still  existing. 

Held,  that  although  they  were  commissioners  acting  in  execution  of  a  statute, 
they  were  estopped  by  their  mortgage  to  the  plaintiff  from  saying  that  their  whole 
estate  had  been  conveyed  to  the  prior  mortgagee,  so  that  no  estate  had  passed  to 
the  plaintiff.— Dt;«  d.  Levy  v.  Home,  3  G.  &  D.  239. 
And  see  Turnpike  Acts,  1,  2. 

TURNPIKE  ACTS. 

1.  (Ejectment  by  mortgagee  of  tolls,)  Section  49  of  the  General  Turnpike  Act  (3 
Geo.  4,  c.  126),  enables  any  single  mortgagee  of  the  toll  agates  and  toll  houses  to 
recover  them  in  ejectment,  upon  his  own  single  demise,  although  prior  mortgages 
of  them  are  still  unsatisfied.— Do«  d.  Watton  v.  Tenfold,  3  G.  &  D.  235. 

E£2 
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2*  (Application  of  tolls  to  repairs  and  payment  of  interest  on  mortgage.)  Under  ihe 
statute  2  &  3  Vict.  c.  81,  two  justices  have  a  power  to  make  an  order  on  the 
parish  surveyor  to  pay  a  sum  out  of  the  highway  rate  fof  (he  maiateoance  of  a 
'.  tiicopike  jpady  if  they  find  that  the  tolls  are  iosui^cient  for  the  repair  of  the  road,^ 
and  the  payment  of  interest  on  mortgages  of  the  tolls,  though,  under  the  local  act, 
the  tolls  are  to  be  applied  to  the  repair  of  the  road,  and  in  point  of  fact  are  suffi- 
cient for  such  repair,  but  not  for  the  payment  of  the  interest  also. — Reg,  v.While, 
3G.&D.284. 

In, an  action  for  usury,  it  is  not  necessary  tp  show  on  the  face  of  the  declaration' 
,  that  the  monfy  was  ient  qn  the  secjarity  of  land,  but  it  is  sufficient  to  declare  in 
.  Ihe  pld  form,  on  the  12  Anne,  c.  2»  s.  16,  notwithstanding  the  2  &  3  Vict.  c.  37. 
For  .where  an  exeroplion  from  a  penalty  created  by  statute  comes  by  waj  of  pro- 
,  viso  in  a  subsequent  statute,  or  a  subsequent  section  of  the  same  statute  (or, 
.  semble,  even  in  the  same  section,  but  after  the  enactiog  clause),  it  is  matter  of 
.defence,,  to  be  pleaded.— rAt6au/t  v.  Gibson^  3  D,  P.  C.  (N.  S.)  253. 

VENDOR  AND  PURCHASER. 

(Construction  of  conditions  of  sale — Purchaser  how  far  at  liberty  to  inquire  into 
vendor's  title-^ Stamp,) — One  W.  T.  being  possessed  of  certain  copyhold  premise^, 
mortgaged  the  same  to  P.,  and  by  the  indenture  of  mortgage  covenanted  to  sur- 
render them  into  the  hands  of  the  Dean  and  Chapter  of  W.,  the  lords  of  the 

.  manor,  to  the  use  of  the  defendant,  who  was  to  be  a  trustee  to  sell  the  premises* 
in  the  event  of  default  being  made  in  payment  of  the  moitgage  money.     W.  T. 

^  ..n^ade  no  surrender  in  pursuance  of  the  above  indenture,  but  died  after  devising 

..  all  his  real  property  to  certain  trustees  ;  subsequently  to  the  death  of  W.  7*.,  the 
■  lords  of  the  roatior,  at- the  nomination  of  the  defendant,  granted  the  property  in 
question  to  certain  persons  upon  the  said  trusts,  &c.  mentioned  in  the  indenture 
of  mortgage.  W.  T.,  in  his  lifetime,  surrendered  other  property  to  the  lords  of 
the  manor,  by  way  of  mortgage  to  C,  in  consideration  of  a  loan  of  100/.,  and  by 
an  indenture  of  even  date  covenanted,  amongst  other  things,  to  repay  the  mooey 
'  bdVrowed,  and  gave  the  mortgagee  a  power  of  sale,  in  case  of  defaoit  in  payment 
of  the  money.  That  indenture  was  stamped  with  an  ad  valorsm  stamp  of  \L  10<. 
The  defendant  sold  the  whole  of  the  above  property  to  the  )>iaintiff  .under  the 

'  following  conditrons  of  sale  :  that  he  should  deduce  a  good  title  lo  the  ^vmises 
for  the  lives  by  which  they  were  held  under  the  Dean  and  Chapter  of  W. )-  but 
that  no  earlier  or  other  title  should  be  deduced,  or  any  deed  or  docvmeat.pro- 
.'  dneed  anterior  to  the  last  copy  of  court  roll,  by  which  the  premiseaivare  gmBted: 
Held,  first,  that  the  defendant  showed  no  title  in  himself,  as  no  fiarMndsr  of  the 
premises  fa<id  been  made  to  his  use  by  W.  T.,  and  that  the  vendee  was  not  pre- 
cluded by  the  conditions  ef  sale  from'  B»akiog  this  objeptioD  to  the  titles  as  it 
appeared  on  the  face  of  the  abstract  delivered^  Seoondfy,  that  the  stamp  of  30f* 
was  sufficient.— 5e//jcfc  v.  Tr«wr,  1 1  M.  &  W.  722.  .  ^  ,     i 

Attd  see  Judo MTBNT,  1. 

"venue. 

(When  changeable  in  action  on  written  instrun\ent.)  The  venue  cannot  be  changed 
upon  the  ordinary  affidavit,  in  an  action  on  an  award! 

And  an  action  of  assumpsit  for  not  surrendering  to  the  plaintiff  certain  copy- 
hold premises,  pursuant  to  an  award,  Which  directed  such  surrender  Dn  the'plam- 
tifTs  paying  a  certain  sum  to  the  defendant  is  an  action  on  an  award,^iThiii  the 
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iBe^aiog  of  the  rule  as  to  the  chaoge  of  venue.    {Sed  guigr$ ;  see  8  M.  fir  W, 
6400— Afartin  y.  Daws,  11  M.  &  W.  734 ;  3  D.  P.  C.  (N,  S.)  279. 

VOLUNTARY  DECLARATIONS. 

The  18th  section  of  the  stat.  5  &  6  Will.  4,  c.  62,  enabling  magistrates  to  receive 
voTuntaiy  declarations  instead  of  oaths,  extends  to  declarations  generally,  and  is 
not  confined  to  those  mentioned  in  the  preamble,  and  others  ejusdem  genens.*'— 
Beg,  V.  Boynes,  I  C.  &  K,  65. 

WARRANT  OF  ATTORNEY. 

{Judgment  on — Filing  original,)  On  a  motion  to  set  aside  a  judgment  of  1834, 
on  the  ground  that  the  original  warrant  of  attorney  on  which  the  judgment  tras 
[  found  had  not  been  filed  in  coroptiance  with  the  rule  of  M.  T.  42  Geo.  3,  bnt  a 
copy  ooly  :  tleld  that  it  was  incumbent  on  those  who  sought  to  set  aside  a  jtrdg- 
ment  of  such  an  old  standing,  to  show  clearly  that  the  omission,  to  file  the  original 
warrant  was  ihe  fault  of  the  plaintiff  or  his  attorney  ;  and  that  as  it  was  consistent 
with  the  circumstances  of  the  particular  case,  that  the  original  had  been  tendered 
to  the  officer  of  the  court,  and  that  the  copy  instead  of  the  original  had  been  fled 
through  his  inadvertence,  the  application  musfc  be  refusfid,«^J«Avr«  v*.  fimurdi  8 
6.  &  D.  264. 

WAY. 

(pedication,)  There  may  be  a  dedication  of  a  way  (o  the  public  for  a  litrtited 
purpose f  as  for  a  footway,  &c, ;  but  there  cannot  be  a  dedication  to  a  limited  ))art 
of  the  public,  as  to  a  parish.  And  such  a  partial  dedication  is  simply  void,  and 
will  not  operate  in  law  as  a  dedication  to  the  whole  public. 

In  order  to  constitute  a  dedication  of  a  way  to  the  public  by  the  owner  of  the 
soil,  there  must  be  an  intention  so  to  dedicate,  of  which  the  user  by  the  public  is 
evidence,  subject  to  be  rebutted  by  contrary  evidence  of  interruption  by  the 

,    owner.— Poo/e  v.  Hushinson,  11  M.  &  W.  827. 

WILL. 

{RnoaUiou'^  Ereaur$'r^Unatiested  eadieil,)    A  testator,  by  his  will  duly  executed, 

'  deYiaed  certain  real  estates  to  R.  N.  in  fee,  subject  to  and  charged  with  ^n  anouity 

of  six  hundred  pounds  a  year,  which  he  gave  to  his  daughter  E.  J,  for  .her  life, 

with  petwcn  ef  distress  and  entry  on  the  devised  estates,  in  case  the  aniiuity 

'  '  wereinarrtan    He  sabsequeotty  erased  witii  a  pen  the  word.  "  six,''  and  in- 

.  i    serted  over  it  the  word  **  t^o,"  lea^vii]^  however  the  word  **  six  'Megible  in  each 

:: place  where  it  «ceurred;  and  om  the.  same  day  he  added  a  memoranduip  or 

I-  oodioilli^  bis  will,  signed  by  him  in  the|>resence  of  one  whoessonly,  recognising 

•  :  the  obwve  akeretbns* 

.   'Held/  that  lbe< snbadittttien  of  '*two''  for  '*  six"  hundred  was^  uufier  these 
r.    cireimalaeoes,  inopeffttive,  and  thaA  £•  J%;  retained  a  leg^l  interest  in  the  annuity 
oC  S(HH.^Le6lctv,  Abnetyll  U^^  Wi  901.  . 

WITNESS.  -  '     '  ' 

1.  (Competency  of  co-defendant  y  after  judgment  by  default.)  In  an  Acttonfei^  a 
contract  (before  the  6  &  7  Vict.  c.  85) :  Held,  that  one  defendant,  who  had  suf- 
fer^ jpdgment  bydefawU,  was  a  competent  witness  against  the  other  to  establish 
the  joint  liability,  as  it  was  to  his  interest  that  such  joint  liability  should  not  be 

.  est^bUshfid*— Pipe  v.  Steele,  3  G.  &  D.  244. 

,it-^Cmnp9tenoy'-^ExaminatiQn  on  voir  dirf.)  Where  a  witness  for  the  defendant, 
J.    (6  wboitieeverftlqiiestieoehad.be^npat  in  his  examination  in  chief,  stated,  in 
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answer  to  a  quMlioo  put  to  him  by  the  plainliff's  counsel^  who  had  interposed, 
that  be  was  anawerabJe  to  the  defendant's  attorney  for  the  costs,  and  was  there- 
upon objected  to  as  incompetent :  Held,  that  the  objection  did  not  come  too  late. 
(10  M.  &  W.  141.)— /afo6»  v.  Laybom,  11  M.  &  W.  685 ;  3  D.  P.  C.  (N.  S.) 
352. 

WRIT  OF  ERROR. 

(Where  issues  in  fact  remain  undisposed  of,)  Where  a  writ  of  error  was  brought 
on  a  judgment  of  the  Court  of  Common  Pleas,  upon  demurrer  to  pleas  which 
went  to  the  whole  cause  of  action,  certain  issues  of  fact  remaining  undisposed  of, 
the  Court  of  Error  quashed  the  ^riU—Tolson  v.  Kaye,  7  Scott,  (N.  R.)  222. 

WRIT  OF  TRIAL. 

1.  (Neuf  trial  in,)  The  Court  will  not  grant  a  new  trial  before  the  sherifT,  on  the 
giound  that  the  verdict  was  against  the  evidence,  where  the  utmost  the  plaintiff 
could  recover  is  less  than  5/.,  even  though  the  amount  be  so  reduced  by  a  pay- 
ment into  Court  upon  a  plea  of  tender ;  and  the  rule  equally  applies  where  the 
verdict  was  found  for  the  defendant.— Tf^aUs  ▼.  Judd,  6  Scott,  (N.  R.)  630. 

2*  (Wrong  nsutmoHing  of  jury  under,  effect  of,)  After  verdict  in  a  caua«  tried 
before  the  sheriff  under  a  writ  of  trial,  the  Court  will  not  enterkaln  an  objectioQ 
which  was  not  made  at  the  trial,  that  the  jury  was  wrongly  summoned,  and  was 
composed  of  persons  who  were  not  on  the  jury  list  for  the  county. — Kington  v. 
Groom,  11  M.  &  W.  826. 
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EQUITY. 


Containing  Cases  in  5  Beavan,  Part  2 ;  12  Simons,  Part  2;  «  Younge  k  Colly er, 
Part  3 ;  2  Hare,  Part  4. 


ACCOUNT. 

1.  (Acquiescence— Opening,)  The  Court  refused  to  open  an  account  acquiesced 
in  during  twenty-two  years,  though  it  was  of  a  general  and  summary  nature,  not 
containing  tha  items,  and  though  the  widow  and  personal  representative  of  the 
party  giving  such  account  had,  upon  being  first  applied  to,  rendered  accounts 
of  matters  included  in  such  account,  but  the  Court  decreed  an  account,  limited 
to  the  si^bsequent  receipts,  which  it  was  admitted  had  taken  plsce,^  Scott  v. 
Milne,  5  B.  215,  (Affirmed  on  Aj^eal). 

f .  (Offer  to  ficcount  on  afftdavit'—Cotts,)  A  plaintiff  who  is  entitled  to  have  an 
account  taken  of  profits  unlawfully  made  by  the  defendant,  is  not  bound  to 
accept  the  statement  of  the  amount  on  affidavit  instead  of  by  answer,  but  may 
call  for  an  answer  without  afiecting  his  right  to  costs,  although  he  afterwards 
waives  the  account. — Colbum  v.  Simmt,  2  H.  5it3. 

And  see  Pleading,  4. 

ACTION  AT  LAW. 

(Security  for  costs.)  Leave  was  given  to  the  plaintiff  in  equity  to  bring  an  action 
at  law.  After  the  action  had  been  commenced  the  plaintiff  died ;  his  heir 
revived  the  suit,  and  obtained  leave  on  a  motion,  which  was  unopposed,  to 
continue  the  action.  Tha  defendanjt  applied  to  this  Court  that  the  new  plaintiff 
might  give  security  for  the  costs  of  Ihe  action,  which  is  the  practice  at  law,  when 
actions  are  brought  in  the  name  of  dead  persons.  The  Court  considered  that 
it  had  oo  jttrisdiction  so  to  order,  hut  it  suspended  the  prosecuticm  of  the  action 
until  security  had  been  given,— Hilton  v.  Lord  Granville,  5  B,  263. 

ADMINISTRATION. 

(Administration  to  attffrney.)  A  party  t9  whom  ^e^t^rs  of  administration  have  been 
granted,  as  the  attorney  of  the  person  entitled  to  the  grant,  and  for  the  use 
and  benefit  of  such  person,  is  liable  to  be  sued,  in  the  same  way  as  if  he  had 
obtained  administration  in  his  own  right. — Chambers  v.  Bicknell,  2  H.  536, 

APMINISTRATION  OF  ASSETS.    ' 

^,  (Adsmsien  of  assets.)  Where  fourteen  years  after  death  of  testatrix  execi^tors 
g^ve  to  the  husband  of  ^  legatee,  to  whom  a  legacy  oi  l5Qi.  had  been  gjlven, 
a  note  acknovMging  that  they  owed  to  Unji  1  ^01,  ^ith  50/.  interest,  for  the 
legacy  to  his  wife  -,  this  was  held  to  amount  to  an  adijodssiozi  of  aas€^(s*~-Ho^ 
(andv.  Ckrfc,  2  Y.&C.  319. 

2.  (Creditor  suit — Estaitli^iag  mli,)  In  a  creditor's  suit,  since  the  3  &  4  Will.  4, 
€.  1Q4,  for  MMiking  th/e  i«ajl  eataite  su^ect  to  ihfi  debts,  jit  is  notneceasary  to 
«itafaJ^h  lOke  viU  agOMst  4^  hm.r-Qgoieiiid  v.  T&rgU,  5  B.  39#. 
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3.  (  Foreign  exeeuion  treated  at  trusttet,)  A  testator  directed  his  debU  to  be  paid, 
and  appointed  executors  ia  England ^  and  other  execators  in  Italy,  directing  the 
English  executors  to  transmit  the  xendue  to  the  Italian  executors,  and  be- 
queathing such  residue  amongst  classes  of  ptnons  alleged  to  reside  in  Itmbf : 
Hdd,  that  as  the  sum  Co  be  paid  over,  being  the  residue,  after  pa3fment  of 
debt0,  the  Ilaliaa  executon  must  be  regarded  as  simply  trustees,  and  not  as 
exccntocs,  holding  the  fond  charged  with  debts ;  and  that  diexefore  inquiries 
must  be  directed  to  ascertain  the  persons  beneficially  entitled. — Weaitherktf  t. 
Giergw,  %  H,  624. 

4»  {JJfe  annmtitsJ)  Part  of  a  residnary  estate,  settled  on  one  for  life,  with 
lemsinder  to  her  issue,  oeasisted  of  life  annuities  and  policies  c»  the  Uvea  for 
securing  the  principal  money.  The  Court  seeing  it  for  the  benefit  of  all  parties, 
did  not  order  a  sale,  but  directed  the  policies  to  be  kept  up,  and  that  the  sarplos 
annuities  should  be  paid  to  the  tenant  for  life. — GleugaU  ▼.  Bamard,  5  B.  943. 

5.  (^MankaiHng — 6|pert/ic  Itgaeiee,)  Specific  legacies  are  to  be  applied  in  pay- 
meat  of  specialiy  debts,  in  priority  to  real  estates  devised. — CarnwaU  ▼.  Cern- 
uaU^  13  S.  298. 

6.  {Speeial  ap^cMtion — Ta  be  made  lo  Court.}  In  an  adrainistratiott  suit,  in 
which  there  was  the  usual  reference  to  the  Master  to  fake  an  account  of  the 
debts,  &c. :  Held,  that  a  claim  made  by  a  remainder-man  in  respect  of  timber 
cut  by  the  testator,  who  was  the  tenant  for  life,  was  one  which  the  Master 
could  not  deal  with,  but  that  application  must  be  made  to  the  Court  for  special 
directiooB,  either  to  the  Uaster  to  proceed,  or  for  a  suit,  action,  or  such  other 
proceeding  as  the  case  might  require. — Ldtekhort  t.  Hmtdtft  5  B.  303. 

7.  (Ti^rtf  India  4ttate$.)  Although  West  India  estates  are  made  legal  assets  by 
5  Geo.  S,  c.  7,  s.  4,  they  may  be  devised  so  as  to  make  them  equitable  assets. 
-^Charlton  9.  Wright,  1«  S.  «74. 

And  see  Mortcjige,  1;  Pleadiko,  1. 

AGREEMENT. 

{Conversion — Heir  and  executors.)  An  agreement  was  made  for-  the  sale  of  an 
estate  at  a  future  time.  Before  that  time  arrived,  the  vendor  died  intestate  : 
Held,  that  the  rents  accrued  between  the  vendor *s  death  and  time  for  completing 
the  contract  belonged  to  the  vendor's  heir, 'and  not  to  his  executor. — Lwmden 
v.Fraser,  12S.  263, 

APPEAL.    See  Costs,  6. 

BANKRUPT.    See  Consideration  ;  Costs,  1,  7;  Practice,  3. 

BREACH  OF  TRUST. 

(Acquiescence  of  wife.)  Consols  were  settled  to  the  separate  use  of  the  wife  for 
life,  with  a  power  to  appoint  bj  will,  and  with  a  power  for  the  trustees,  with 
the  consent  of  the  wife,  to  alter  the  securities,  such  securities  to  be  either  real 
or  in  the  public  funds.  The  trustees,  without  such  consent,  sold  the  -  consols 
and  invested  the  produce  in  Long  Annuities,  which  they  afterwards  sold  and 
lent  the  money,  which  was  afterwards  received  by  the  husband,  who  invested 
it  in  leaseholds.  The  wife  received  the  Long  Annuities  until  sold,  and  after* 
wards  joined  her  husband  in  executing  a  deed,  reciting  that  the  sale  of  the 
XfOng .  Annuitaes  and  the  subsequent,  investments  had  been  with  her  consent : 
Hekli  chat^he  appointees  of  the  fund  under  her  wfll  were  entitled,  as  against 
the  husband  and  trustees,  to  have  the  eoosols  replaced,  and  that  the  interest  * 
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over  which  the  wife  had  a  general  power  of  appointment  was  not  liable  to  make 
good  the  breach  of  trust. — Kellaway  s.  Johnson,  5  B,  319. 

CHARITY,  t 

1.  (AffpaintmaUcftruttets,)  On  a  petition  for  the  appointment  of  new  trostees 
of  a  charity,  the  Court  directed  that,  in  the  deed  appointing  the  trustees,  a 
power  should  be  inserted  for  appointing  new  trustees  in  futare. — In  f  As  matter 
ef  53  Geo,S,  c.  101,  12  S.  «6$. 

2.  (Hospital—Corporation,)  Under  the  39  £iiz.  c.  5,  which  enables  "  all  and  every 
person  and  pertotis"  to  found  hospitals,  6tc.  and  to  create  them  bodies  corporate,  a 
corporation  may  exercise  the  powers  given  to  *'  person  and  persons." — Attorney' 
Genemlv,  The  Corporation  of  Newcastle,  5  B.  307. 

S.  (^Investment  of  charitable  funds-^FoUowxng  money,)  A  corporation  voluntarily 
founded  a  hospital  under  the  39  £liz.  c.  5,  and  procured  real  estates  to  be  con- 
veyed to  it,  which,  however,  were  subsequently  managed  by  the  founders. 
The  founders  afterwards  sold  the  hospital  property,  and  conveyed  it  for  valu- 
able consideration  to  the  purchasers,  giving  them  an  indemnity ;  and  they 
applied  the  purchase -money,  together  with  other  monies  of  their  own.  in  the 
purchase  of  an  estate.  The  founders  accounted  to  the  hospital  yearly  for  more 
than  the  rental  of  the  estate  sold :  Held,  that  tlie  hospital  was  entitled  to  such 
a  proportion  of  the  estate  bought  as  the  purchase-money  of  the  charity  estate 
contributed  towards  the  purchase.^— &  C« 

4.  {Surplus fiinds,)  An  estate  of  thd  computed  valu^  of  720/.,  subject  to  out- 
goings, was  conveyed  to  a  company^  upon  trust  out  of  it  to  educate  fifty  boys, 
of  which  the  estimated  expense  was  6342.  5i.,  leaving  an  estimated  surplus  of 
Q5/«  I6f.,  of  which  it  was  estimated  that  the  taxes  and  other  Outgoings  would 
require  66L  15s,,  leaving  a  surplus  of  192.,  which  was  to  be  applied  for  the 
purposes  of  th^' charity,  the  founder  supplying  any  thing  that  might  be  required 
beyond  the  661, 1 5s.  for  taxes  and  outgoings.  There  was  a  further  gift  by  the 
same  deed  for  fifty  more  boys,  of  5582. 16s.,  of  which  it  was  estimated  5532.  5s. 
would  be  required  for  the  boys,  leaving  for  expenses  of  collection  52.  lis., 
which  was  to  be  made  up  to  a  siiflficient  sum  out  of  the  192.  surplus  of  the  other 
estate.  '  It  was  admitted  in  argument  that  the  company  was  bound  to  keep  up 
the  full  number  of  boys,  although  the  rents  should  fall  off,  unless  it  were  in 
consequence  of  flood,  fire,  or  inevitable  accident ;  and  there  was  also  a  clause 
of  forfeiture  in  case  of  neglect,  but  then  they  had  some  patronage  by  the 
charity ;  and.it  was  held,  on  the  whole  context  of  the  deed,  that  the  coippaoy 
was  not  entitled  to  a  surplus  that  afterwards  arose. — Attamey-General  v.  The 
Merchant  Venturers*  Society,  5  6. 338. 

5.  (Vagueness—Oenera  I  utility,)  Bequest  of  personalty  to  trustees,  to  be  "ap- 
plied for  the  relief  of  domestic  distress,  assisting  indigent  but  deserving  indi* 

'  viduals,  or  encouraging  undertakings  of  general  utility  :"  Held,  void. — Kendall 
V.  Granger,  5  B.  300. 

CONSIDERATION. 

{Voluntary  bond— Lien,)  A  person  gave  a  bond  for  50002.  to  his  sister,  but  fhil- 
ing  to  pay  the  interest  due  on  that  bond,  gave  her  another  bond  to  secure  the 
arrears  of  interest.  He.  after  wards  deposited  with  his  sister  the  title-deeds  of 
his  real  estates,  "  as  a  collateral  security  fur  the  bond  debts."  Subseqoently, 
in  contemplation  of  the  marriage  of  the  sister,  the  two  bonds  were,  with  the* 
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conseDt  of  the  obJigor,  settled  upon  trust  for  the  benefit  of  the  intended  husband 
and  wife ;  no  reference,  however,  being  made  in  the  settlement  to  the  deposit 
of  title-deeds.  About  four  years  after  the  marriage  the  obligor  became  bank- 
rupt :  Held  that,  assuming  the  first  bond  to  have  been  Toluntaiy.  yel  there 
being  no  fraud  suggested  or  insoWeney  proved  against  the  obligor,  the  settle- 
ment was  for  valuable  consideration;  and  that  by  virtne  of  that  and  the 
deposit,  the  trustee  of  the  settlement  wa»  equitable  mortgagee  of  the  real 
estate  for  the  monies  due  on  the  bonds.— Mcg^n  v.  FmUt,  f  Y.  fc  C.  396. 
And  see  Covshahv,  1. 

CONSTRUCTION  OF  STATUTES.    See  Copy  bight  ^  Costs,  8,  9,  10,  11, 
1«,  IS,  14, 15,  16,  17  J  Railway,  1. 

CONVERSION.    See  Aobbbhbvt. 

CORPORATION.    See  Charity,  f . 

CONTEMPT. 

(Scandal  and  impertinence,)  The  plaintiff  was  ordered  to  pay  some  costs  to  the 
defendant,  and  on  the  other  hand,  the  defendant  was  ordered  to  pay  other  costs 
to  the  plaintiff.  The  plaintiff,  being  in  contempt  for  non-payment  of  the  eosts, 
moved  that  the  costs  might  be  set  off:  Held,  that  he  might,  though  in  contempt, 
refer,  for  scandal  and  impertinence,  an  affidavit  filed  on  the  part  of  the  de- 
fendant in  opposition  to  the  motion. — Cattel  v.  Simons,  5  B.  596. 

COPYHOLD. 

{Notice  from  court  roll — Mortgage,)  The  court  rolls  of  a  manor  aie  not  construc- 
tive notice  to  a  purchaser  of  prior  incumbrances  entered  upon  such  comt  roll. 
^Bugdm  V.  Bignpld,  2  Y.  &  C.  877. 

And  see  T«namt  for  Lifb. 

COPYRIGHT. 

1.  (Delivery  up  of  pirated  copies — Parties,)  The  proprietor  of  a  book,  whose 
copyright  has  been  invaded,  so  as  to  entitle. him  to  an  injunction  to  restrain  the 
printing  and  sale  of  the  unlawful  work,  is  not,  under  the  stat.  54  Geo,  3,  c,  156, 
s.  4,  entitled  to  an  order  for  the  delivery  up  of  the  illegal  copies,  if  his  book, 

.  was  not  composed,  and  entered  according  to  the  statutes,  at  the  time  the  illegal 
copies  were  printed. 

Semhle,  there  is  no  common- law  right  in  the  author  or  proprietor  of  a  book 
which  is  pirated  to  the  delivery  up  of  the  copies  of  the  illegal  work;  and, 
therefore,  if  such  relief  is  given  in  equity,  it  must  be  under  the  statutes  for  the 
protection  of  literary  property.— Co/burn  v.  Simms^  2  H.  543. 

J,  (Jurisdiction — 41  Geo,  5,  and  54  Geo,  S — Double  remedies,)  Qu<ere  whether  a 
court  of  equity  is  a  court  of  record  within  the  meaning  of  the  above  statutes. 

SemhlCy  that  a  party,  by  insisting  on  the  forfeiture  of  the  pirated  copies,  under 
the  above  acts,  is  not  precluded  from  the  ordinary  remedy  of  an  injunction  and 
an  account. — S,  C, 

COSTS. 

1.  (Cmicurrent  jurisdiction,)  The  circumstance  of  the  Court  of  Bankruptcy 
having  a  concurrent  jurisdiction,  as  in  this  case,  which  was  a  suit  by  equitable 
mortgagees  against  the  assignees  in  bankruptcy,  is  not  of  itself  sufficient  reason 
for  refusing  costs  to  plaintiff. — Meggison  v.  Foster,  2  Y.  &  C.  936, 
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2.  (Disclaimer,)  The  defeodants  in  a  forecloBurd  suit,  properly  disclaiming,  are 
entitled  to  their  coats^Sikock  v.  Roynon,  9  Y.  &  C.  37^. 

3.  {Insolvent  assignee,)  The  provisional  assignee  was  made  a  defendant  to  a  Sill, 
of  which  the  object  was  to  set  aside  a  mortgage  security  taken  by  the  insolvent 
from  the  plaintiff:  Held,  under  the  circumstances  of  the  case,  that  the  assignee 
was  not  entitled  to  costs  from  the  plaintiff. — Rider  v.  Jones,  2  Y.  &  C.  329. 

4.  (Insolvent,)  Upon  a  bill  filed  to  set  aside  a  mortgage  security  for  fraud,  cir- 
cumstances of  oppression  and  misconduct  being  proved  against  the  mortgagee, 
it  was  held  that,  inasmuch  as,  if  solvent,  he  would  have  been  liable  to  pay 
some  at  least  of  the  costs  pf  the  suit,  being  insolvent  he  was  not  entitled  to 
receive  any. — S,  C, 

5*  (Purchasing  party,)  A  petition  in  a  cause  for  a  conveyance  under  the  Trustee 
Act  havihg  been  presented  by  a  party  in  the  cause,  in  his  character  of  pur- 
chaser, the  court  refused  him  his  costs. — Robinson  v.  Wood,  5  B.  246, 

6.  (Reheurings — Appeals— Exceptiom,)  The  costs  of  rehearings  are  not  carried 
by  the  words  "  costs  of  suit  as  between  solicitor  and  client,"  but  they  require 
to  be  specially  mentioned  in  the  order  for  taxation.  Sembh,  the  same  rule 
applies  to  the  costs  of  appeals  and  exceptions.— i4^a&«g  v.  Hartwell,  5  B.  «7l. 

7.  (Separate  defences.)  Husband  and  wife,  entitled  in  the  wife's  right  to  a  share 
of  residue,  were  living  apart,  and  they  defended  separately:  Held,  entitled  to 
only  one  set  of  costs ;  and  it  was  so  held  also  in  the  case  of  a  bankrupt  and  his 
assignees  who  defended  separately. — Carey  v.  Whittingham,  5  B.  268. 

8.  (Taxation — General  principled—Stewardship  of  matwr,)  A  bill  may  be  taxed 
under  the  6  &  7  Vict,  c  73,  though  it  contain  no  charges  for  businew  done  in 

.  any  court  of  law  or  equity  ;  but  the  business  taxable  must  be  business  arising 
out  of  the  profession  of  attorney  or  solicitor,  and  in  which  he  would  not  have 
been  employed  unless  he  filled  that  character. 

The  fees  received  by  a  solicitor  as  steward  of  a  manor  are  not  taxable.-— 
AlUn  V.  Aldndge,  b  B.  401. 

9.  (Tttxation—e  ^  7  Vict.  c.  73.— jFTom  far  retrospective.)  The  6  &  7  Vict,  c.  73, 
as  regards  taxation,  is  retrospective  with  respect  to  bills  previously  taxable, 
and  also  as  to  bills  thereby  made  taxable,  provided  the  latter  remained  nopaid 
at  the  passing  of  the  act. — Re  Lees,  5  B.  410. 

10.  (Taxation-^G  ^  7  Vict,  c,  73, 5.  41  ^  The  words  "  any  such  bill,"  in  the  forty- 
first  section,  do  not  mean  the  bill  mentioned  in  the  section  immediately  pre- 
ceding, viz.  any  bill  "  previously  taxed  and  settled  ;**  nor  are  ihey  limited  to 
such  bills  as  under  the  provisions  of  the  act  are  sought  to  be  taxed  by  a  party 
directly  chargeable. — Re  Downes,  5  B.  425. 

11.  (Taxation^6  ^  7  Vict.  c.  73 — Ex  parte  application.)  Under  the  6  &  7  Vict. 
c  73,  any  party  entitled  to  the  ofder  may  obtain  it  as  of  course,  and  without 
special  directions,  within  one  month  after  delivery^  and  with  such  special  direc- 
tions as  the  Court  may  order,  after  the  expiration  of  one  month  from  the 
delivery,  but  not  after  verdict,  writ  of  inquiry,  or  payment.  In  those  cases  a 
special  order  made  upon  special  circumstances,  to  be  proved  to  the  satisfaction 
of  the  Court,  is  required.— Kc  Beche,  5  B.  406. 

12.  (Taxation— Cestui  que  trust  and  trustee.)    Whenever  the  6  &  7  Vict.  c.  73 
applies,  the  Court  cannot  in  any  case  whatever  send  a  bill  for  taxation  as  against 
the  solicitor,  if  it  has  been  paid  more  than  twelve  months  -,  but  the  Court  may. 
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after  that  period,  direct  a  taxation  as  between  a  troitee  atid  his  titiui  Igud  tttu^ 
to  justify  the  payments  of  the  fbntier.-*He  Dovonei,  5  B.  4t5« 

15.  (Taxation — CaHui  yue  trust — Payment,)  Where  a  cestui  que  trust  applies  for 
taxation,  then,  if  there  has  been  no  payment,  the  case  comes  under  tTie  thirty- 
seventh  section  of  the  6  &  7  Vict.  c.-73,  and  if  there  has  been  payment," then 
under  the  forty-first  section. — 5.  C.  •- 

14.  (Taxation — Cestui  que  trust — Pjuyment  by  trustee.)  Where  a  solicitor's  bill  bas 
been  paid  by  a  trustee,  the  cestui  fue  trust  cannot,  after  the  expiration  of  twelve 
months  from  payment,  obtain  a  taxation  as  against  the  solicitor,  although  he 
had  no  notice  of  the  payment  until  after  the  twelve  months  had  expired. — 
S.C. 

15«  {Taxation — Mortgage.)  The  bill  of  costs  of  a  mortgagee's  solicitor  for  busi- 
jiesa  done  in  relation  to  the  mortgage  and  the  sale  of  the  mortgaged  estate^  is 
taxable  at  the  instance  of  the  mortgagor,  under  the  6  &  7  Vict.  c.  73,  thpugh 
no  part  of  the  business  may  have  been  transacted  in  any  court  of  law  or  equity. 
^ReLeei,  5  B.4t0. 

16.  (Taxation— Payment  by  volunteer.)  A  party  voluntarily  paying  a  bill  of  costs, 
for  which  he  was  not  liable,  does  not  thereby  acquire  a  right  to  tax  it. — Re  Beeke, 
5B.  406. 

17.  (Taxation — Petition— Computation  of  time,)  Where,  on  a  petition  fdr  tUUkCiaii, 
it  was  a  question  whether  the  application  was  within  the  period  of  a  year>  given 
by  the  41 8t  section  of  the  6th  and  7th  Vict.  c.  73,  it  was  held,  that  th»  «p}rtica- 
tion  roust  be  taken  to  have  been  made  at  the  latest  on  theday  «tt  whidithe 
petition  was  answered,  which  in  this  case  was  early  <iBotogh  to  bring  'it'tmthin 
the  year.—Sayer  v.  Wngstaff,  5  B.  415. 

And  see  Account,  2  j  Discovery,  1 ;  Infant  Heir,  I ;  Production  of  Dbcu- 
MBNTS,  1 ;  Solicitor  and  Client;  Specific  Performance. 

COVENANT.  •  .    .     .^     . 

1.  (C&nsideraticn^ Stranger,)  If  two  parties  for  a  taluablie  coasideratipn. ^nter 
into  a  covenant,  of  which  one  of  the  stipulations  it  for  the  ben<(6t  of,  «^. third 
person,  who  is  a  stranger  to  the  coBstderatiQn*  the  Court  wiU  W)%  en(Qrcia..the 
covenant  without  securing  his  interest  under  it.  <    ... 

Accordingly,  where  upon  the  marrtage  of  A.aiKi  B.>  thifere.was  a^q^eayant 
in  the  settlement^  that  any  fntnro  property  uf  B.»  the  wife«  should,  bej^tled  to 
such  uses  as  B.  should  appoint,  and  sabject  thereto  to  B.  for  life,  refaaiader  to 

A.  for  life,  remainder  to  the  children  of  B.,  and  if  she  died  without  issu^,  then 
4q  the  use  of  C.  (the  niece  of  B.)  in  fee.  Property  afterwards  came  To  c., 
which,  was  not  settled  according  to  the  covenant  in  her  lifetime,  s^id  she  dieii 
without  issue.  Upon  a  bill  filed  by  the  husband  for  performance  of  tne  tbve- 
nant  against  the  heir  of  B.  and  the  trustees  of  the  marriage  setttement^  and 
also  the  heir  of  C«,  the.  niece,  the  Court  established  the  trust  m  favour  of  the 
latter,  against  the  opposition  of  the  heir  of  B. — Davenport  v.  Bithopp,  ^  V^&  C. 
461.  '  ••■•'»« 

S«  (Construction  of  farming  covenant.)  In  a  suit  for  an  injunction,  'upon  a  b6ve- 
naiit  in  a  farming  lease  not  to  sow  with  more  \han  two  grain x'rbptj  doti^^  folir 
years,  Held,  that  it  applied  to  any  four  years  of  the  terth,  hbwevertaketi,'and 
not  to  each  successive  four  years  from  the  commencement. — Flemit^  r.  SHook,  5 

B.  $50.  J 
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DEBTOR  AND  GREDITOH. 

1,  (Paynutu  by  promissonry  niKd.)  Tbo  giving  of  a  promissory  note  by  a  debtor  to 
.  ^a  creditor  is  pot  of  itself  payment  of  the  debt.     It  must  be  shown,  either  by 

direct  evidence  or  by  the  circumstances,  that  it  was  so  intended  and  so  talten  by 

t^e  creditor.— 5fl3/er  v.  Wagstaff,  5  13.  415. 

S.  (Security  -^Substitution,)     A.  purchased  a  ship  of  B.,  in  consideration  of  three 

bills  of  e;Kchange,  which  he  indorsed  and  delivered  to  the  vendor.     He  about 

the  sanie  time  wrote  an  order  to  his  agent  W«  directing  him  to^pay  the  amount 

.    of  one  of  the  bills,  750/.,  to  B.,  out  of  the  freight  of  the  ship.     By  a  subsequent 

_  written  order,  he  directed  W.  to  satisfy  out  of  the  freight  the  amount  of  any 

eurreht  bilis  given  by  him  in  payment  for  the  vessel.     W.,  after  accepting  both 

orders,  discoonted  for  B.  the  7501. :  Held,  upon  the  construction  of  the  orders, 

.'and  (he  circumstances  of  the  case  generally,  that  the  second  order  was  not  a 

revocation  of  the  first,  and  that  the  lien  of  W.  on  the  freight,  for  the  amount 

of  the  7501,  bill,  was  prior  to  that  of  the  holders  of  the  other  bills,  W.  not 

having  notice  of  circumstances  which,  it  was  alleged,  amounted  between  the 

respective  holders  of  the  bill  to  a  postponement  of  the  bill  of  750L — Miln  t. 

Walton,  2  Y.  &  a  354. 

DISCLAIMER.    See  Costs,  8. 

.li  (CrimhuU  ckarg^^lwiietmen^-^CaUs  against  successful  party,)    A  defendant  is 
»■  «ifr:bowfLd^toidiMover  the  principal  fact,  or  any  oQe  of  a  long  series  or  chain  of 
••"faett;'whicb  may  tend  to  establish  a  crimjjaal  charge  against  himself,  and  he 
•I  '  CBBQOt  waWe  this  right. by  any  agx^en^pV    Pending  the  proceedings  in  the 
cause,  the  plaintiff  having  indicted  the  defendant  in  respect  of  the  same  trans- 
.   astionSf  the  time  for  answering  was  extended  until  after  the  trial  of  the  indict- 
ment, but  all  costs  of  that  and  previous  applications  for  delay  were  thrown  upon 
the  defendant.— L««  v.  2?€ad,  5  B.  S81. 

2.  (Forfeiture — Marriage  Act,)  A  party  will  be  protected  from  making  discovexy 
'  '  leading  to  a  ftofeitiire,  ahhongh  that  forfettuve  be  ono  that  will  be  enforced  in 

''  tM]m(jr ;  accordingly j  the  husband,  charged  with  procuring  his  marriage  with  a 
'wHtkHTf  by  i^lsely  swearing  that  the  consent  of  her  parent  had  been  given,  can- 
not be  compelled  to  discover- the  lacts  rebiting  to  such  charge,  upon  an  informa- 
'  '^tS6tl  uadet  the  Marriage  Act,  (4  Gjio.  4,  c.  7d,  a.  25,)  seeking  the  for/eitore  of 
hibf  interest  in  t4ie  wife^s  property,  and  a  settlement  of  the  same  upon  her  and 

'  }ii!tWlnxl»-^Att»rtle^^Qineral9.  Lttcas^  2  U.  566. 

ijLECtlON. 

XProceedings  at  law  and  in  equity — Identity  of  subject.)     A  bill  by  a  landlord 

.a^aii^st  his  tenant  for  a  specific  performance  of  an  agreement  for  a  lease  to  be 

^    ..taken  by  the  latter,  and  an  action  by  the  landlord  against  the  tenant  for  use 

i^id  occupation  of  the  premises  during  a  part  of  the  term  :  Held  to  be  proceed- 

.  ^  ing^  for  the  same  matters,, so  far  as  the  subject  of  the  suits  was  co-extensive. — 

Ambrose  v.  Nott,  2  H.  649. 

.^VIP^NCE. 

iih-  iOff^lV  <^i^*)  ,^^®  ofiice  copy  of  a  bill  is  no  evidence  of  such  a  bill  having  been 
.  filed,  by  a>, particular  person  having  the  same  name  as  the  plaintiff  in  such  a  bill, 
,  .wi^iout  proof  of  identity  between  them. —  Williams  v.  Knipe,  5  B.  273. 

2.  (Reference  to  entries,)    The  cashier  of  a  banking-house,  upon  his  examination 
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as  a  witness,  stated  that  he  had  ascertained  from  the  clearing  book,  kept  by 
him,  and  in  his  own  handwriting,  that  a  certain  sum  of  money  wa«  paid  in 
not68  of  a  particular  description.  The  statement  was  founded  solely  on  the 
witness's  knowledge  of  the  book  and  of  his  own  handwriting,  and  Aot  from 
any  recollection  of  the  fact,  and  the  book  wM  not  produced :  Held,  tiiat  the 
statement  could  not  be  receired  as  evidence,  though  it  might  serre  as  a  greoad 
for  further  inquiry.  Du-pmy  ▼.  TVumcn,  f  Y.  &  C«  S41. 
And  see  Judgment  aY  Law  ;  Practice,  18. 

EXECUTOR. 

(Legacy  to  €xecuior — Huidue,)  In  no  case  iias  the  gift  of  a  residue  to  an  executor 
been  lost  by  his  refusal  to  prove. — Chriitian  t.  Divtrmus,  IS  S«  964. 

EXCEPTIONS.    See  Costs,  6. 

FORECLOSURE.    See  Costs,  8. 

HEIR.    See  Administration  of  Assets,  2 ;  Agreement,  1 ;  Infant  Heir. 

HUSBAND  AND  WIFE.    See  Breach  of  Trust  j  Costs,  7  j  DlscoVMV.  «. 

INFANT. 

(Substituted  service  on  infant  abroad,)  An  infant  having  been  taken  out  of  tlie 
jurisdiction  to  avoid  service,  the  Court  refused  to  appoint  the  senior  eis  tlerk 
in  court  to  appear  and  put  in  his  answer.— >LefM  v«  flisrdindbe,  6  B.  Mt. 

And  see  Jurisdiction  j  Praotics,  22. 

INFANT  HEIR. 

1.  (Costs — Specific  performance.)  On  a  decree  for  specific  performance  against 
the  infant  heir  at  law  of  a  vendor,  the  Court,  where  there  has  been  no  default 
on  either  side,  will  give  no  costs  on  either  side. — Hanson  ▼.  Lake,  3  Y.  &  C. 
328. 

2.  (Decree  for  legacies  against  infant  heir,)  In  a  decree  for  raising  legacies  against 
an  infant  heir  of  a  devisee,  whose  estate  was  charged  with  the  legacies,  a  sale 
may  be  directed,  but  the  infant  will  not  then  be  declared  a  trustee,  so  as  to 
enable  the  Court  to  order  a  conveyance  uudei  the  6th  and  18th  sections  of  1 
Will.  4,  c.  60.— Walters  v.  Jackson,  12  S.  278. 

3.  (Proving  will,)  The  Court  will  not,  generally,  decree  a  will  to  be  establiahed 
against  a  plaintiff  infant  heir.— i/t<^  v.  HilU,  2  Y.  &  C.  327. 

INJUNCTION. 

1.  (Affidavits,)    Affidavits  filed  after  the  answer  cannot  be  read  on  a  motion  for  ' 
a  special  injunction,  in  support  of  which  no  affidavits  bad  been  filed  before  the 
answer ;  and  the  rule  is  the  same  whether  notice  of  the  motion  was  given  before 
the  answer  was  put  in  or  afterwards.— Afaaser  v.  Jtnner,  2  H.  600. 

2.  (Same.)  Upon  an  application  for  an  injunction  to  stay  proceedings  at  law, 
aifidavits  cannot  be  read  against  the  answer  as  to  facts  therein  stated  <m  in- 
formation and  belief. — Barxvell  ▼.  Barwell,  5  B.  373. 

3.  (Costs  of  refusal,)  An  application  was  made,  after  answer,  for  an  injunction 
to  stay  proceedings  at  law,  and  was  refused.  The  plaintiff  was  ordered  to  pay 
the  costs. — S.  C. 

INSOLVENT.    See  Costs,  8,  4. 


Equity.  431 

JOINT-STOCK  COMPANY. 

(^Partiti.^  The  directors  of  a  joint-stock  company,  consisting  of  upwards  of  five 
hundred  members^  made  certain  calls,  which  the  majority  of  the  shareholders 
paid,  but  which  six  of  them  refused  to  pay,  on  the  ground  of  fraud,  and  filed 
their  bill  on  behalf  of  themselves  and  all  other  the  shareholders,  except  the 
defendants,  against  the  directors,  trustees,  and  secretary  of  the  company,  praying 
for  an  account  of  the  debts  and  assets  of  the  partnership,  a  receiver,  an  injunc- 
tion to  restrain  the  defendants  and  all  officers  and  servants  of  the  company 
from  dealing  with  the  partnership  property,  an  account  of  the  debts  and  liabili- 
ties of  the  company,  and  to  have  the  property  applied  towards  the  payment  of 
its  debts  and  liabilities :  Held,  that  some  at  least  of  the  absent  shareholders, 
who  had  paid  up  the  disputed  calls,  ought  to  be  made  parties  to  the  suit-^ 
Riehardton  v.  Larpemt,  2  Y.  &  C.  507. 

JUDGMENT  AT  LAW. 

(How  far  evidence  in  eq\iity,)  In  a  suit  for  an  injunction  ttgainst  the  indorsee  of 
a  bill  given  for  a  gambling  debt,  where,  after  the  filing  of  the  bill,  judgment 
at  law  had  been  given  for  the  plaintiff  in  equity ;  it  was  held,  that  he  might  use 
that  judgment  as  conclusive  evidence  of  the  bill  having  been  given  for  a  gambling 
debt,  but  the  Court  offered  a  reference  to  the  defendant  in  equity,  ai  to  whether 
the  judgment  had  been  fairly  obtained. — Pearce  v.  Grayt  J  Y  6c  C.  322. 

JURISDICTION. 

(JnfaiU — Cenevirrent  mits,)  Two  suits  were  instituted  for  similar  objects,  one 
was  attached  to  the  Lord  Chancellor's,  and  the  other  to  the  Master  of  the  Roll's 
Court*  A  reference  was  made  at  the  Rolls  to  inquire  which  was  most  for  the 
benefit  of  the  infant.— Storten  v.  Barthohmtw,  5  B.  372. 

And  see  Action  at  Law, 

LEGACY. 

1.  (Condition — Forfeiture,)  A  testator  bequeathed  an  annuity,  to  cease  in  case 
the  legatee,  if  required,  should  not  execute  a  release.  A  release  was  tendered, 
which  A.  refuted  to  execute.  It  wae  not  proved  that  the  legatee  knew  the  con- 
tents of  the  deed,  or  that  any  explanation  was  offered  to  him  ;  and  it  appeared 
to  have  contained  an  inaccurate  recital :  Held,  that  there  was  no  forfeiture.— 
Williams  v.  Knipe^  5  B.  273. 

2,  (Ittbrest'—Ldee  partntit.)  Where  a  testator  has  put  himself  tn  ioeo  pareniit  of 
the  legatee,  the  legacy  will  bear  interest  at  44.  per  cent,  from  the  death  of  the 
testator.—  Wilson  v.  Maddison^  2  Y.  &  C.  372. 

LUNATIC. 

(Money  expended  for  benefit  of)  Held,  that  the  costs  of  a  commission  Of  lunacy, 
and  of  the  trial  of  a  traverse,  in  which  the  commission  was  confirmed,  constituted 
a  debt  within  the  meaning  of  the  Srd  and  4th  Will.  4,  c.  104,  against  the  real 
estate  of  the  lunatic,  who  had  died  before  any  order  made  for  payment  of  the 
coitB.— H^tJfiams  v.  Wentv)&rth,  6  B.  596, 

MAINTENANCE. 

(Indefinite  trust — Duration-^Appointmeut  of  income*)  Testator  gave,  devised, 
and  bequeathed  to  his  executors  all  his  real  and  personal  estate  upon  trust,  to 
permit  his  wife  M.  to  receive  the  income  thereof  for  her  own  use  and  benefit, 
and  for  the  maintenance  and  education  of  his  children,  naming  them,  so  long  as 
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she  should  continue  his  widuw ;  and  in  case  she  should  marry,  ta  pay  her  tfn 
annuity  of  100/.  per  annum  ;  and  subject  to  snch  trusts,  in  trust,  after  the  de- 
cease or  marriage  of  M.,  for  bis  said  children  in  equal  shares,  when  and  as  they 
should  attain  the  age  of  twenty-one :  Held,  that  a  trust  was  constituted  of  a 
sufficient  part  of  the  income  of  the  property  for  the  maintenance  and  edacation 
of  the  children,  and  that  such  trust  was  capable  of  continuance  beyoad  the 
period  of  a  son  attaining  twenty-one,  or  a  daughter  attaining  that  age,  or  mar- 
rying. The  Court,  however,  being  of  opinion  that  a  discretionary  power  as  to 
the  mode  of  executing  the  tiust  was  given  (o  M.,  directed  inquiries  for  the  pur* 
pose  of  ascertaining  how  such  discretionary  power  had  been  and  how  it  ought 
to  be  exercised. — Longmore  v.  Elcum,  2  Y.  &  C.  363. 

MARRIAGE. 

(Invalidity  of  reUrictive  eiauseS'-'Rights  of  third  parties. )  The  testator  bequeathed 
the  residue  of  his  personal  estate  to  his  daughter,  on  trust  for  her  mamtenance 
and  support,  until  she  attained  twenty-one,  or  married  with  the  consent  of  his 
trustees  under  that  age,  and  upon  her  attaining  such  age  or  her  marriage,  for 
her  separate  use,  with  remainder  to  her  children ;  and,  in  case  of  her  death 
without  issue,  then  over.  The  testator  afterwards  declared  by  a  codicil,  that, 
in  consequence  of  a  nervous  debility,  his  daughter  was  unfit  for  the  control  of 
herself,  and  his  will  was  that  she  should  not  marry,  and  in  case  of  her  marriage 
or  death  he  gave  the  property  he  had  bequeathed  to  her  over  to  the  same  legatees 
in  remainder :  Held,  that  the  limitation  over  by  the  codicil,  being  ia  general 
restrahit  of  mamage,  was  void  as  to  the  life-interest  of  the  daughter ;  thai  the 
Court  would  not  inqaire  into  the  fact  of  whether  tlie  testator  was  mtstakon  or  not, 
with  reference  to  his  d&ughter's  health  or  capacity.  Whether  the  interest  in 
remainder  bequeathed  (o  the  children  of  the  daughter  by  the  will  was  revoked, 
qwere, — Morley  v.  Rennoldson,  2  H.  570. 

And  see  Disco v eh y,  S. 

MISTAKE. 

1.  (Mistake  as  to  extent  of' interest  conveyed.)  Where  it  was  supposed  that  A.  was 
entitled  for  life  to  the  whole  of  an  estate,  directed  to  be  sold,  and  B.  to  a  moiety 
iq  remainder  as  real  estate ;  but  in  reality  B.  was  only  entitled  to  one-fifth, 
and  that  as  personalty,  and  A.  and  B.,  for  securing  a  sum  of  money  lent  to  them 
jointly,  but  paid,  into  the  hands  of  A.,  conveyed  the  "  undivided  moiety  of  B." 
and  all  the  interest  of  each  of  them  therein,  and  levied  a  fine  for  further  as- 
surance :  Held,  that  A.'s  interest  in  one-fifth  only  of  the  property  wa9  comprised 
in  the  mortga^ge.— Gnei;i«n«  v.  Ke^'soppf  5  B.  283. 

9.  (Miitake  in  biU,)  A  mistaken  statement  ia  a  bill  akmM  be  struck  out  by 
amendment,  and  cannot  properly  be  corrected  by  a  right  fita^em^ent  qf  the  fact 
in  a  sqpplomental  bill. — Striektand  v.  Strickland,  12  S.  S53» 

3.  (Mistaken  reference  as  to  date,)  Where  by  a  proviso  in  a  settlement  an  Ottate 
was  to  shift  from  A.  to  B.  in  the  event  of  A.  becoming  entitled  to  a  certain  pro- 
perty, under  certain  limitations  in  the  will  of  one  of  the  settlors,  described  in 
the  settlement  as  being  of  even  date  there4vith,  and  the  settlement  was  'by  in- 
dentures of  the  12th  and  13th  of  November,  1812 ;  and  the  wHl  containing  the 
limitations  referred  to  was  dated  the  6th  of  Jannary,  1813,  such  dafe  ^ing 
written  upon  an  erasure:  Held,  upon  that  ground  and  other  slight  evidence, 
that  it  was  the  will  referred  to  in  the  settlement.— 'fl<>iii/tt'(n><Cv,  Hvnywdod,  2 
Y.  &C.471.  »  '  • 
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MONEY  IN  COURT. 

(Judgment  creditor.)  A  judgment  haying  beeo  obtained  agaiust  a  party  to  whom 
a  sum  standing  to  the  credit  of  the  cause  had  been  ordered  to  be  paid,  the 
Court,  on  the  application  of  the  judgment  creditor,  stayed  the  delivery  to  tlie 
debtor  of  the  accountant-generars  cheques.-^ Z^o&iAton  v.  W<Hfd,  5  B.  388. 

MORTGAGE. 

1 .  (Creditors^  suit  by  mortgagee.)  A  bill  may  be  maintained  by  a  mortgagee  on 
behalf  of  himseKand  all  other  the  creditors  of  a  deceased  mortgagor. — Skey  v 
Bennett,  2  Y.  &  C.  405. 

?.  (Exoneration  of  personalty.)  A.,  by  his  marriage  settlement,  after  reciting  that 
he  was  seised  in  fee  of  certain  estates,  subject  to  mortgage  debts,  the  amount 
of  which  was' mentioned,  and  which  he  had  contracted,  settled  the  eat^^tefl, 
subject  expressly  to  the  debts,  on  himself  for  life,  remainder  to  secure  a  join- 
ture for  his  intended  wife,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage in  tail  male,  remainder  to  himself  in  fee,  and  covenanted  for  the  title, 
excepting  the  debts;  and  he  reserved  to  himself  power  to  raise  10,000i«  by 
mortgage  of  the  estates,  the  mortgage  to  be  made  redeemable  by  the  person 
for  the  time  being,  entitled  to  the  freehold.  A.  exercised  the  power^  reserving 
the  equity  of  redemption  to  himself,  his  heifs,  executors,  &Cr  or  the  person  for 
the  time  being  entitled  as  aforesaid,  and  covenanted  for  payment  of  th^  mort- 
gage money.  He  theoi  died  without  issue,  having,  by  his  will,  charged  his 
real  and  personal  estate  with  his  debts,  and  bequeatlied  the  residue  of  his 
personal  estate  after  payment  of  his  debts  to  B.»  and  having  devised  his  re- 
mainder in  fee  expectant  on  the  failure  of-  his  issue  male  to  his  brother  ^nd 
bis  brother's  sons:  Held,  that  they  were  not  entitled  to  have  his  personal  estate 
applied  to  exonerate  the  devised  estates  f^om  any  mortgage  debts,— ZJi^e/ifffi  v. 
Ibbetson,  13  8.206. 

3.  (Foreclosure — Parties.)  A  puisnt  mortgagee  can  sustain  a  bill  of  foreclos^ire 
against  the  mortgagor  and  mortgagees  subsequent  to  himself,  without  making 
the  prior  mortgagee  a  party.— Ric/iarrf*  v.  Cooper,  5  B.  304.  ' 

4.  (Marshalling  securities.)  A.,  being  seised  in  fee  of  a  freehold  and  copybold 
estate,  borrows  various  sums  of  money  of  B.,  amounting  in  the  whole  to  4000/., 
upon  mortgage  of  the  freehold  estate  alone.  A.  afterwards,  in  1839,  borrows 
500/.  more  of  B.,  on  the  security  of  both  the  freehold  and  copyhold  estate. 
This  mortgage  is  effected  by  distinct  instruments  relating  to  each  property  re- 
spectively, neither  of  them  referring  to  the  other.  In  1833  A.  borrowed  a 
sum  of  400/.  of  C,  on  mortgage  of  the  freehold  estate  alone,  subject  to  B.'s  incum- 
brances thereon.  Again,  in  1838,  A.  mortgages  to  D.  for  60(H.  the  copyhold 
estate  alone,  without  notice  of  the  500/.  ineumbrance,'  In  1837  B.  has  notice 
of  C.'s  security,  and  in  1838  (after  having  soid  both  tbe  estates,  under  powers 
of  sale,  and  received  the  purchase  mtoey)  b«  has'notibe  of  D.'0«tfcurity<  The 
prodacei  of  the  freehold  estate  being  ipsuffioien^  to  pay  l^.  and  C«  in  full,  but 
that  oi  the  freehold  and  copyhold  being  sulliciefit  for  that. .purpose,  C.  claims  to 
have  the  whole  of  the  500/.  charge  thrown  upon  the  produce  of  tJie  copyhold 
eatate*  in  order  tliat  he  may  receive  payment  out  of  that  of  the  freehold;  on 
the  other  hand,  D.  claims  to  be  piaid  the  whole  of  his  debt  ovit  of  jtbe  produce 
ol  the  copyhold  estate  in  priority  to  C. :  Held,  that  the  claim  of  neither  party 
can  prevail  to  the  fullest  extent;  but  that  the  500/.  being  by  the  security  of 
183$  charged  on  the  freehold  and  copyhold  estates   rateably,  (that  is  to 

VOL.  XXXI.   KG.  LXIV.  F   F 


434  Digest  of  Cases. 

say,  in  proportion  to  their  respective  net  values)  and  without  preference ;  C. 
has  an  equity,  of  the  nature  claimed  bj  him,  to  the  extent  of  that  proportion 
of  the  500/.  which  is  charged  upon  the  copyhold  estate,  while,  in  other  re- 
pects,  in  relation  to  that  estate,  D.  has  priority  over  C. — Bugden  v.  Bignold,  2 
y.  &  C,  S7T,  (See  case  of  Titley  v.  Davies,  before  Lord  Hardwicke,  reported 
in  note.) 

5.  {Mortgage  of  stock — Notice — Distringas,)  A.,  for  valuable  consideration,  takes 
a  security  upon  a  reversionary  sum  of  stock,  at  a  time  when,  by  reason  of  the 
death  of  the  person  in  whose  name  the  stock  stood  without  legal  representa- 
tives, no  notice  of  the  incumbrance  could  be  given  to  the  trustee  of.  the  fund. 
A.,  however,  does  not  attempt,  by  distringas  or  otherwise,  to  perfect  thd  seen- 
rity.  Afterwards  B.,  for  valuable  consideration,  and  without  notice  of  A/s  In- 
cumbrance, takes  a  security  upon  the  same  fund,  and  at  the  same  time  serves 
a  writ  of  distringas  on  the  Bank  of  England.  B/s  security  has  priority  over 
that  otA.—IStty  v.  Bridges,  2  Y.  &  C.  486. 

And  see  Copyhold;  Costs,  2;  Statute  of  Limitations,  1. 

NOTICE.    See  Copyhold;  MoRTOAOB,  4. 

PARTIES. 

t»  (^Aliquot  share  of  fund,)  Held,  upon  the  authority  of  Smith  v.  Snow,  S  Mad. 
10,  that  a  party  entitled  to  a  moiety  of  an  ascertained  fund  might  maintain 
alone  a  suit  for  relief  in  respect  of  a  breach  of  trust  affecting  the  whole  fund. 
—Perry  v.  Knott,  5  B.  293. 

2.  (^Breach  of  trust-^S^nd  Order  of  August,  1841.)  The  above  order  applies  to 
the  case  of  a  breach  of  trust  committed  by  several  executors,  and  a  cestui  que 
trust  in  such  a  case  may  proceed  against  one  in  the  absence  of  the  others,  and 
that  although  before  the  above  order  was  made  the  suit  had  been  ordered  to 
stand  over,  upon  the  same  objection,  for  want  of  parties,  but  this  order,  though 
drawn  up,  had  not  passed.  (See  4  B.  179 ;  L.  M,  No.  59  ;  and  see  Attorney- 
General  V.  Hughes,  unreported  case,  before  V.  C.  Knight  Bruce.) 

But  it  is  proper  that  the  person  who  has  actually  benefited  by  the  breach  of 
trust,  or  his  representatives,  should  be  before  the  Court. — 5.  C. 

3.  (New  Orders^Service  copy  bill.)  Held,  on  a  bill  filed  by  A.  against  B.^  the 
party  in  possession  of,  and  the  parties  having  the  legal  estate. in,  a  customary 
estate,  that  all  persons  claiming  adversely  against  B.  under  the  custom,  or  by 
various  constructions  of  the  custom,  must  be  made  active  parties ;  and  it  is 
not  Bufiicient  to  serve  them  with  a  copy  of  the  bill  under  the  23rd  Order  of 
August,  1841,  and  though  none  of  the  persons  so  served  should  object,  the 
other  parties  to  the  suit  may  take  the  objection  of  want  of  parties. — Marke  v. 
Locke,  2  Y.  &  C.  500. 

4>»  (Suit  by  some  on  behalf  of  a  class.)  Under  an  act  of  parliament  the  real  estates 
of  a  testator  were  vested  in  trustees  upon  trust  to  sell,  and  after  applying  the 
purchase  monies  received  for  the  respective  estates  in  discharge  of  the  incum- 
brances affecting  them  respectively,  to  pay  the  surplus  monies  into  the  Court 
of  Chancery,  there  to  be  applied  in  payment  of  the  testator's  debts  in  a  due 
course  of  administration.  The  various  classes,  and  also  the  individual  names 
of  creditors,  were  specified  in  schedules  to  the  act.  On  a  bill  filed  by  the  m- 
signee  of  a  specialty  creditor  on  behalf  of  himself  and  all  other  the  creditors  of 
the  testator,  to  have  the  trusts  of  the  act  carried  into  execatioo^^Hddi  that  it 
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was  not  necessary  to  make  all  the  scheduled  creditors  parties,— Batten  t. 
Farfitt,  «  y.  &  C.  S43. 

5.  {Where  tome  may  he  made  parties  on  behalf  cf  a  class,)  Twenty  creditors  inte- 
rested in  a  real  estate  are  not  so  large  a  number  that  the  Court  will,  on  the 
ground  of  inconvenience  alone,  allow  a  few  of  them  to  represent  the  others, 
and  dispense  with  such  others  as  parties  in  a  suit  to  recoyer  the  estate  against 
the  whole  body  of  creditors. — Harrison  v.  Stewardson,  2  H.  530, 

And  see  Mortgage,  3;  Plbading,  5j  Practice,  24,  ^6,^7,  28,  29;  Sd?pj.b- 
MENTAL  Bill,  1. 

PAUPER.    See  Practice,  32. 

PLEADING. 

1.  ( Administration  of  assets,)  Where,  on  a  bill  filed  to  establish  an  interest  in  a 
residue,  it  was  stated  that  the  executors  had  long  since  paid  all  the  funeral 
expenses,  debts  and  legacies,  but  the  bill  afterwards  prayed  an  account  of  such 
expenses,  debts  and  legacies,  such  part  of  the  bill  was  dismissed  with  costs,  the 
Court  directing  inquiries  as  to  what  the  residue  consisted  of,  and  what  was 
the  income  from  iL^Longmore  v,  Elcum,  2  Y.  &  C.  363. 

2.  (Demurrer,)  Demurrer  held  good  in  point  of  form,  which  stated  that  other 
persons  were  necessary  parties,  without  stating  that  it  so  appeared  by  the  bill. 
— Paine  v.  Wagner,  12  S.  184. 

3.  (Double  plea-'Compound  averment,)  A  bill  by  legatees  stated  that  A.  and  B. 
(the  executors  named  in  the  will)  proved  it  j  that  B.  afterwards  died,  having 
appointed  A.  his  executor,  and  A.  proved  6.*s  will.  The  plaintiff  then  filed  a 
bill  of  revivor  and  supplement  against  A.,  stating  that  the  statement  in  the  ori- 
ginal bill,  that  A.  had  proved  the  first  testator's  will,  was  incorrect,  and  that 
B.  alone  had  proved  it;  that  A.,  by  proving  B.'s  will,  had  become  the  personal 
representative  of  the  first  testator  as  well  as  of  6.,  and  that  he  had  possessed 
certain  of  the  effects  of  that  testator.  A.  put  in  a  plea  to  the  bill  of  revivor 
and  supplement,  stating  that  he  had  never  intermeddled  with  the  original  tes- 
tator's estate,  and  that  in  B.'s  lifetime,  and  also  since  his  death,  he  had  re- 
nounced probate  of  the  testator's  will,  and  that,  therefore,  the  testator's  per- 
sonal representative  was  not  a  party  to  the  suit:  Held,  that  the  plea  was  not 
doable;  the  averment  that  A.  had  never  intermeddled  with  the  testator's 
estate  being  necessary  in  order  to  meet  the  allegation  in  the  bill  that  he  had 
possessed  certain  of  tbe  testator's  effects,  and  that  averment  and  other  contents 
of  the  plea  amounting  only  to  this,  namely,  that  the  character  of  executor  of 
the  first  testator  was  never  in  A.^^Strickland  v.  Strickland,  12  S.  253. 

4.  (Impertinence— Schedule'^ Prolixity,)  On  a  bill  filed  by  A,  for  an  account  and 
a  set-off  against  B.,  with  whom  they  had  a  private  account  and  also  an  ac- 
count as  executors,  and  also  against  C.  and  Co.,  who  were  the  bankers  both  of 
A.  and  B.,  the  bill  charged  that  C.  and  Co.,  with  full  knowledge  of  an  agree- 
ment for  a  set-off  and  of  the  accounts  being  open  and  unsettled,  and  that  a 
large  sum  of  money  would  be  owing  to  the  plaintiffs  on  a  balance  of  all  accounts 
between  them  and  L.,  had  become  the  indorsees  of  certain  promissory  notes 
given  by  the  plaintiffs  to  L.  for  securing  the  sums  due  from  them  to  him.  The 
bill  (which  prayed  an  injunction  to  restrain  proceedings  on  the  notes)  then 
contained  various  minute  inquiries  as  to  what  dealings  and  transactions  had 
taken  place  between  B.  and  the  plaintiffs :  whether  the  defendants  were  not 
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tbe  bankers  of  both  parties,  and  whether  payments  on  the ezecutorship  acqoant 
had  not  been  made  throogh  them,  and  whether  by  a  certain  written  Btatement 
mentioned  in  the  bill  it  would  not  appear  that  the  loans  to  the  plaintiff  «Rere 
made  on  certain  days  during  a  certain  period,  or  at  some  other  attd  what 
times;  whether  the  accounts  between  the  parties  were  not  open  and  unsettled, 
or  how  otherwise;  and  whether  a  large  s«m  or  what  sum  of  money  wa$  not 
dae  from  B.  to  the  plaintiffs.  The  defendants  by  their  answer  denied  notice 
of  the  agreement  and  belief  in  its  existence,  and  in  order  to  show  thai  there 
was  no  open  and  ansetited  accounts  between  the  parties,  or,  if  there  were»  that 
the  amount  of  monies  due  from  the  plaintiffs  to  L.  exceeded  the  amoont  dtie  to 
them  from  him,  they  set  out,  in  Jubc  verba,  in  a  schedule  to  theix  axiswpr,.  the 
before  mentioned  written  statement,  all  the  promissory  notes  and  all  the  acknow> 
ledgments  for  money  given  by  the  plaintiffs  to  L.,  and  the  whole'  of  the  bank- 
ing account  of  the  executors  :  Held,  that  the  defendants,  the  bankers,  having 
been  expressly  called  upon  to  answer  in  this  minute  manner  as  to  the  accounts 
between  the  plaintiffs  and  L.,  the  schedule  to  their  answer  was  not  impertinent. 
Vavis  V.  Cripps,  2  Y.  &  C.  435. 

5..  (M.nltffarioMa€$$ — Mi^oinder — Parties,)  Two  executors,  who  were  also  resi- 
duary legatees,  employed  A.,  with  whom  they  had  long  had  dealings  on  their 
own  account^  as  their  ageat  to  collect  the  monies  of  the  testator.  On  their 
private  account  they  were  each  indebted  to  him,  and  each  had  given  him  sepa- 

,  rately  promissory  notes,  but  oa  the  executorship  account  he  was  as  the  bill 
stated  more  indebted  to  them.  The  bill  stated  an  agreement,  made  with  the 
assent  of  the  legatees,  for  setting  otf  what  was  due  to  A.  from  the  executors  on 
their  private  account  against  what  was  due  from  him  on  the  other  account, 
an,d  the  bill  was  filed  by  both  the  executors  against  the  indorsee  (with  alleged 
notice  of  the  agreement)  of  both  the  notes,  to  restrain  all  proceedings  upon 
either  of  them,  and  also  against  A.  for  accounts  of  what  was  due  to  and  from 
him.  A  demurrer  for  multifariousness,  relief  being  asked  as  to  both  notes,  was 
overruled ;  and  so  also  was  another  objection  taken  at  the  hearing,  that  the 
legatees  were  not  made  parties ;  the  Court  observing  that  they  were  not  parties 
to  the  agreement,  and  therefore  not  necessary  parties  to  the  bill.— -i$«  C. 

POWER. 

1,  (Comtructim  of  appointment -^Omimon,)  Bequest,  after  the  death  of  A.,  of 
2500/.  as  A.  should  appoint,  with  a  gift  over  "  of  the  same"  in  default,  and  to 
be  paid  with  interest  from  A.'s  death  ;  A.  appointed  a  part  to  B.,  and  1630/. 
to  other  persons,  and  directed  the  said  sums  to  be  paid  at  the  decease  of  B., 
except  the  one  left  to  himself,  which  was  to  be  payable  at  A.'s  decease-:  Held, 
that  the  interest  on  the  1630/.,  accruing  between  the  death  of  A.  and  B.,  neither 
passed  to  the  appointees  of  that  sum,  nor  to  B.  by  implication,  but  went  over* 
as  in  default  of  appointment. — Henderson  v.  Cotistnble;  5  B.  297. 

2.  (EiJiauation  of  power  by  mortgage.)  A  woman  having  under  her  marriage 
settlement  a  life  interest,  and  subject  thereto  a  general  power  of  appointment 
over  lands,  which  in  default  of  appointment  were  limited  to  the  children,  after 
her  husband's  death,  makes  a  mortgage,  with  a  power  of  sale,  wiih  a  proviso 
that  if  it  was  exercised,  the  residue  of  the  monies  not  required  for  payment  of 
the  debt  should  be  paid  to  her ;  and  another  proviso,  that  if  the  motiey  should 
be  paid  off,  the  lands  should  be  reconveyed  upon  the  same  trusts  a^  if  the 
indenture  had  not  been  made.    She  afterwards  makes  another  mortgage,  witli 
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a  power  of  iale,  and  a  similar  proviso  as  in  the  first  mortgage  as  to  the  pro- 
'  dtice  of  the  sale,  but  the  reconveyance  in  case  of  payment  was  to  be  to  her  and 
iter  keirs:  Held,  that  the  power  was  destroyed,  though  the  donee,  in  her  sub- 
floqqvitt  dealings  with  the  property,  treated  it  as  still  existing. — BarMtty. 
WH»o»»  f  y.  &  C.  407. 

S«  (Defective  txeeutkn—^AppointmeiU  to  ehildrgtit')  Defective  appointment,  by 
nnatteated  'will,  to  children  absolutely,  supplied  in  their  favour,  though  the 
fund  on  default  of  appointment  waa  given  to  them  in  equal  sharea  for  life,  with 
remainder  to  their  isaue,  the  shares  of  the  daughters  to  be  for  their  separate 
aae.— Lueona  V.  Liceono,  5  B.  il49. 

And  see  Will  Act. 

PRACTICE. 

1*  (Abated  suit — Orders  of  August,  1841.)  The  34th  of  these  orders,  as  to  the 
time  for  setting  down  demurrers,  does  not  apply  to  a  cause  which  has  become 
abated  pending  the  time  allowed. — Bampton  v.  Birchall,  5  B,  330. 

2.  (Abatement  cf  suit  after  demurrer,)  Where  a  auit  abatea  after  a  demurrer  has 
been  filed,  but  before  it  has  been  heard,  the  plaintifiT  and  those  representing 
him  may  file  a  bill  of  revivor  and  supplement  for  the  purpose  of  having  the 
demurrer  disposed  of,  but  the  equity  of  tlie  original  bUl  being  challenged  by 
the  demurrer,  the  plaintiff  in  the  second  bill  is  not  at  liberty  to  claim  the  same 
or  additional  relief,  by  adding  supplemental  matter  in  corroboration  of  the 
original  claim.— 5.  C.  (There  is  an  appeal  now  pending  before  the  Lord 
Chancellor.) 

3.  (Same — Bankrupt.)  After  a  demurrer  had  been  put  in  to  a  bill,  the  sole 
plaintiff  became  bankrupt.  Upon  the  motion  of  the  defendant,  who  had 
demurred,  the  Court  ordered  that  the  assignees  should  remedy  the  defebt  in 
the  suit  within  a  month,  or  that  the  bill  should  be  dismissed  without  costs. — 
Lord  Hnntingiower  v.  Sherbom,  5  B.  380. 

4*.  (Abtcottding,)  Defendant  residing  out  of  the  jurisdiction  deemed  to  have 
absconded  to  avoid  the  procesa  of  the  Court,  under  the  1st  Order  of  the  11th  of 
April,  184^.— H€i«  v.  Ogle,  2  H.  6'^$. 

5*  (Absent  parties — Partial  declaratioH  of  rights,)  The  legatees  in  remainder  of 
tWQ-sixths  of  the  residuary  fund  being  out  of  the  jurisdiction,  the  Court  made 
the  declaration  of  right  wiih  respect  to  the  other  four-sixth  parts  otily, ^^Morley 
V.  Rennoldson,  2  H.  370. 

6.  (Amendment  after  antwer,)  After  one  of  several  defendants  has  answered, 
the  plaintiff  can  only  obtain  one  order  of  course  to  amend. — Davis  v,  Prout, 
5B.375. 

7«  (S«m$ — iSth  Order,  Aprils  18S8.)  A  plaintiff  amending  his  bill  after  answer, 
by  adding  new  defendanu,  does  not  thereby  acquire  a  right  to  make  a  further 
amendment  against  the  original  defendants,  under  the  I3th  Order  of  April, 
1828,  within  six  weeks  after  the  answers  of  the  new  defendants  are  to  be 
deemed  sufficient,  but  the  time  for  amending  must  be  counted  from  the  date 
when  the  last  answer  of  the  original  defendants  is  to  be  deemed  sufficient. — 
Bertolaccl  v.  Johmtone,  2  H.  632. 

8.  (Amendment — Replication.)  Although  a  plaintiff  has  amended  his  bill  under 
an  order  not  expressing  that  he  does  not  require  a  further  answer,  he  may  (if 
jio  answer  is  filed  within  the  time  allowed  by  the  tOth  Order  of  1833,  aiid  he 
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thinks  proper  to  waive  the  further  answer)  file  a  replication  under  the  14th 
Order,  although  that  order  applies,  in  terms,  to  those  cases  only  in  which  the 
order  to  amend  expresses  that  no  further  answer  is  required.— Hemtn^iMt/  v. 
Fernandes,  12  S.  165. 

9.  (Amendment — Right  to  call  far  antwer,)  The  right  of  a  plaintiff  to  call  for  an 
answer  to  his  amended  hill  does  not  depend  on  the  £act  of  whether  the  order 
for  leave  to  amend  is  expressed  to  be  made  upon  payment  of  20s.  costs  to  the 
defendant,  or  upon  amending  the  defendant's  office  copy ;  and  therefore  where 
the  order  to  amend  was  in  the  latter  form,  it  was  held  that  the  plaintiff  might 
call  for  an  answer ;  but  the  practice  having  been  unsettled,  the  moti(MX  to  set 
aside  the  subpoena  was  refused  without  costB.'^Breeze  v.  EngHsh,  2  H.  638. 

10.  (Amendment^Special  application,)  An  application  for  leave  to  amend  after 
answer,  not  founded  upon  the  ISth  order  of  April,  1828,  must  be  eu^KMrted  by 
affidavits,  not  confined  to  the  facts  required  to  be  shown  in  cases  within  that 
order,  but  sufficient  also  to  satisfy  the  Court,  that  from  the  occasion  and  neces- 
sity for  the  proposed  amendments  the  leave  ought  to  be  given.  -^Bertolaeci  v. 
JohnsUme,  2  H.  638. 

11.  (Attachment '-'Irregularity,)  Attachment  discharged  with  costs  on  the 
^ground  of  the  order  upon  which  it  was  founded  having  inaccurately  stated  the 
consequences  of  a  non-performance. — Hinde  v.  Blake,  5  B.  431 . 

12.  (Contempt— Second  attachment,)  A  defendant  was  taken  under  an  attachment 
for  not  answering,  and  not  having  been  brought  to  the  bar  within  the  proper 
time  was  discharged.  The  Court  directed  that  unless  he  answered  within  a 
fortnight,  a  new  attadiment  should  issue  against  him*—  Robey  v.  Whitewood,  5 
B.  399. 

13.  (Costs — Process.)  The  first  order  of  May,  1839,  is  not  superseded  by  the 
eleventh  and  twelfth  general  orders  of  August,  1841,  but  a  party  to  whom 
money  or  costs  are  ordered  to  be  paid  may  still  issue  a  Ji.  fa.  or  elegit.^^ 
Streeten  v.  Whitmore,  5  B.  228. 

14.  (Declining  to  answer — Quasi  demurrer,)  The  defendant  may  by  answer  de- 
cline answering,  under  the  38th  Order  of  August,  1841,  although  the  objection 
to  answer  is  not  applicable  to  any  interrogatory  in  particular,  but  is  founded  on 
the  biU  being  demurrable.— Drafte  v.  Drake,  2  H.  647. 

15.  (FMering  appearance  by  plaintiff,)  Where  a  defendant,  after  being  served 
with  the  subpoena,  absconded  to  avoid  the  process  of  the  Court :  Held  that  the 
plaintiff  might,  on  taking  the  bill  pro  confesso,  under  the  first  Order  of  the  llth 
of  April,  1842,  proceed^esriMirfe  as  against  a  defendant  who  had  not  appeared^ 
although  tbe  plaintiff  had  entered  an  appearance  for  him  under  the  Order  8  of 
the  26th  of  August,  1841.— EKoft  v.  Brown,  2  H.  621. 

16.  (Entering  appearance  on  bill  of  revivor,)  The  fact  that  an  appearance  has 
been  entered  by  the  plaintiff  for  the  defendant  to  an  original  bill,  under  the 
8th  Order  of  August,  1841,  or  that  an  original  bill  has  been  taken  pro  confesso 
against  a  defendant  undJBr  the  1st  Order  of  April,  1842,  is  no  ground  for  taking 
either  of  those  steps  on  a  mere  bill  of  revivor  in  tbe  same  suit  against  such  de- 
fendant, without  previously  going  through  all  the  preliminary  steps,  aa  in  the 
case  of  an  original  bill. — S,  C. 

17.  (Evidence — Foreign  commission,)  If  in  the  prosecution  of  inquiries  under  a 
reference  to  the  master,  a  commission  to  examine  witnesses  abroad  be  neces- 
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sary,  an  application  most  be  made  to  tbe  maBter  for  his  certificate,  befoxe 
applying  to  the  Couxt  for  tbe  commission.  SmnbU,  the  motion  for  the  ccmmiis- 
aion,  on  the  master's  certificate,  is  of  course. — Bamford  v.  Bamford,  t  H.  642. 

18.  (Epidence — Traversing  note.)  Tbe  traversing  note,  filed  and  served  under 
the  21st  Order  of  August,  1841,  has  the  same  effect  as  an  answer,  in  traversing 
the  whole  of  tbe  bill,  so  as  to  make  evidence  necessary ;  but  it  has  not  the  same 
efiect  as  an  answer  upon  oath,  in  making  nugatory  the  evidence  of  one  witness 
only. — Martin  v.  Norman,  2  H.  596. 

19.  {Exceptions  to  report^Certifieate  of  no  cause  shown,)  Plaintiff,  on  the  eighth 
day  after  service  of  order  nisi  to  confirm  report  exclusive  of  the  day  of  ser- 
vice, applied  for  the  registrar's  certificafe  jof  no  cause  shown,  but  which  the 
registrar  declined  to  give  without  the  production  of  counsel's  brief  on  a  motion 
to  make  the  order  absolute,  which  (it  was  said)  could  not  be  made  oiUil  the 
then  next  seal.  On  the  ninth  day,  the  defendant  filed  exceptions  to  the  report : 
Held,  that  the  exceptions  were  regularly  filed.— P/untet(  v.  Lewis,  12  S.  i379. 

20.  (Form  of  affidavit,)  An  affidavit  which  does  not  express  that  the  deponent 
"  made  oath,"  is  not  admissible.— P^t//tps  v.  Prentice,  2  H.  542. 

21  •  {Form  of  jurat,)  The  Court  held  the  jurat  on  taking  an  answer  to  be  regular, 
though  the  officer  who  signed  it  did  not  add  his  description  to  his  name, 
and  though,  it  hj^ng  the  case  of  an  illiterate  party,  theze  was  no  statement  that 
he  appeared  to  understand  the  answer. — Wilton  v.  Clifton,  2  H.  535. 

22.  {Guardian  ad  litem,)  Guardian  ad  litem  to  infant  defendants,  resident  within 
the  jurisdiction,  appointed  without  a  commission. — Drant  v.  Vause,  2  Y.&  C.  524. 

23.  (Indulgence ^Extension  of  time.)  A  party  ordered  to  take  a  step  within  a 
fixed  time,  or  that  the  bill  should  be  dismissed,  if  desirous  of  an  extension  of  the 
time,  must  give  notice  of  motion,  so  as  to  enable  him  to  bring  it  on  before  the 
expiration  of  the  time  fixed. — Lord  Huntingtower  v.  Sherbom,  5  B.  380. 

24.  (Motion  by  one  not  a  party.)  A  person,  though  not  a  party  to  a  suit,  may 
apply  in  it  by  motion  (stating  his  title  in  the  notice  of  motion),  unless  a  long 
statement  of  facts  is  required  to  show  his  title  >  and  then  he  must  apply  by 
petition.— Jones  v.  Roberu,  12  S.  189. 

25.  (Motion  by  one  of  two  co-plaintiffs — Hearing.)  A*  and  B.  were  found  to  be 
next  of  kin  by  the  master,  who  rejected  C/s  claim.  C.  excepted  to  the  report, 
and  upon  an  issue  directed  by  the  Court,  he  was  found  to  be  sole  next  of  kin. 
A.  alone  moved  for  a  new  trial :  Held,  that  B.  might  be  heard  in  support  of 
the  motion.— JoAnston  v.  Todd,  5  B.  394. 

26.  (Objection  for  want  of  parties — New  Orders.)  Where  a  cause  is  set  down  for 
hearing,  upon  the  defendant's  objection  for  want  of  parties,  under  the  39th 
Order  of  August,  1841,  the  Court  will  assume,  for  the  purpose  of  deciding  that 
objection  only,  the  defendant's  answer  to  be  true. — Richardson  v.  Larpent,  2  Y^ 
&  C.  507. 

27.  (Parties  abroad,)  Where  a  trust  fund  is  to  be  administered  under  the  direc- 
tion of  the  Court,  the  general  rule  requiring  the  cestui  que  trusts  to  be  parties^ 
is  applicable  to  foreign  trustees  and  cestui  que  trusts,  residing  out  of  the  juris- 
diction, unless  a  special  case  of  difiicuity  or  inconvenience  in  the  application  of 
tbe  rule  be  shown. — Weatherby  v.  St.  Georgia,  2  H.  624. 

28.  (Portiei— Net0  Orders-^Truuees.)  Under  the  30Ui  .Order  of  August,  1841^ 
the  trustees  of  real  estate  by  devise,  having  the  powers  mentioned  in  tiie  arder^ 
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represent  tlie  persons  beneficially  interested  in  soch  real  estate,  (so  as  lo  make 
It  unnecessary  that  persons  baTing  charges  thereon  sboold  be  paurties),  not  only 
in  suits  by  persons  claiming  adtersely  against  the  estate,  bot  also  ia  salts  by 
some  of  the  persons  beneficially  interested,  and  where  the  condoct  of  the  tivstees 
is  in  qnestion.^C^ftonis  v.  Foreman,  t  H.  656. 

29.  (Partin—SOth  Order,  Augiut,  19U --Time  for  adding  parties,)  The  Coart  will 
not,  upon  the  argument  of  the  objection  for  want  of  parties,  under  the  30th  and 
39th  Orders  of  August,  1841,  order  that  persons  beneficially  interested  be  made 
parties :  such  order,  if  made,  will  not  be  made  until  the  hearing  of  the  canar •-— 

30,  (Pro  confetso,)    Proceedings  for  taking  the  bill  pro  confesso,  under  Qtder  1 
*'    0^  the  1 1th  of  April.  184<,  against  a  defendant  deemed  to  have  afascoaded,  for 

'  whom  an  appearance  has  been  entered  under  the  Order  8  of  the  S6thof  August, 
1841,  and  who  does  not  afterwards  appear  by  his  own  8olicitor.<'<-£<t^  v. 
Brown,  t  H.  618,  (see  infra,  38,  39.) 
'  31.  {Sah  under  decree,)  A  plalnlifip  may  obtain  the  order  absolute  to  confiarm  a 
sale,  dioogh'the  order  niri  has  been  obtained  by  the  purchaser ;  but  the  appli- 
cation was  in  this  case  refused,  on  the  ground  of  lachet  in  plaiatiC-^Iid^Cer 
V,  Smith,  5  B.  377. 

32.  (Service  of  orders,)  An  order  for  leave  to  sue  in  formk  pauperis  is  not  neces- 
sarily inoperatife,  although  it  is  not  seeded,  where  there  is  no  mala  fides  in 

^  ,  withholding  it,  and  no  step  has  been  taken  in  the  cause  inconsistent  with  the 
order  'f  but  it  is  in  the  discretion  of  the  Court  to  treat  it  as  a  sub^sting  order 
or  not :  and  HrnbU,  the  same  rule  applies  to  orders  of  course  generally. — Chtireh 
V.  "Marih,  2  H.  652. 

33.  (SvJbttiiHted  Merviee,)  Substituted  service  of  a  subpmia  ordered  on  the  solicitor 
of  a  defendant  refdding  out  of  the  jurisdiction.-^CVioprr  v.  Wood,  5  B.  391. 

34.  (Suppiemental  answer,)  Upon  an  application  to  file  a  supplemmtal  answer, 
the  defendant  should  st&te  in  his  notice  of  motion  the  facts  intended  to  be  in- 
troduced therein.— ^i(&  v.  Hartley,  5  B.  432. 

o5,  (Travening  order,)  An  application  by  the  plaintiff  to  take  a  traversing  order 
off  the  file  cannot  be  made  ex  parte, — Simmous  t.  Wood,  5  B.  390. 

S6,  (Vacation — Computation  of  time — Dismissal.)  The  19ih  Order  of  April,  1828, 
although  it  excludes  the  JNlichaelmas  and  Christmas  vacations  from  being 
reckoned  in  the  time  allowed  for  amending  bills,  has  not,  in  a  case  where  the 
answer  must  be  deemed  sufiicient  before  the  vacation,  nnd  the  plaintiff  has 
obtained  no  order  to  amend,  the  effect  of  excluding  the  vacation  from  being 
counted  in  the  second  period  of  two  montlis,  at  the  end  of  which,  according  to 
the  4th  and  16th  Orders  of  April,  1828,  the  defendant  may  move  to  diaraiss 
for  want  of  prosecution.  The  26th  Order  of  December,  1833,  makes  no  differ- 
ence in  that  respect. — Goldsvoorth'^  v.  Crosslev,  2  H.  639. 

37.  (Same—Exceptions,)  The  long  vacation  is  not  to  be  excepted  in  the  com- 
putation of  the  sir  days  for  referring  exceptions  for  impertinence  to  a  bill. — 

•    Sloggett  v.  Sorel,  5  B.  378. 

38.  (Same — Pro  confesso,)  Bill  ordered  tu  be  taken  pro  confesso  in  vacation, 
under  the  statute  1  Will.  4,  c,  36,  s.  15,  rule  ^i.—Simmons  v.  Wood,  2  H,  644. 

39.  (Same — 1  W.  4,  c,  36,  s.  16.)  Where  a  defendant,  who  is  in  custody  for 
contempt  for  not  answering  the  bill,  has,  before  the  vacation,  been  brought  up  and 
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lemaBdedftuider  the  Btat.  1  Will.  4,  c.56,  s.  13*  the  two  monthB  and  six  weeks, 
given  by  the  13th  jrule,  will  ran  in  the  vacation;  but  if  the  thirty  days  allowed 
by  the  5di  tnle»  for  first  bringing  the  defendant  up,  should  expire  in  yacation,  that 
time  is  extended  to  include  the  four  iiist  days  of  the  following  term. — 5.  C. 
And  see  Account,  9;  Contbmpt;  Infant;  Infant  Heir,  3;  Injunction, 
i,t;  Solicitor  and  Client  ;  Will,  6. 

PRINCIPAL  AND  SURETY.    See  Surety. 

PRODUCTION  OP  DOCUMENTS- 

1.  (Indulgence — Costs,)  On  a  motion  for  the  production  of  documents,  the  de- 
'  fendant  was  peimitted  to  show  by  affidavit  that  they  could  not  be  left  in  the 
office  withont  great  inconvenience ;  but  as  the  ground  for  this  indulgence  was 
not  stated  by  the  answer,  he  was  ordered  to  pay  the  costs. — Gardner  v.  Danger* 
field,  5  B.  3a9. 
$.  (Suit  bettoeen  solicitors,)  In  a  suit  for  taking  a  partnership  aeconnt  between 
86lidtor8,  the  plaintiff  is  entitled  to  the  discovery  and  production,  in  the  uiual 
w«ff  of  papwrs  material  to  the  account,  although  such  papers  relate  to  profes- 
sional busincBs  transacted  for  their  clienta:  semhU, — Brown  v.  PerkinSf  9 
H.  540. 

RAILWAY. 

1.  (Construction — Demurrer — Acqiiiescence— Injunction.^     Where  by  a  clause  in  a 
railway  act  it  was  provided  that  "  it  should  not  be  lawful  for  the  railway  com- 
pany to  make  or  establish  any  public  station,  yards,  wharfs,  waiting,  loading 
or  unloading  places,  warehouses,  or  other  buildings  and  convetfiences  for  the 
depositing,  receiving,  loading  or  keeping  any  passengers  or  cattle,  or  any  goods, 
articles,  matters  or  things,  upon  the  estate  of  R.  G.  without  his  consent,"  and 
the  company  having  erected  an  engine-house,  &c.,  but  no  station*  on  the  land 
'     of  R.  G.;  he  filed  a  bill  for  an  injunction,  which  was  demurred  to,  and  acqui- 
^  escenee  was  also  set  up  in  opposition  to  the  motion  for  an  injunction :  the  Court 
held,  upon  the  demurrer,  that  the  word  public  did  not  necessarily  apply  to  every 
building,  and  that  if  it  did,  every  convenience  connected  with  the  railway  must, 
.  upon  the  qnestion  of  demurrer,  be  considered  as  public,  and  therefore  within 
the  restriction  of  the  clause. 

The  Court  also  granted  the  injunction,  the  case  of  acquiescence  having  failed, 
and  the  evidence  of  inconvenience  to  the  public  being  scanty. — Gordon  v.  Ths 
Cheltenham  Railtcajif  Companif,  5  B.  2?9. 

The  Lord  Chancellor,  on  appeal,  directed  the  opinion  of  a  court  of  law  to 
be  taken  as  to  the  construction  of  the  act. 
2»  (Parol  agrtemeni  as  to  shares,)  A  parol  agreement  for  the  sale  of  such  shares 
is  binding ;  Cor  they  are  neither  an  interest  in  or  concerning  lauds,  within  the 
fourth  section  of  the  Statute  of  Frauds ;  nor  goods,  wares  or  merchandizes, 
within  the  seventeenth  gection.—DMncrj/lt  v.  Albrecht,  1?  S.  189. 
3.  (Spe^fic  peiiformance.)  The  Court  will  decree  a  specific  performance  of  an 
agreement  for  the  sale  of  a  certain  number  of  shares  in  a  railway  company.-~- 
5.  C, 

RENEWAL  OF  LEASEHOLDS.    See  Will,  19. 

SALE  UNDER  DECREE.    See  Pracwce,  31. 
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SETTLEMENT. 

(JComtruction^Limitation  to  nut  of  Un.)  By  a  marriage  settlement  a  fond  was 
settled  on  the  wife,  if  she  should  sajrvive  her  husband,  for  her  life,  remainder 
to  their  children,  who»  being  sons,  should  attain  twenty-one,  or  being  daughters, 
should  attain  that  age  or  marry ;  and  the  trustees  were  directed  to  apply  a 
portion  of  the  income  of  the  children's  expectant  shares  for  their  maintenance, 
and  to  accumulate  the  surplus  for  the  benefit  of  such  person  or  persons  as 
should  be  entitled  thereto,  by  virtue  of  the  settlement :  proTided  that,  if  no  son 
should  attain  twenty-one,  nor  any  daughter  should  attain  that  age  or  many, 
then  the  fund  should  be  in  trust  for  such  person  or  persons  as  the  husband 
should  by  deed  or  will  appoint :  and,  in  de&ult  of  appointment,  in  trust  for 
his  next  rf  kin,  according  to  the  Statute  of  DistribtUions,  and  as  if  he  had  died  in* 
testate.  There  was  issue  of  the  marriage  one  son  only.  The  husband  died  first, 
without  having  exercised  the  power  resenred  to  him ;  then  the  son  died  under 
twenty-one;  and,  lastly,  the  wife  died :  Held,  that  the  fund  vested  in  the  son, 
as  his  fother's  next  of  kin  at  the  f&ther's  death,  and  not  in  the  persons  who 
were  the  father's  next  of  kin  at  the  son's  death.^Stnitb  ▼.  Smith,  12  S.  317. 

SOLICITOR  AND  CUKNT. 

1.  (Delivery  up  of  papers.)  Solicitor  in  a  suit,  who  had  been  discharged  by  the 
client,  but  had  not  delivered  his  bill  of  costs  within  the  proper  time,  ordered, 
under  the  circumstances  of  the  case,  to  deliver  the  papers  and  documents  in 
his  possession  relating  to  the  suit  (without  prejudice  to  his  lien)  to  the  new 
solicitor. — Cooper  v.  Hetvson,  2  Y.  &  C.  515. 

2.  (Discharge  of  client  by  change  in  partnership.)  Where  a  party  has  employed 
as  his  solicitors  in  a  cause  a  firm  of  two  solicitors  in  partnership,  the  retire- 
ment from  the  business  of  one  of  such  partners,  under  an  arrangement  with  the 
other,  operates  as  a  discharge  of  the  client  by  the  solicitors^  and  the  client  is 
thereupon  entitled  to  require  that  the  papers  in  the  cause,  necessary  for  its 
prosecution,  shall  be  delivered  up  to  his  new  solicitor,  upon  the  usual  under- 
taking for- saving  the  lien  of  the  discharged  solicitors. — Griffiths  v.  Griffiths,  3 
H.  587. 

3.  (Taxation  of  bill — Security  for  costs.)  If  a  person  out  of  the  jurisdiction  peti- 
tion for  the  taxation  of  his  solicitor's  bill,  he  must  give  security  for  the  costs  of 
the  taxation,  and  also  for  the  balance  that  may  be  found  due  from  him* — Anon, 
n  S«  263. 

And  see  Peoduction  of  Documents,  2. 

SPECIFIC  PERFORMANCE. 

(Time  of  making  out  title— Costs — Wrong  defence*)  The  assignee  in  bankruptcy 
having  filed,  as  vendor,  a  bill  for  specific  performance,  alleging  that  defendant 
had  accepted  the  title  (which  turned  out  not  to  be  the  fact),  and  the  defendant 
having  in  his  answer  denied  the  validity  of  the  bankruptcy,  which  was  in  fact 
valid,  but  it  appearing  on  a  reference  as  to  title,  that  the  bankrupt  had  pre- 
viously taken  the  benefit  of  the  Insolvent  Act,  so  that  the  concurrence  of  the  in- 
solvent assignee  was  required,  which  was  given  in  the  Master's  Ofhce,  the  Court 
gave  specific  performance  without  making  plaintiff  pay  costs. — Sidebotliam  v. 
Barrington,  5B.^6i. 

And  see  Railway,  3;  Election  -,  Infant  Heir,  1. 
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STAMP. 

(Letters  cf  administration'-'Stop  order,)  Although,  where  no  objection  has  been 
taken,  the  Court  will  make  an  ordei  for  payment  at  the  hearing,  on  a  proper 
administration  being  then  prodoced ;  yet,  if  the  objection  be  taken,  the  Court 
will  not  grant  even  a  stop  order  to  a  party  claiming  as  administrator,  except 
upon  an  administration  stamped  according  to  the  full  value  of  the  claim. — 
Chrittim  r.  Devereux,  12  S.  264. 

STATUTE  OF  FRAUDS.    See  Railway,  2. 

STATUTE  OF  LIMITATIONS. 

1.  (Adverse  possession — Mortgagee.)  A  mortgagee  in  possession  for  six  years, 
without  acknowledgement  of  the  mortgagor's  title,  purchased  the  interest  of 
the  tenant  for  life  of  the  equity  of  redemption,  and  continued  in  possession  for 
twenty  years  longer:  Held,  that  such  possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purchased,  and  that  the  statute  S  &  4  Will.  4, 
c.  27,  s.  28,  was  not  therefore  a  bar  to  any  suit  for  redemption  .by  the  remain- 
derman or  reversioner.— Hj^dc  v,  Daltaway,  2  H.  528. 

2.  (Legacy — Residue.)  Semble,  tliat  a  residue  is  a  legacy  within  the  meaning  of 
the  3  &  4  Will.  4,  c.  27,  s.  60.— Christian  t.  Devereux,  12  S.  264. 

SUPPLEMENTAL  BILL. 

1.  (Parties.)  A  plaintiff,  in  an  injunction  suit  to  restrain  proceedings  on  a  bill  of 
exchange,  having  in  his  original  bill,  which  was  against  A.,  B.  and  C,  stated 
that  C,  the  holder  of  the  bill,  was  a  trustee  for  A.  and  B.,  afterwards,  the 
action  having  succeeded  at  law^  filed  a  supplemental  bill  against  A.  and  C.  alone, 
omitting  B. :  Held,  on  demurrer,  that  B.  was  a  necessary  party. — Pinkus  v. 
Peters,  5  B.  25S. 

2.  (Variation  of  relief-^Bill  of  exchange.)  After  bill  filed  to  restrain  proceedings 
upon  a  bill  of  exchange  and  to  have  it  delivered  up,  the  plaintiff  at  law  got 
judgment  and  recovered  payment :  Held,  on  demurrer,  that  the  plaintiff  in 
equity  might  file  a  supplemental  bill  stating  these  facts,  and  praying  for  repay- 
ment and  an  indenmity. — S.  C.  (See  also  Pearce  v.  Gray,  2  Y.  &  C.  322,  supra, 

JUDOMEMT.) 

SURETY. 

(Satisfied  judgment  agmnst  principal,)  A  creditor  sued  his  principal  debtor,  and 
recovered  a  judgment  against  him  and  the  bail  in  the  action.  The  surety  there- 
upon "  paid  and  satisfied''  to  the  creditor  the  amount  of  the  judgment,  &c.,  and 
took  an  assignment  thereof :  Held,  on  demurrer,  that  he  coald  not  assume  that 
the  judgment  was  still  subsisting. — Armitage  v.  Baldwin,  5  B.  278. 

TENANT  FOR  LIFE. 

(Ftnei  on  reftewal  of  copyholds.)  Equitable  tenant  for  life  of  copyhold,  under  a 
will  which  contained  no  special  provision  for  the  payment  of  expenses  on  ad- 
mission, di«d  without  having  ever  paid  the  fines  and  fees  incurred  on  the  admis- 
sion of  a  trustee  in  her  lifetime.  By  her  will  she  bequeathed  her  personal 
estate  to  her  daughter  for  life  for  her  separate  use,  and  after  her  decease  to  her 
children.  The  daughter  and  her  husband  and  children  took  estates  in  remainder 
.  in  the  copyholds :  Held,  that,  having  regard  to  the  frame  of  the  will  under 
which  the  tenant  for  life  was  entitled,  and  to  the  interest  which  the  parties 
entitled  to  the  copyhold  estates  took  in  the  personal  estate  of  the  tenant  for 
life,  one*  third  of  the  fees  was  properly  payable  out  of  the  corpus  of  the  personal 
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Mtate  of  the  tenaat  for  life,  the  faasbaDd  of  the  daughter  coneentioip  ^  P«y  ^be 
rMidue.— B(i/<  v.  Bhkbtck,  9  Y.  &  C.  447. 

THELLUSON'S  ACT. 

(ProUmgatiott  rf  time  by  conduct  of  parties.)  Where,  after  m  derise  in  strict  settle* 
ment,  20,000/.  was  given  by  will  to  be  applied  by  the  tmsteeB  in  erecting  a  hon^t, 
i^n  a  plan  to  be  agreed  upon  yiXth  the  tenant  for  life,  and  in  the  meantime  the 
fond  invested  and  the  dividendfl  to  be  accnmalated,  and  the  accumulations  as 

.   well  as  tbe  original  fund  to  go  to  the  building*  and  the  surplus,  if  any.  to  be 

•  nrrested  in  the  purchase  of  lands  to  be  settled  to  the  uses  of  the  will*  and  owing 
to  th9q>positien  of  tenant  fox  Ufe,  the  house  was  not  bpilt  lor  more  thap  twenty 
one  years  after  the  death  of  testator,  and  the  funds  in  the  meanwhile  had  been 
invested  and  the  dividends  accumulated:  Held,  that  it  was  not  a  case  within 
theXhelluson  Act,  and  that  the  accumulated  fund  ought  to  be  applied  as  directed 
by  the  will—Lombt  v.  Stoughtcn,  19  S.  304. 

TITLE  DEEDS. 

(Ctutpdy  rf  deeds-^Tentmi  for  life — Solicitor'^  Ueu^s)  F.  and  W.,  as  solicitors  €or 
.  the  tenant  lor  life,  held  the  title  deeds  which  afterwards  passed  into  the  posses- 
sion of  W*  and  C«,  their  successors.  The  tenant  for  life  died,  and  the  estate 
then  stood  limited,  first,  to  F.  and  W.  for  five<hundred  years  to  secure  a  sum  of 
.  90001.,  with  remainder  to  trustees  for  six-hundred  years  to  secure  a  jpintore 
and  portions,  with  remainder  to  A.  B«  in  tail.  A.  B.  being  an  infant^  a  suit 
was  instituted  on  bis  behalf,  in  which  the  2000/»  was  raised  on  tbe  security  of 
the  term.  Upon  that  occasion,  F«  and  W.  covenanted  with  the  mortgagees  to 
produce  tbe  title  deeds  from  time  to  time,  and  not  to  parCwith  them  >  but  they 
were  lelievable  from  the  covenant  on  certain  terms.  A  receiver  was  appointed 
in  the  suit,  and  tbe  Court  directed  the  costs  of  the  solicitors  of  the  suit  to  re- 
main charges  upon  the  estate  at  interest.  W.  and  C.  were  solicitors  in  the  pnit 
forA.  B. 

.  A.  B.,  npon  coming  of  age,  presented  a  petition  for  the  delivery  of  the  title 
deeds;  Held«  that  (independently  of  the  covenant)  W.  and  C.  held  the  deeds 
for  A.  B.,  and  not  for  the  termors,  but  the  covenant  having  been  entered  for 
the  benefit  of  the  infant,  F.  and  W.  were  not  bound  to  part  with  the  deeds, 
until  released  from  their  covenant :  Held  also,  that  W.  was  not  entitled  to  held 
the  deeds  for  the  trastees  of  the  term  of  six-hundred  years,  or  for  any  costjs  other 
.  than  those  of  seeing  himself  properly  .released  from  the  covenant,  and  that  he 
•  had  no  right  to  re<}mre  ihem  to  be  delivered  to  the  receiver  in  the  cause. — 
Hatkam  v.  Somenille,  5  B,  360, 

TRUST. 

(Voluntary -^Settlement. )  A.  being  legatee  of  a  renduo  in  trust  for  his  daughters, 
mixed  up  wirh  it  1000{.  of  his  own,  and  npon  an  account  beingrendoMd  to  his 
datighters,  directed  his  solicitors  in  writing  to  include  such  lOOOLsbS  part^f  the 
trust  fund  :  Held,  that  a  trust  was  created  as  Co  the  ^QOOL-^^Thorim  v<  Omw,  5 
B.  224. 

And  see  Wii.w,  14,  16. 

TRUSTEE. 

.  1.  (^Appointment  by  Court— Power  to  substitute.)  Trustees  appointed  by ^e'Cotfft 
in  the  place  of  others  whose  appointments  had  failed  by  their  de&thkin  ifie life- 
time of  the  testator,  authorised  to  appoint  future  trustees  in  the  manner  and 
nnder  tbe  circumstances  mentioned  in  the  will.— TT^ife  v.  White,  3  B«  iH. 
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9»  (Appointment  under  pcwer^^ Number.)  Hii  Honour*  siitiogia  baokraptcj,  held 
that  an  appointmpnt  under  a  power  by  which  the  number  of  trustees  waa  in> 
creased  from  three  to  four  was  invalid.— £x  parte  Dam,  ^  Y.  &  C.  468. 

iUkd  aee  PaACTiCB^  ^7, 

TRUSTEE  ACT. 

(Devisee  iuhject  to  charge.)    An  estate  was  Revised  to  A.,  subject  to  a  charge  of 

*  jOOCit,  payable  to  the  executor.^  in  a  suit  to  which  A.  was  a  party,  the  eilate 
was  sold,  and  all  proper  parties  were  ordered  to  join  in  the  conveyance.  A., 
refusing  to  Execute  the  deed,  was  declared  a  trustee  for  the  purchaser,  onder 
the  t  Will.  4,  c.  60,  and  another  person  was  directed  to  coarey  in  his  sti*ad« — 
Bobinson  v.  Wood,  5  B.  246. 

And  see  Inpant  Heir,  2. 

VOLUNTARY  DEED.     See  Considehatios. 

VOLUNTARY  SETTLEMENT. 

(Imperfect  voluntary  appointment,)  A  lady,  having  under  a  will  a  general  power 
of  appointment,  to  be  exercised  whether  covert  or  sole,  over  a  fund  in  the  hands 
of  trustees,  in  contemplation  of  marriage,  but  without  contract  or  comnumica* 
tion  with  her  intended  htsband,  who  was  then  in  India,  executes  an  appoint- 
ment iip6n  certain  trusts,  and  containing  no  power  of  revocation :  afterwards, 
on  communication  with  her  intended  husband,  she  executes  a  deed  revoking 
the  former  one,  and  appointing  the  fund  to  trustees  upon  such  trusts  as  she 
whether  covert  or  sole  should  appoint.    After  the  marriage  she  executes  an  ap- 

•  ^  pointment  declaring  the  trusts  upon  which  the  trustees  of  the  last  preceding  deed 

should  hold  the  fund  being  trusts  for  the  benefit  of  herself,  her  fauabaad,  and 
children.  The  fund  had  remained  rH  the  while  in  the  hands  of  the  original 
trustees  of  the  will :  Held,  on  a  suit  to  establish  the  trusts  of  the  last  deed«  that 
the  first  appointment  was  void  as  imperfect  and  voluntary,  and  the  fund  .ordered 
to  be  transferred  upon  the  trusts  of  the  last  deed.  (Sloane'v.  Cadogan,  Sugd. 
on  Vendors,  App.  9th  edit.  No.  ^,  commented  im.)*^Beat$on  v.  Bratswi,  12 
S.  281. 

WEST  INDIES.    See  Administration  of  Assetjs,  7. 

WILL 

1.  (Annuity  mth  survivorship.)  Held  that  a  bequest  of  50i.  a  year  to  A*,  together 
with  her  children  6.,  C,  and  D.,and  for  theirjointmAintenance^  waa  a  bequest 
of  that  annual  sum  to  the  mother  and  her  children,  as  joint  tenants,  for  the  life 
of  the  longest  liver  of  them.— IFi/son  v.  MaJdison,  2  Y.  &  C.  37?. 

2.  (Arthle*  of  domestic  ute'-^Bockt.)  Testator  gave  to  his  son  all  his  plate^  jewels, 
trinkets,  and  all  his  furniture  and  other  articles  of  domestic  use  and  ornament, 

^ '  By  ft  Qodscil,  he:  gave  to  his  wife  all  his  provisions,  wines,  carriages,  horses, 
•  and  all  bis  musical  instruments,  and  the  use  of  all  hii  books,  and  all  his  money 
in  his  dwelling-house  and  in  his  banker's  and  land-steward's  bands,  for  her  own 
sole  use  and  benefit :  Held,  that  the  books  were  given  to  the  son  absolutely; 
subject  to  a  life  interest  in  the  vf'ife, —Cornewall  v.  CornewaU,  VZ  S.  303. 

3.  (Children  after  them  )  Testator,  by  his  will,  directed  that  the  profits  of  his 
share  of  a  leasehold  colliery  should^  during  the  time  that  the  same  was  worked 
or  workable,  be  equally  divided  amongst  **  his  wife  and  children,  and  their 
children  after  them  respectively."    Held,  upon  the  construction  of  the  whole 
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will,  that  the  wordt  "  their  children  after  them  reBpectWelj"  vere  words  of 
limitBdon.'^SnowhaU  r.  Procter,  S  Y.  &  C.  478. 

4.  (Election,)  A  person  transfers  a  sum  of  stock  into  the  names  of  trostees,  and 
hy  an  indenture  under  his  hand  and  seal  declares  that  the  stock  shall  be  held 
by  the  trustees  upon  certain  trusts  for  the  benefit  of  A.  and  her  children  by  the 
settlor.  The  settlor  afterwards  obtains  from  the  trustees  a  re-transfer  of  the 
stock  to  himself,  and  razes  the  seals  from  the  deed.  By  his  will,  not  referring 
to  the  deed,  he  gives  A.  an  annuity  and  other  benefits,  and  the  residue  of  his 
estate  to  the  children :  A.  is  entitled  to  the  provision  made  for  her  both  by  the 
deed  and  the  will.— ^itfc  ▼.  Lyne,  2  Y.  &  C.  345. 

5.  (Estate  for  life  or  in  fee,)  Testator  gave  a  freehold  house  to  his  wife /or  her 
sole  use  and  benefit,  and  another  freehold  house  to  her  for  her  life ;  and  he  also 
gave  to  her  all  his  household  goods,  plate,  &c. :  but,  if  she  married  again,  the 
whole  of  the  above  property  was  to  become  the  property  of  his  daughter :  and,  in 
case  his  wife  should  remain  unmarried,  then  he  gave  the  second  mentioned 
house  to  his  daughter  for  her  life,  and  to  her  children  after  his  wife's  death : 
"  I  also  appoint  my  wife,  provided  she  remains  unmarried,  sole  executrix  and 
residuary  legatee  to  all  other  property  I  may  possess  at  my  decease.**  Held, 
that  the  fee  simple  in  the  first- mentioned  house  passed  to  the  wife. — Day  v. 
Daveron,  12  S.  fOO. 

6.  (Extent  of  interest,)  Bequests  to  females,  some  of  whom  were  married  and 
some  single,  for  their  separate  use  for  their  respective  lives,  and  after  their 
decease  to  such  persons  as  they  should  respectively  appoint ;  and  in  default  of 
appointment,  to  their  respective  executors,  administrators,  and  assigns :  Held, 
that  each  of  the  legatees,  whether  married  or  unmarried  women,  were  entitled 
upon  petition,  without  executing  any  formal  appointment,  to  an  immediate 
transfer  or  payment  to  themselves  of  the  corpus  of  their  shares  of  the  fund. — 
Holtoway  v,  Clarhsonf  2  H.  521. 

7.  (Heirs  male^Son.)  Bequest  of  residue  to  A.  for  his  life  and  his  heirs  male 
after  him,  and  if  he  should  not  leave  any  son,  then  to  go  to  B.  and  his  heirs 
male  :  Held,  that  upon  the  death  of  A.  without  leaving  male  issue,  the  limita- 
tion to  B.  took  effect,— Mansell  v.  Grove,  2  Y.  &  C.  484. 

8.  (Intermediate  rents.)  Testator  devised  his  estate  at  E.  to  trustees,  upon  trust 
to  apply  the  rents  for  the  maintenance  and  support  of  B.  till  she  should  attain 
the  age  of  twenty-five  or  marry  with  consent,  and  to  lay  out  the  surplus  of  such 
rents  in  government  securities,  that  the  same  might  accumulate  for  the  uses 
and  purposes  of  his  will  -,  and  from  and  after  the  said  B.  should  attain  twenty- 
five,  or  marry  with  consent,  then  to  pay  her  the  whole  of  the  rents  for  her  life  j 
and  after  her  decease,  upon  trust  for  her  children.  The  testator  then  gave  bis 
estate  at  S.  to  the  same  trustees,  upon  trust,  in  case  the  said  B.  lived  to  attain 
twenty-five,  or  married  with  such  consent  as  aforesaid,  to  let  her  receive  the 
rents  for  her  life ;  and  after  her  decease,  upon  trust  for  her  children  in  manner 
before-mentioned.  Provided  that  in  case  B.  should  marry  without  consent, 
the  testator  revoked  all  the  devises  and  bequests  in  favour  of  her  and  her 
issue.  AH  the  residue  of  his  real  and  personal  estate,  and  likewise  his  estate 
and  premises  thereinbefore  devised  for  the  benefit  of  B.,  in  case  she  should  die 
under  twenty-five  unmarried,  and  without  issue,  the  testator  devised  and  be- 
queathed to  the  trustees  in  trust  for  X.,  Y.,  and  Z.  B.  attained  twenty-five, 
and  married  with  consent.    Between  the  death  of  the  testator  and  her  attaining 
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twenty-fiye,  there  was  an  accumulation  of  the  surplus  rents  of  the  £.  estate, 
after  providing  for  her  maintenance,  and  an  accumulation  of  the  rents  of  the  S. 
estate :  Held,  that  she  was  entitled  for  her  life  to  the  income  of  the  former 
accumulation,  as  to  which  the  Court  did  not  further  declare  the  right,  and  abso- 
lutely entitled  to  the  latter  accumulation.— Gr^rene  y.  Poiter,  2  Y.  &  C.  517. 

9.  (Some.)  Testator  devised  bis  real  estates  to  trustees,  in  trust  to  sell  as  soon 
as  conveniently  might  be  after  his  decease,  and  as  to  the  proceeds,  together 
with  the  intermediate  rents,  after  payment  of  the  testator's  funeral  and  testa- 
mentary expenses,  debts  and  legacies,  to  pay  one  moiety  to  his  nephew,  and 
to  invest  the  other  moiety  in  the  funds,  in  trust  for  his  nephew  for  life  and  after 
his  death  for  his  children.  The  real  estates  were  not  sold  until  some  years  after 
the  testator's  death  :  Held,  that  rents  accrued  in  the  meantime  ought  not  to  be 
invested  for  the  benefit  of  the  nephew  and  his  children,  but  that  the  nephew 
was  entitled  to  them. —  Vigor  v.  Harwood,  12  S.  172. 

10.  (Misdescription  of  legatee.)  Bequest  of  8001.  to  the  four  eldest  children  of  the 
testatrix's  cousin  A.  B.,  and  2001.  to  the  three  remaining  children  of  her  uncle 
A.  B.  The  testatrix  had  a  cousin  and  an  uncle  of  that  name.  The  cousin  had 
seven  children,  and  the  uncle  but  one,  but  he  had  three  remaining  grandchildren, 
one  other  having  died :  Held,  that  the  three  younger  children  of  the  cousin  were 
entitled  to  the  200/.— Bristow  v.  Bristow,  5  B.  289. 

1 1.  (Next  of  kin  according  to  slattUe — Exclusion  of  vnfe,)  Testator  bequeathed  the 
residue  of  his  personal  estate  to  his  wife  for  life,  and  then  to  his  sister  for  life, 
for  her  separate  use,  and  then  to  such  person  or  persons  as  under  the  statute  of 
distributions  should  be  legally  entitled  to  the  same  :  Held,  that  there  was  no 
intestacy  as  to  the  residue  after  the  death  of  the  sister,  but  that  it  was  be- 
queathed either  to  the  next  of  kin  of  the  testator  living  at  his  death  as  joint 
tenants,  or  to  the  next  of  kin  of  the  testator,  or  of  the  sister,  living  at  the  death 
of  the  sister,  as  tenants  in  common ;  and  that  the  wife,  who  died  in  the  sister's 
lifetime,  took  only  a  life  interest. — Godldn  v.  Murphy ,  2  Y.  &  C.  351. 

12.  (Parent  and  children — General  rule»)  Where  there  is  a  gift  to  parents  and 
children,  and  there  are  children  living  at  the  time,  it  is  a  gift  to  all  (per  capita) 
as  tenants  in  common.  If  there  be  no  children  living,  the  parents  take  for  life, 
with  remainder  to  the  children. — Paine  v.  Wagner,  12  S.  184. 

13.  (Period  of  sni-vivorship,)  Testator  bequeathed  the  residue  of  his  personal 
estate,  after  the  decease  of  his  wife,  upon  trust  to  pay  the  income  to  N.  for 
life ;  and  after  his  decease,  the  testator  bequeathed  the  said  trust  money  unto 
all  the  children  of  the  said  N.  in  equal  shares ;  and  in  case  N.  should  die  with- 
out leaving  lawful  issue,  the  testator  gave  the  said  money  unto  his  the  testator's 
nieces,  M.  and  E.,  to  be  equally  divided  between  them ;  if  either  of  his  said 
nieces  should  die  without  issue,  then  he  gave  the  part  or  share  of  her  so  dying 
to  the  survivor  of  them :  Held,  that  the  words  dying,  upon  which  the  survi- 
vorship was  to  talie  effect,  was  a  dying  in  the  lifetime  of  either  of  the  preceding 
tenants  for  life,  and  that  £.  having  survived  the  tenants  for  life,  took  an  absolute 
interest  in  one  moiety  of  the  residue,  though  she  died  in  the  lifetime  of  M. — 
Davenport  v.  Bhhopp,  2  Y.  &  C.  463. 

14.  (Per  stirpes  or  per  capita,)  Testator  directed  his  residuary  real  and  personal 
estate  to  be  divided  by  his  trustee?,  ia  such  shares  and  at  such  times  as  they 
should  think  proper,  amongst  his  nephews,  A.,  B.  and  C,  and  his  other  nephews 
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and  nUces,  sons  and  daughters  of  his  late  sisters,  T.  and  H.,  who  should  be 
iiying  at  his  decease,  and  the  children  of  any  other  such  nephews  and  nieces 
who,  having  died  in  his  lifetime,  had  loft  issue.  There  were  several  children, 
and  children  of  deceased  children,  both  of  T.  and  H.,  living  at  the  testator's 
death.  The  trustees  not  being  able  to  agree  as  to  the  division  of  the  property* 
the  Court  ordered  it  to  be  divided  amongst  the  children,  and  the  children  of 
the  deceased  children  of  T.  and  H.,  per  capita.—Tomlin  v,  Hatfield,  1«  S.  167. 

15.  (Conslruetiott—Prineipal  or  income,)  Held,  that  a  bequest  of  •*  30/.  a  year, 
from  the  interest  of  testator's  funded  money  in  the  Bank,*'  was  a  gift  of  an 
annnity  only  for  the  lives  of  the  legatees.—  Wilson  v.  Maddisou,  2  Y.  &  C.  37S. 

16.  {Power — Nearest  family,)  A  devised  to  B.  in  tail,  and  for  want  of  issue  he 
empowered  her  to  dispose  of  the  estate  to  such  persons  as  she  thought  fit  by  her 
will,  "  confiding"  in  her  not  to  alienate  the  estate  from  his  "  nearest  family." 
B.  appointed  to  her  husband  for  life,  with  remainders  over :  Held,  that  B.  had 
a  power  of  appointing  to  the  nearest  family  only,  that  nearest  family  must  be 
construed  "  heir,"  and  that  the  appointment  to  the  husband  was  void. — Griffiths 
V.  Evan,  5  B.  241. 

17.  {Remotenesi,)  Testator  gave  the  residue  of  his  personal  estate  unto  and 
among  all  and  every  the  children,  sons  and  daughters  of  his  daughter  Elizabeth, 
in  equal  shares  and  proportions,  as  and  when  they  should  attain  their  respec- 
tive ages  of  twenty-two  years :  Held,  that  the  children  of  the  testator's  daughter 
living  at  the  testator's  death  were  the  only  objects  of  the  bequest,  and  that  it 
was  not  void  for  remoteness. — EllioU  v.  Elliott,  12  S.  276. 

18*  (Remoteness — Class,)  Where  a  testator,  after  giving  certain  sums  in  certain 
shares  among  the  six  children  of  A.,  namiiig  them,  to  be  vested  and  payable  at 
twenty-five,  with  certain  provisions  for  their  maintenance  until  then,  lifterwards 
gives  another  sum  of  60001,,  subject  to  certain  life  interests,  to  all  the  children 
then  bom  or  hereafter  to  be  born,  to  be  vested  and  payable  at  twenty-five,  and 
with  the  like  trust  for  maintenance,  and  subject  to  the  like  provisions  and  con- 
ditions as  the  legacies  before  given  to  the  children  then  bom  and  named : 
Held,  that  the  legacy  of  6000/.  was  void  for  remoteness  as  to  all  the  children, 

,   both  those  then  unborn  and  also  the  unborn. — Comfwrt  v.  Arnten,  IS  S.  218. 

19.  CRemoteness— Vesting.)  Testator  bequeathed  all  his  stock  in  the  funds'  to 
trustees,  upon  trust  to  pay  an  annuity  to  his  wife  for  life,  and  after  her  decease 
upon  trast  as  to  the  dividends  for  the  use  of  E.,  the  eldest  daughter  of  his 
brother  J.,  and  the  other  children  of  his  said  brother,  in  equal  shares,  for  their 
respective  lives.  And  he  directed  that  the  principal  stock  should  be  divided 
amongst  all  and  every  the  lawful  issue  of  the  said  £.,  and  the  other  children  of 
his  said  brother,  in  equal  shares,  and  be  assigned  to  them  respectively  at  the 
age  of  twenty-one,  and  to  the  survivors  or  survivor  of  them.  He  left  the  resi- 
due of  his  estate  to  his  wife.  At  the  date  of  the  testator's  will  and  of  his 
death,  his  brother  had  three  children  only,  namely,  E.,  who  was  illegitimate, 
M.  and  J.  Of  these  E.  survived  the  widow  and  had  a  child,  who  also  survived 
the  widow ;  M.  died  in  the  widow's  lifetime,  leaving  a  child,  who  survived  the 
widow ;  and  J.  died  in  the  widow's  lifetime,  without  leaving  issue  :  Held,  that 
by  the  expression  **  E.  and  the  other  children/'  the  testator  intended  the  three 
children  of  his  brother  living  at  the  date  of  the  will ;  that  each  of  the  three 
children  took  a  life  interest  only  in  one-third  of  the  dividends,  and,  conse- 
quently, that  upon  the  death  of  the  widow,  £.  took  a  life  interest  in  one-third 
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of  the  dividendt,  the  Court  not  declaring  further  the  right  as  to  thie  third,  and 
each  of  the  children  of  £.  and  M.,  though  then  under  t^«ity-one,  took  an 
absolute  interest  in  one-third  of  the  capital. — Leach  v.  Leach,  S  Y.  &  C.  495. 

20,  (fiemateneu — Vtsting,  Mainttnance  during  minority,)  A  gift  of  personalty  to 
trustees  for  A.  for  life,  and  after  his  death  in  trust  for  the  children  of  A.,  "  as 
they  severally  attained  twenty-five  years/'  the  income  to  be  applied  during 
their  respective  minorities  by  their  guardian  for  their  maintenance,  &c.  with  a 
gift  over,  in  case  no  child  of  A.  should  live  to  attain  twenty-five:  Held  to  be 
vested,  and  not  too  remote. — Davis  ▼•  Fisher,  5  B.  201. 

fl.  (Renewable  leasehold.)  Testator  bequeathed  to  his  wife  the  interest  of  such 
stock  as  should  be  standing  in  his  name  at  his  decease  during  her  life  ;^ and 
he  directed  that  at  her  decease  one  moiety  of  such  stock,  **  after  deducting  such 
premium  or  sum  of  money  as  should  be  necessary  for  the  renewal  of  the  crown 
lease  of  the  leasehold  messuages  which  he  purchased  of  Sir  H.  T.,  in  case  he 
should  not  have  renewed  such  lease  in  his  lifetime,*'  should  go  to  his  five  chil- 
dren* In  a  subsequent  part  of  the  will,  he  gave  to  his  son  G.  all  his  leasehold 
houses,  which  he  purchased  of  Sir  H.  T.,  to  hold  to  his  said  son  and  his  execu- 
tors, &c.  for  the  then  existing  term  or  terms  therein,  and  *'  all  benefit  of  renewal 
aforesaid,"  for  his  and  their  own  use  and  benefit  At  the  time  of  the  widow's 
death  the  lease  was  subsisting  unrenewed :  Held,  that  there  was  a  gift  to  the 
son  out  of  the  consols  of  a  sum  sufficient  to  effect  the  renewal  of  the  lease,  and 
that  by  the  "  renewal"  of  the  lease  was  intended  a  grant  at  the  widow's  death 
of  a  reversionary  lease,  to  commence  at  the  expiration  of  the  former  lease,  for 
the  same  term,  at  the  same  rent,  and  under  the  same  covenants  as  were  men- 
tioned and  comprised  in  the  former  lease,  or  as  near  thereto  as  the  law  by 
which  crown  leases  are  regulated  would  allow ;  the  terms  upon  which  such 
renewal  could  be  given  by  the  crown  being  considerably  less  favourable  than 
those  of  the  old  lease.— Ktcfcords  t.  Richards,  2  Y.  &  C.  419. 

22.  (Rule  in  Shelley's  case.)  A.  devised  to  B.  an  estate  during  the  life  of  herself 
and  her  husband,  and  after  their  deceases  to  the  lawful  issue  of  B.'s  body  for 
ever:  Held,  that  B.  took  an  estate  tail.— Gri^t^  v.  Evan,  5  B.  241. 

23.  {Specific  legacy — Substitution,)    A  testatrix  appointed  a  legacy  out  of  a  par- 
'     ticular  fund.    By  a  codicil  she  revoked  it,  and  gave  a  legacy  of  half  the 

amount  only,  but  without  referring  to  the  particular  fund :  Held,  that  the  latter 
was  a  mere  substitution  for  the  former ;  and,  the  particular  fund  failing,  that 
the  legatee  was  not  entitled  to  be  paid  out  of  the  general  assets. — Bristow  v. 
Bristow,  5  B.  289. 

24.  (Substitution — Survivorship.)  A  testator  gave  his  residuary  estate  to  his  wife 
for  life,  and  then  to  be  divided  into  three  shares ;  and  he  gave  one-third  between 
the  children  of  his  brother  T.  B.,  living  at  the  death  of  his  wife,  one-third  to 
his  niece  F.  G.,  and  the  remaining  one-third  to  his  nephew  and  niece  T.  B.  and 
S.  B.,  and  in  case  such,  any  or  either  of  them  should  die,  having  left  a  child 
or  children  surviving  them,  he  declared  that  the  expectant's  share  should  go 
between  his  or  her  children.  T.  B.'s  children  all  died  in  the  lifetime  of  the 
widow,  but  some  left  children :  Held,  that  the  latter  were  entitled  to  the  first 
mentioned  one-third.— Gar«^  v.  Whittingham,  5  B.  268. 

t5,  (Trust  property,)  Testator  gave  all  his  property  whatsoever  and  wheresoever 
the  same  might  be  at  his  decease  to  his  wife  for  her  absolute  use  for  ever : 
VOL.  XXXI.  NO.  LXIV.  G  G 
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Held,  that  an  estate  vested  in  the  testator  as  a  trustee  did  not  pass  by  the 
devise.— LtM<^sd<  v.  Thackvr,  12  S.  178. 

f6.  (Vesting,)  Testatrix  bequeathed  a  sum  of  stock  to  trustees,  upon  trust  to 
pay  the  dividends  thereof  to  her  grand -daughter  for  life,  and  after  her  decease 
in  trust  to  assign,  transfer  and  dispose  of  the  capital  unto  and  among  the  chil- 
dren of  her  said  grand- daughter,  share  and  share  alike,  at  their  ages  of  twenty- 
one,  or  sooner  if  the  trastees  should  think  proper ;  and  in  case  the  said  grand- 
daughter should  die  without  leaving  any  child  or  children,  or,  leaving  such,  all 
of  them  should  die  before  they  or  any  of  them  should  become  entitled  to  the 
trust  monies,  then  in  trust  to  assign  and  transfer  the  capital  to  A.  llie  will 
contained  no  clause  of  survivorship  among  the  children  :  Held,  that  the  children 
dying  in  the  lifetime  of  the  grand-daughter,  but  having  attained  twenty-one, 
took  vested  interests. — Mair  v.  Qut/ler,  2  Y.  &  C.  465. 

£7.  (Vnting — Period  of  survivorship.)  Bequest  of  the  interest  of  the  residue  to 
the  widow  for  the  maintenance  of  the  testator*s  children ;  and  after  her  decease 
the  property  '*  to  be  shared  equally  amongst  all  his  children,  if  they  should 
have  attained  twenty-one,  and  if  they  bad  not  attained  that  age,  then  that  his 

.  executors  should  act  as  trustees  until  the  eldest  attained  that  age,  and  then  pay 
him  his  share,  and  each  one  as  he  or  she  attained  that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime  of  the  widow,  held  not  to  have  a  vested 
interest. — Butcher  v.  Leach,  5  B.  393. 

28.  {Uncertain  trust,)  The  testator,  by  his  will,  desired  that  every  thing,  daring 
the  life  of  his  wife,  should  remain  as  it  was,  for  her  use  and  benefit ;  and  after 
her  decease  he  gave  his  real  estate  to  his  male  heir,  and  his  personal  estate  to 
his  children ;  adding,  that  he  gave  the  above  devise  to  his  wife  that  ahe  might 
support  herself  and  her  children  according  to  her  discretion,  and  for  that  pur- 
pose :  Held,  that  the  widow  took  an  absolute  interest  for  her  life  in  the  real 
and  personal  estate. — Thorp  v.  Owen,  2  H.  607. 

And  see  Maintenance. 

WILL  ACT. 

{New  Will  Act — Lapse — Appointment,)  The  enactment  of  the  new  Will  Act,  that 
a  bequest  to  a  child  of  the  testator  who  dies  in  the  testator's  lifetime,  leaving 
issue  living  at  the  testator's  death,  shall  not  lapse,  does  not  apply  to  a  testa- 
mentary appointment.— Gri^tAs  v.  Gale,  12  S.  327. 


(    461     ) 


BANKRUPTCY. 


[Containing  %  Montagu,  Deacon,  and  De  Gex,  Part  4 ;  and  5  Montagu,  Deacon, 
and  De  Gex,  Part  «.] 


ACT  OF  BANKRUPTCY. 

1.  (Non-payment-^Obstruction  by  pending  JiaU)  Where  a  trader  had  been  sum- 
moned before  a  Commissioner,  under  5  &  6  Vict.  c.  ISit,  s.  1 1,  and  before  the 
proper  time  had  elapsed  to  constitute  an  act  of  bankruptcy,  within  the  meaning 
of  the  t3th  section,  a  fiat  was  by  mistake  issued,  which  was  afterwards  annulled  : 
Held,  that  the  existence  of  this  fiat  was  such  an  obstruction  to  the  payment  of 
the  petitioning  creditor's  debt,  that  if  he  sued  out  a  new  fiat  founded  on  the 
omission  to  pay,  &c.,  under  the  14th  section  of  the  above  act,  the  Court  would 
annul  such  new  fiat. — Erp,  and  re  Musgrove,  iii.  386. 

9.  (  Payment  pending  voidJiaL)  Quere,  whether  payment  of  petitioning  creditor's 
debt  pending  the  adjudication  of  a  fiat,  which  is  afterwards  adjudged  to  be  void, 
is  an  act  of  bankruptcy. — S,  C, 

AFFIDAVIT.    See  Practice,  11, 13. 

ANNULLING. 

1.  (For  toant  of  prosecution,)  The  fiat  issued  on  February  23rd,  adjudication 
took  place  on  the  27th,  but  was  afterwards  annulled ;  further  evidence  iu  sup- 
port of  the  bankruptcy  was  adduced  before  the  Commissioner,  who  declined 
adjudicating  de  novo  upon  the  evidence.  At  the  end  of  fourteen  days  from  the 
issuing  of  the  fiat,  the  bankrupt  presented  a  petition  to  annul  the  fiat :  Held, 
that  the  fiat  ought  to  be  annulled,  with  liberty  to  strike  another  docket. — Exp, 
and  re  Nicholson,  iii.  295. 

2.  (Joint  and  separate  estate— Costs.)  The  costs  of  annulling  a  separate  fiat,  to 
give  effect  to  a  subsequent  joint  fiat,  should  come  out  of  the  joint  estate,  if  that 
estate  is  sufiicient  to  pay  them. — Exp.  Peat,  re  Raleigh,  ii.  788. 

S.  (New fiat — Leave  of  Court.)  Quare,  whether  a  creditor  who  has  issued  a  fiat, 
which  is  afterwards  annulled,  can  issue  a  new  one  without  leave  of  the  Court. 
— Exp,  and  re  Musgrove,  iii.  386. 

4.  (Renewed  fiat.)  The  rule  that  after  a  fiat  has  been  annulled,  the  same  peti- 
tioning creditor  cannot  sue  out  a  new  fiat  against  the  same  trader,  without  the 
leave  of  the  Court,  does  not  render  it  imperative  upon  the  Court  to  annul  the 
new  fiat  sued  out  without  such  leave. — Exp.  and  re  Thomas,  iii.  307. 

5.  (Time  allowed  to  bankrupt  to  petition.)     Held,  on  a  special  case  reversing  order 
-     of  chief  judge  (see  S.  C.  274),  that  a  petition  to  the  Court  of  Review  is  com- 
prehended within  the  words  **  other  proceedings,"  contained  in  the  24th  section 
of  the  5  &  6  Vict.  c.  122.    Therefore,  where  a  petition  of  the  bankrupts  to 
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annul  the  fiat  is  not  presented  until  after  the  expiration  of  twenty-one  daja 
after  the  advertisement  of  the  hankroptcy  in  the  Gazette,  the  Court  of  Review 
has  no  authority  to  entertain  it. — Exp,  and  re  Thorold,  iii.  285. 

ASSIGNEE. 

1.  (^Poisestion  at  assignee  or  creditor,)  A.,  being  indebted  to  B.,  absconds  to 
America,  upon  which  B.  sends  out  a  power  of  attorney  to  an  agent  there  to  re- 
cover from  A.  what  money  he  can,  then  hearing  of  a  similar  proceeding  by  ano- 
ther creditor,  sues  out  a  fiat  against  A .,  and  is  chosen  one  of  the  assignees ; 
afterwards,  B.'s  agent  in  America  obtains  a  sum  of  money  from  A.,  and  remits 
it  to  B.  in  England  :  Held,  that  this  money  was  received  by  B.  in  his  character 
of  assignee,  and  that  B.,  having  himself  become  bankrupt,  might,  under  the  6 
Geo.  4,  c.  16,  s.  105,  be  charged  with  the  amount,  together  with  interest  at  5L 
per  cent.,  although  he  had  obtained  his  certificate. — Exp.  Ralph,  re  Tluunae,  in, 
331. 

2.  {Removal  in  order  to  bid.)  An  assignee  may  be  removed,  at  his  own  request, 
in  order  that  he  might  bid  at  a  sale  of  part  of  the  bankrupt's  estate. —  Exp. 
Perkes,  re  Baylit,  iii.  385. 

3.  {Removal^ Reference.)  Where  an  assignee  petitioned  for  the  removal  of  his 
co-assignee,  on  the  ground  of  misconduct,  which  was  denied  by  the  latter,  who 
recriminated,  a  special  reference  was  directed  to  the  Commissioner. — Exp,  and 
re  OuUon,  iii.  336. 

And  see  Practice^  9. 

BANKER'S  CHEQU£8. 

(Lien  upon  proceeds  in  tht  hands  of  hankers.)  CostomerB  dra'tr  cheques  on  their 
bankers,  with  whom  their  accounts  are  already  overdrawn,  and  pay  away  the 
cheques,  which  come  to  the  hands  of  other  bankers.  The  second  bankers  remit 
to  the  first  the  cheques  in  a  printed  circular,  desiring  the  amount  of  them  to  be 
paid  to  the  London  correspondent  of  the  second  bankers.  NotwiUistandtag 
this  circular,  the  custom  between  bankers  is  to  pay  one  a&other*8  cheqoefl  by 
remittances  of  notes  of  the  bankers  sending  the  cheques  directly  to  tiiose 
bankers,  the  understanding  being  that  the  cheques  should  be  paid  on  the  day  on 
which  they  are  received,  or  the  day  following,  either  by  such  remittances*  or 
by  remittances  according  to  the  directions  of  the  circular.  The  first  bankers 
gave  the  second  credit  in  their  books  for  the  amount  of  the  cheques,  but  become 
bankrupt  three  days  after  receiving  them,  and  without  having  made  any  payment 
or  remittance  in  rel^pect  of  them,  knowing  at  the  time  of  receiving  the  cheques 
that  bankruptcy  was  inevitable.  The  assignees  obtain  payment  from  the  ctis- 
tomers  of  the  full  amount  of  the  cheques  :  Held,  that  the  second  bankers  were 
entitled  to  payment  in  full  of  the  same  amount  out  of  the  bankrupts*  estate. — 
Exp.  Cole,  re  Wise,  iii.  189. 

BANKRUPT. 

(Privilege  ffom  arrest — Insolvent  Act.)  The  banknipt's  privilege  from  arrest  ex- 
tends to  a  committal  under  the  act  for  the  Relief  of  Insolvent  Debtors,  for 
non-payment  of  a  balance  due  from  the  bankrupt,  as  assignee  under  that  act.-* 
Exp,  and  re  Bury,  iii.  309. 

BANKRUPT  TRUSTEE. 

(Proof for  breach  of  trust.)  Infant  eestuis  que  truitt  being  entitled  to  a  tfum  of 
stock  standing  in  the  names  of  trustees,  subject  to  a  life  interest  intiieir 
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moUier^  and  to  a  ppvcir  of  appointment,  whioli  had  not  been  exercised,  the 
trustees,  in  violation  of  the  trust,  sell  out  the -stock,  and  advance  the  proceeds 
to  the  father  of  the  cesiuis  que  trust.  In  a  ChaDcery  suit  instituted  hj  one  of 
the  infants,  the  trustees  are  ordered  to  pay  into  Court  the  amount  which,  by 
their  answer,  they  admit  to  have  received  upon  such  sale.  They  do  not  comply 
with  the  order,  but  become  insolvent,  and  one  becomes  bankrupt  :  Held,  that 
the  entuii  qu8  truU  were  not  entitled  to  an  order  (o  prove  against  the  estate  of 
the  bankrupt,  either  for  the  value  of  the  original  sum  of  stock,  or  for  the  sum 
ordered  to  be  paid  into  Court,  but  only  to  an  order  to  go  in  and  make  such 
proof  as  they  could  establish  ;  the  dividends  on  the  proof  to  be  paid  into  Court. 
Exp,  CoUt,  r«  Welch,  iii.  327. 

BILL  OF  EXCHANGE. 

(Appropriation — Return  cargo.)  Where  the  firm  of  A.  and  Co.  in, Glasgow  was  car- 
rying on,  in  conjunction  with  the  firm  of  B.  and  Co.  in  London,  by  means. of 
money  raised  by  bills  of  exchange  drawn  by  one  firm  upon  the  other,  a  trade 
with  China,  which,  as  regarded  the  transactions  between  the  two  firms,  was  a 
joint  adventure  (see  infra,  title  Joint  Adventure)  ;  and  B.  who  earned  on  by 
himself  a  trade  in  Liverpool,  consigned  goods  by  the  ship  Beulah  to  the  corre- 
spondents in  China  of  A.  and  Co.,  and  upon  the  strength  of  this  consignment,  and 
availing  himself  of  the  above  arrangement  between  the  two  firms,  drew  a  bill 
upon  A.  and  Co.,  which,  by  the  letter  accompanying  such  bill,  was  stated  to  be  on, 
and  it  appeared  on  the  bill  itself  to  be,  on  the  shipment  per  Beulah,  adding,  "  As 
I  put  it  on  the  bill  against  the  above,  it  will  appear  a  transaction  of  mine  and 
not  mixed  up  with  the  London  house ;"  and  he  further  undertook  on  behalf  of  the 
firm  of  B.  and  Co.  that  they  would  take  up  the  bill  when  due,  and  A.  and  Co. 
accepted  the  bill  accordingly  :  Held,  on  the  bankruptcy  of  B.  and  Co.  that 
the  above  transaction  did  not  amount  to  an  appropriation  of  the  return  cargo  to 
make  good  the  bill,  the  words  which  might  otherwise  have  had  that  effect 

.  appearing  to  have  been  used  for  the  purpose  of  distinguishing  this  transaction 
fxam  the  other  transactions  between  A.  and  Co,  and  B.  and  Coi. — Mxp,  Gemmell, 
re  Bpj^<«  iii.  198.    (Affirmed  o^sp(8«;iAl.oa9««) 

And  see  Joikt  Advbnturb. 

BONP. 

(^Partial  cancellation.^  A  joint  and  several  bond  from  A.  and  B.,  which  had  come 
into  the  possession  of  A.  for  safe  custody,  and  from  which  the  name  of  B.  was 
subsequently  struck  out  by  arrangement  between  the  representatives  of  B.  and 
A.,  but  without  the  consent  or  privity  of  the  obligees  :  Held  to  be  proveable 
by  the  latter  under  the  bankruptcy  of  A. —  Exp,  Smith,  re  Smith,ui.S7d, 

CERTIFICATE. 

1.  (Affidavit  of  conformity.)  Neither  the  Court  of  Review,  nor  the  Lord  Chfm* 
cellor,  has  jurisdiction  to  allow  a  bankrupt's  certificate,  unless  the  bankrupt 
himself  makes  an  affidavit  of  conformity. — Exp,  and  re  Carrutherf,  iii.  269« 

9,  (Production  of  proceeding*,)  Where  the  fiat  and  proceedings  were,  before  the 
passing  of  the  act  5  &  6  Vict.  c.  12?,  left  in  the  possession  of  the  sole  assignee, 
who  was  not  to  be  found,  the  Court  ordered  that  tUfe  Commissioner  should  b^ 
al  liberty  to  proceed  without  them,  in  allowing  the  certificate. — Exp,  and  re 
Baldwin,  iii.  35^6. 

3,  (Time  of  last  ezamination.)      The  Court  declined  allowing  the  certificate  of  a 
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bankrupt,  who  had  passed  his  last  examination  before  the  forty-second  day,  and 
ordered  another  day  to  be  advertised  for  his  last  examination.— Exp.  and  re  East, 
iii.331. 
And  see  Assignee,  1 ;  Practice,  6. 

COSTS. 

1.  (LeoM  to  bid,)     The  costs  of  an  application  of  a  mortgagee  for  leave  to  bid  at 

the  sale  will  not  be  allowed  out  of  the  proceeds,  unless  the  assignees  consent. — 

Exp, ,  iii.  339. 

9.  (Irupeetar.)    Costs  of  appointing  an  inspector  do  not,  as  of  coarse,  come  oat  of 

the  estate,  on  behalf  of  which  he  is  appointed.~£ap.  Sanderton,  re  Evant,  liL 

300. 

3.  (Sale  on  mortgage— Costs,)  Assignees,  having  the  conduct  of  a  sale  under  the 
usual  order  made  on  the  petition  of  a  vendor  having  a  lien  for  unpaid  purchase 
money,  are  justified  in  taking  the  opinion  of  counsel  on  the  conditions  of  sale, . 
and  the]  costs  of  so  doing  will  be  allowed  out  of  the  proceeds  of  the  sale, 
although  those  proceeds  may  fall  short  of  the  sums  due  to  the  vendor. — Exp, 
Lewis,  re  Todhunter,  iii.  173. 

And  see  Jurisdiction;  Practice,  3,  12. 

4.  (Same.)  Assignees  are  entitled  to  have  the  direction  of  the  Court  as  to  the 
rights  of  the  parties  claiming  to  be  equitable  mortgagees,  and  will  have  their 
costs  of  obtaining  such  direction  out  of  the  mortgaged  estate. — Etp,  Stevetu,  re 
Burgon,  iii.  317. 

DEBT.     See  Proof. 

DIVIDEND. 

1.  (Proof  after  dividend.)     A  creditor  cannot  petition  for  payment  of  a  dividend, 

unless  the  dividend  was  declared  subsequent  to  the  proof  of  his  debt. — Exp.  Lee, 

ii.780. 

5.  (Staying  dividends  pending  claim.)  The  right  of  the  general  body  of  creditors 
to  a  dividend  is  never  delayed  at  the  instance  of  a  creditor  claiming  a  prefer- 
ence upon  equitable  grounds,  and  asking  time  to  establish  that  claim,  except 
where  the  equity  is  manifestly  preponderant.^Eip.  Thompson,  re  Derham,  iu 
761. 

EQUITABLE  MORTGAGE. 

1.  (Deposit  within  a  month  of  fiat.)  On  a  petition  of  an  equitable  mortgagee  for 
the  usual  order,  where  the  deposit  was  only  a  month  before  the  fiat,  the  Court 
directed  an  inquiry  upon  the  request  of  the  assignees. — Exp.  Clouler,  re  Lindon, 
iii.  187. 

2.  (How  constituted,)  There  must  be  some  actual  deposit  to  constitute  an  equi- 
table mortgage.  An  order  on  a  third  party  to  deposit  a  lease,  when  executed, 
is  not  sufficient. — Exp.  Perry,  re  Collins,  iii.  252. 

3.  (Form  of  order  where  memorandum  lost,)  Form  of  Order  on  the  petition  of  an 
equitable  mortgagee,  by  deposit  with  written  memorandum,  where  the  memo- 
randum has  been  lost. — Eip.  Bogers,  re  Gregory  y  iii,  297. 

And  see  Costs,  3,  4 ',  Lease.  ;  Lien,  2. 

GUARANTEE. 

(Statute  of  Frauds-Statement  of  consideration.)  A.  guarantees  to  a  banking  com- 
pany **  all  current  obligations  then  in  their  hands  to  which  B.  may  be  a  party. 
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and  a^so  all  bis  future  obligations  and  engagements  :  Held,  that  this  was  a  suf- 
ficient statement  of  the  consideration  within  the  Statute  of  Frauds  as  io future 
engagements,  and  that  the  guarantee  was  good  as  to  them,  though  not  as  to  those 
subsisting  when  it  was  given. — Exp,  Littlejohn,  re  Duncan,  iii.  182. 

INSOLVENT.    SeeBAWKRUPT. 

INSPECTOR.    JSee  Costs.  2  ;  Practice,  7. 

JOINT  ADVENTURE. 

{Joint  raising  of  funds  for  separate  vetiturts,)  A.  and  Co.  and  B»  and  Co.  engage 
in  an  adventure  to  India  and  China  upon  the  following  terms :  that  10,000/. 
was  to  be  invested  in  India  bills,  the  proceeds  of  which  were  to  be  remitted  to 
China  ;  A.  and  Co.  to  give  instructions  as  to  one-half  and  B.  and  Co.  as  to  the 
other  half;  an^l  the  outlay  of  money  to  either  party  to  be  saved  by  A.  and  Co. 
negotiating  their  drafts  upon  B.  and  Co.,  and  renewing  them  till  the  funds 
came  home ;  the  10,000/.  was  to  be  advanced  by  the  parties  in  equal  shares, 
but  B.  and  Co's  moiety  was  to  be  provided  for  by  a  bill  drawn  on  them  bj^A. 
and  Co.,  payable  at  six  months,  and  A  and  Co.'s  moiety  bj  another  bill  drawn 
by  them  on  B.  and  Co.,  payable  at  four  months,  which  were  to  be  discounted 
by  A.  and  Co.  Bills  and  goods  are  accordingly  remitted  from  India  to  China, 
where  the  same  are  realised  by  the  agents  of  A.  and  Co.,  and  the  proceeds  in- 
vested by  thera  in  the  purchase  of  other  goods,  one  portion  of  which  is  consigned 
to  A.  and  Co.  and  the  other  to  B.  and  Co.  in  England.  B.  and  Co.  become 
bankrupt  before  their  portion  of  the  return  proceeds  arrive,  and  A.  and  Co.  are 
obliged  to  pay  the  bill  drawn  by  them  for  B.  and  Co.*s  moiety  of  the  10,000/. : 
Meld,  that  this  was  not  such  a  joint  adventure  as  to  give  A.  and  Co.  a  lien  on 
B.  and  Co.'s  portion  of  the  return  proceeds  for  the  amount  of  the  bill.— £ip. 
Gemmell,  re  Boggs,  iil,  198. 

JOINT  AND  SEPARATE  ESTATES. 

(^Change from  one  trade  to  another,)  A.  carries  on  the  business  of  a  grocer  sepa- 
rately, and  also  that  of  an  iron-founder  in  partnership  with  B.  After  thus  trading 
for  four  years,  he  sells  off  the  stock  of  the  grocery  business,  and  retires  wholly 
from  that  trade,  investing  the  proceeds  in  the  iron-foundry  business,  which,  with 
the  exception  of  a  small  sum  brought  in  by  B.,  constituted  the  whole  capital  of  the 
partnership.  A  joint  fiat  is  issued  against  A.  and  B.  sixteen  months  after  A. 
had  retired  from  his  separate  grocery  trade  :  Held,  that  the  creditors  of  A.  in 
the  grocery  trade  could  not  prove  against  the  joint  estate  of  A.  and  B. — Exp 
Graham f  re  Turner,  li.  781. 

And  see  Trust. 

JURISDICTION. 

1.  (Commissioner — Reference,)  Quare,  whether  a  commissioner  of  the  court  of 
Bankruptcy  is  bound  to  obey  an  order  of  reference  of  the  Court  of  Review. 
But  see  next  case. — Exp.  and  re  Curlewis,  iii.  36^* 

2.  (Same  point,)  The  commissioners  are  bound  to  execute  orders  of  reference 
made  by  the  Court  of  Review ;  but  neither  that  Court,  nor  the  Lord  Chancellor, 
can  compel  the  commissioners  to  execute  such  orders. — Exp,  Sitward,  re  Blake, 
iii.  405. 

3.  (Taxation  of  Costs,)  The  provision  of  the  3  &  4  Will.  4,  c.  47,  s.  8,  enabling 
the  Court  of  Review  to  refer  bills  of  costs  to  be  taxed  by  the  registrar,  is  con- 
fined to  such  hills  as  are  directed  to  be  taxed  by  the  1  &  2  Will.  4,  c.  56,  s.  5 ; 
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mod  the  direetioDt  of  tbe  last-mentioned  act  apply  only  to  "  costi  of  sait  between 
party  and  party  in  the  Coart  of  Revkw."    Other  bille  of  coats,  therefore,  mast 
•till  be  QBferred  f<Mr  taxation  to  a  Master  in  Chancery, — Exp.  GlaiMer,rB  Martin, 
ui.  253. 
And  see  Practice,  9. 

LEASE. 

1.  (EUeUon'-Depofit.)  A  lessor  is  entitled,  nnder  the  6  Geo.  4,  c  16,  a.  75,  to 
an  order  on  the  aasigaces  to  eleet  whether  they  will  accept  or  deeUne  a  lease, 
notwithstanding  the  lease  is  in  the  hands  of  a  third  person,  with  whoan  it  was 
deposited  by  the  bankrupt  by  way  of  equitable  mortgage.— -JBsqit.  Vardy,  re 
Butt,  iii.  340. 

t,  (Election -- Partial  interest,)  Mortgagor  and  mortgagee  join  in  demidng  trade 
premises  to  a  lessee,  and  at  the  same  time  the  mortgagee  an<f  lessee  enter  into 
partnership  by  articles,  according  to  which  the  demised  premises  are  to  be  con- 
sidered as  partnership  property.  The  lessee  becomes  bankrapt :  Held,  that  the 
Court  had  jurisdiction  to  order  the  assignees  to  elect  whether  they  wonld  take 
or  abandon  the  premises  j  and  semble  that  the  Court  has  jurisdiction  to  order 
the  assignees  to  pay  the  landlord's  costs.  But  it  will  not  so  order  in  general, 
nor  unless  under  special  circumstances.— 'Exp.  Norton,  re  Raleigh,  iii.  S12. 

LIEN. 

f .  {Assignment  of  trust  fund — Notice,)  A  cestui  que  trust,  entitled  to  monies  pay- 
able out  of  a  fund  in  the  hands  of  trustees,  being  indebted  to  his  bankers,  he 
agrees  to  give  the  bankers  a  lien  on  the  monies  coming  to  him  out  of  the  trust 
fund.  He  thereupon  addresses  a  note  to  one  of  the  trustees,  requesting  and 
authorizing  the  trustee  to  pay  to  the  credit  of  the  account  of  the  cestui  que  tnot 
at  the  bank  the  monies  payable  to  him  out  of  tiie  trust  fond.  The  tnistee  is 
apprised  of  the  agreement  between  the  parties  :  Held,  on  the  cestui  que  trust 
becoming  bankrupt,  that  the  bank  had  a  good  lien,  and  that  the  authority  given 
by  the  note  was  not  countermandable. — Exp,  Steward,  re  Btake,  iii.  965. 

'S.  (Brewer*s  lea$e,)  The  decision  of  the  Vice-Chancellor  of  England,  recognising 
a  lien  on  a  brewer's  lease  created  by  deposit  simultaneous  with  the  creation  of 
the  lease,  further  carried  out  by  making  the  injunction  perpetual. — Menx  ▼. 
Smith,  ii.  789.   (See  S.  C.  1  M.  D.  &  D.  G.  396,  L.  M.  No.  53) 

3.  (Cargo— Bill  of  sale,)  On  the  l4th  October,  the  bankrupts,  being  then  in  full 
credit,  proposed  to  their  brokers  to  accept  bills  in  their  favour  to  the  amount  of 
3000/.,  and,  to  induce  them  to  do  so,  informed  them  that  a  cargo  of  oil  was 
consigned  to  the  bankrupts  from  Bombay  by  the  ship  Majestic,  which  they  in- 
tended to  place  in  their  broker's  hands  for  sale,  and  undertook  to  hand  over  to 
them  the  bill  of  ladings  when  received.  On  the  24th  October  a  fiat  was  issued 
against  the  bankrupts,  and  the  bill  of  lading  came  to  the  possession  of  the 
assignees :  Held,  that  the  brokers  were  entitied  to  have  the  bill  of  lading  deli- 
vered up  to  them,  and  had  a  lien  upon  the  cargo  of  oil  for  their  general 
balance. — Exp,  Barber,  re  Evans,  iii.  174. 

4.  (Proceeds  of  bills  left  with  bankers.)  Where  short  bills  had  been  deposited  with 
country  bankers,  and  had  been  by  them  indorsed  to  their  agents  in  London, 
who  had  a  lien  upon  them  for  advances  to  the  country  bankers ;  Held,  on  the 
bankropicy  of  the  country  bankers,  that  the  proceeds  of  the  bills,  after  satisfying 
the  lien  of  tiie  London  bankers,  ought  to  be  distributed  rateably  among  the 
depositors  of  the  short  bills.— E»p.  Froggart,  re  Parker,  iii.  St9. 

And  see  Bankers  ;  Cheques. 
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MORTGAGE. 

1.  (Ltave  to  bid,)  Order,  giviog  a  legal  mortgagee  leare  to  Ind,  made  after  the 
•ale  nunc  ftro  tunc, — Exp,  Yorhe,  re  Mayi,  iii,  329. 

t,  (Sate — Beterved  bidding.)  On  a  sale  under  the  fiat  of  premises  mortgaged  by 
the  banknipt,  leave  given  to  the  assignees  to  fix  such  rraerved  bidding  as  the 
commissioner  might  approve  of. — Exp,  Ladangton,  re  Hamlet,  iii.  331. 

3.  (SaU  under  fiat-^Purchmsc  bff  eit^iiee.)  Tbe  sale  of  mortgaged  ptoperqr  sold 
aader  the  baokmptcj  should  be  by  tbe  assigaen  and  net  by  the  mortgagee. 

See  as  to  mode  of  dealing  with  purchase  made  by  aasigneey  through  mistake, 
at  such  sale. — Etp,  Cuddon,  r§  Cock,  iii.  302. 

And  see  Costs. 

NOTICE.    See  Lien,  1. 

OFFICIAL  ASSIGNEE. 

(Dtscretum  of  commiifioner,)  Tbe  appointment  of  an  official  assignee  is  a  matter 
peculiarly  within  the  discretion  of  the  commiaioner,  with  which  the  Lord 
Chancellor  will  not  interfere,  unless  under  very  strong  circumstances.  There- 
fore,  although  an  estate  had  been  nearly  wound  up  before  the  passing  of  the  5  & 
6  Vict.  c.  129,  and  it  was  stated  that  all  that  remained  to  be  got  in  eoasisted 
of  the  damages  recovered  in  an  action  by  the  creditors'  assignees,  who  had  ex- 
pended large  sums  out  of  pocket  in  the  prosecution  of  the  action,  the  Lord 
Chancellor  refused  to  direct  that  no  official  assignee'  should  be  appointed. — 
Exp,  Bowker,  re  Potter,  iii.  324. 

PARTNERSHIP. 

{Breach  rfiruu^ Joint  end  sepmreie  fitete.)  By  a  partnership  deed,  A.,  one  of  the 
partners,  had  a  power  to  appoint  one  or  more  of  hts  sobs  to  succeed  to  his 
•hare  in  the  partnership.  And  by  another  clause  in  the  deed  it  was  provided, 
that  in  case  of  A.'s  death  during  the  partnership,  the  surviving  partners  were  to 
purchase  tbe  share  and  interest  of  A.  in  the  estates  belonging  to  tbe  partner- 
ship, and  the  maehinery,  utensils*  and  stock  in  trade,  not  disposed  of  to  any  of  his 
children,  at  the  value  put  upon  them  by  tbe  last  annual  valuation ;  and  should 
give  a  mortgage  and  bond  to  the  executor  for  securing  A.  the  amount  of  tbe 
value  of  A.'s  share  in  the  partnership.  By  his  will  he  appointed  such  of  his 
sons  to  succeed  him  as  should  be  selected  by  his  widow  and  one  of  his  part- 
ners, whom  he  appointed  his  executrix  and  executor,  but  directed  that,  during 
the  minority  of  the  sons,  and  after  providing  for  their  maintenance,  tbe  surplus 
profits  of  his  share  should  fall  into  his  residuary  estate.  At  his  death,  the  sons 
being  minors,  the  business  is  carried  on  as  before,  the  testator's  representatives 
taking  his  place^^but  not  taking  or  calling  for  any  security  for  the  debt  due  to 
his  estate  in  respect  of  the  excess  of  capital  advanced  by  him.  On  the  widow 
dying,  and  the  surviving  partners  becoming  bankrupt:  Held,  that  there  was  no 
rifiht  of  proof  against  the  joint  estate  of  the  three  partners,  the  debt,  if  any, 
being  a  separate  one  from  each  . —  Exp,  Thompwn,  re  Derliam,  ii.  761.  (See 
Thompson  v.  Derham,  1  Hare,  358;  L.  M.  No.  LIX.) 

PETITIONING  CREDITOR. 

(Substitution  of  debt,)  Held,  that  a  new  debt  might  be  substituted  under  the  J  8th 
section  of  6  Geo.  4,  c.  16,  in  a  case  where  the  debt  of  tbe  original  petitioning 
creditor  was  adjudged  to  be  no  debt.  Tbe  difficulty  being  how  to  apply  to 
such  a  case  the  words  requiring  the  substituted  debt  to  be  not  anterior  to  the 
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other  debt.  The  time  fixed  as  that  to  which  the  words  should  apply  was  the 
day  on  which  goods  had  been  famished  to  the  bankrupt  by  the  original  cre- 
ditor, who  had  been  paid  for  them  by  bills  which  he  had  discounted,  and  which 
were  not  due  nor  in  his  possession  when  he  issued  the  fiat« — Exp.  Smith,  re 
WiUiamt,  iii.  341. 

And  see  Paactice,  3. 

POLICY  OF  ASSURANCE.    See.REPUxicD  OwNSRSHrp. 

PRACTICE. 

1.  (Appeal  against  order  an  motion.)  An  appeal  from  the  refusal  of  a  'motion  by 
the  Court  of  Review  should  be  by  way  of  special  case,  and  not  by  way  of  mo- 

'  tion  before  the  Lord  Chancellor. — Exp.  and  re  Carruthers,  iii.  969. 

2.  (Computation  of  time.)  Held,  on  a  question  whether  the  bankrupt  was  within 
the  time  allowed  by  the  24th  section  of  the  5  &  6  Vict.  c.  122,  to  petition  to 
annul,  that  the  commencement  of  the  proceeding  by  petition,  within  the  jnean- 
ing  of  the  above  section,  is  the  presentation  of  the  petition,  and  not  the  mere 
preparation  of  it  by  the  solicitor,  or  a  notice  by  the  bankrupt  to  the  commis- 
sioner disputing  the  validity  of  the  fiat. — Exp.  and  re  Thorold,  iii.  285. 

3.  (Caste  rf petitioning  creditor,)  A  petitioning  creditor,  who  complains  that  the 
assignees  have  not  complied  with  the  commissioner's  order,  directing  his  bill 
of  coftts  to  be  paid,  although  they  have  received  monies  applicable  to  that  pur- 
pose, may  apply  to  this  court,  in  the  first  instance,  and  without  the  assignees 
being  previously  summoned  before  the  commissioner  to  produce  the  accounts. 
Exp,  Ruahwortk,  re  Brown,  iii.  318. 

4.  (  Direction  of  fat.)  The  venue  of  a  fiat  will  not  be  changed  because  the  exist- 
ing means  of  communication  between  the  place  of  trading  and  the  District 
Court  to  which  it  belongs  are  not  so  convenient  as  those  between  the  place 
of  trading  and  another  District  Court. — In  re  Oram,  iii.  330. 

5.  (Same.)  Where  a  fiat  has  been  opened,  and  the  bankrupt's  examination  has 
commenced,  it  lies  upon  those  who  seek  to  change  the  venue  of  the  fiat,  not  to 
make  out  a  grave  case  of  benefit  to  the  estate  without  injustice  to -the  bank- 
rupt.—Eip.  Mitchell,  re  Beyfus,  iii.  397. 

6.  (Further  time.)  On  a  petition  to  stay  the  bankrupt's  certificate,  the  Court  will 
not  grant  the  petitioner  further  time  to  file  affidavits  in  reply,  except  upon 
good  ground  shown  at  the  hearing. — Exp.  Alsop,  re  WisCy  iii.  180. 

7.  {Inspector.)  In  an  order  appointing  an  inspector,  liberty  was  given  to  him  to 
apply  to  the  Court,  or  to  the  commissioners. — Exp.  Sanderson,  re  Evans,  iii. 
300. 

6.  (Opening  fat.)  The  commissioner  has  power  to  dispense  with  the  attendance 
of  the  petitioning  creditor  at  the  opening  of  the  fiat. — Exp.  and  re  Wright,  iii. 
320. 

9.  (Service  of  petition  on  assignees.)  Where  a  fund  arising  from  dividends,  upon 
a  proof,  has  been  transferred  to  the  separate  account  of  a  marriage  settlement, 
a  petition,  by  parties  claiming  under  the  settlement,  for  payment  of  the  fund 
out  of  Court,  need  not  be  served  upon  the  assignees. — Exp.  Davis,  re  Clark,  iii. 
304. 

10.  (Substitution  of  debt— Service  of  petition.)    A  petition  to  substitute  a  new'peti- 
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tioning  creditor's  debt  must  be  served  upon  the  petitioning  creditor,  although 
his  debt  has  been  expunged,  and  although  the  petition  does  not  pray  costs 
against  him. — Exp.  Ward,  re  Clapham,  iii.  $94. 

11*  {Swearing  affidavit,)  The  circumstance  that  the  affidavit  of  debt  was  sworu 
before  the  solicitor  to  the  petitioning  creditor,  held  not  sufficient  ground  for 
annulling  the  fiat,  but  it  is  an  improper  practice,  and  if  it  become  general  may 
be  hereafter  considered  sufficient  ground. — Exp,  and  re  Wright,  iii.  3^0. 

19.  (Taxation  of  costs,)  An  application  to  review  the  taxation  may  be  made  by 
motion. — Exp,  Lewis,  re  Todhunter,  iii.  173. 

13.  (Title  of  affidavit,)  Where  there  are  two  petitions  in  the  same  bankruptcy, 
an  affidavit  entitled  generally  in  the  bankruptcy  is  regular ;  but,  if  it  do  not 
point  with  sufficient  distinctness  to  the  petition,  in  the  matter  of  which  it  is 
proposed  to  it,  time  will  be  given  to  file  an  affidavit  in  answer. — Exp,  and  re 
Musgrove,  iii.  386. 

And  see  Annulling,  4;  Certificate,  2,  5;  Costs,  9 ;  Lien,  1 ;  Mortgage, 
1,  2 ;  Stamp. 

PROOF. 

1 .  (  Contingent  debt  on  sale  of  ship  at  sea,)  A .  agreed  to  sell  to  B.  for  40002.  a  ship 
then  on  a  distant  voyage,  when  she  should  arrive  at  her  port  of  discharge  in 
the  United  Kingdom;  and  B.  agreed,  within  one  month  after  her  arrival,  or 
within  such  further  time  as  should  be  necessary  for  effecting  the  repairs  and 
discharging  the  cargo,  on  the  execution  of  a  bill  of  sale  of  the  vessel,  to  deliver 
to  A.  two  promissory  notes  for  the  amount  of  the  purchase-money ;  in  default 
of  which,  A.  might  sell  the  ship,  and  keep  the  proceeds  in  part  of  the  purchase- 
money,  B.  undertaking  to  pay  to  A.  any  deficiency  within  one  calendar  month 
after  such  sale,  and  in  case  the  vessel  should  be  lost,  the  agreement  was  to  be 
void.  On  the  97th  March  the  ship  arrived,  before  which  time  B.  became  bank- 
rupt. On  the  31st  March,  A.  gave  notice  of  her  arrival  to  the  assignees,  who 
declined  to  complete  the  contract,  and  A.  sold  the  ship  for  28332. :  Held,  that 
this  agreement  amounted  to  a  contract  on  the  part  of  B.  to  pay  a  certain  sum 
on  a  contingency,  liable  to  be  reduced  on  another  contingency  ;  and  that  A.  could 
prove  for  the  balance  of  the  4000/.,  after  deducting  the  amount  of  the  proceeds 
of  the  sale  of  the  ship. — Exp,  Harrison,  re  Gales,  iii.  350. 

3.  (Fraud — Minority,)  A.,  an  innkeeper,  assigns  the  premises  and  furniture  to 
B.  as  his  successor  in  the  inn,  and  places  his  son,  who  was  a  minor,  with  6.  at 
a  yearly  salary  in  the  first  instance,  but  upon  the  undei standing  that  he  was 
afterwards  to  be  taken  in  as  a  partner.  The  license  is  transferred  to  B.  and 
A.'s  son  jointly  ;  and  B.  becomes  bankrupt,  after  contracting  a  large  debt  with 
A.,  the  proof  of  which  is  rejected  by  the  commissioners,  on  the  ground  that  A. 
concealed  his  son's  minority,  and  thus  induced  parties  to  trust  the  bankrupt, 
who  had  no  capital :  Held,  that  the  commissioners  were  not  justified  in  reject- 
ing the  proof. — Exp.  Archer,  re  New,  ii.  784. 

REPUTED  OWNERSHIP. 

(Policy  of  assurance,)  A  mortgagee  of  a  policy  of  assurance  creates  an  equitable 
sub-mortgage  of  it  by  deposit,  and  becomes  bankrupt.  No  notice  of  the  original 
mortgage  is  given  to  the  office,  nor  is  any  notice  of  the  sub-mortgage  given 
Qither  to  the  office,  or  to  the  mortgagor :  Held,  that  the  sub-mortgage  was  in- 
valid, as  against  the  assignees. — Exp,  Wood,  re  Loosemore,  iii.  315. 
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SET-OFF. 

(For  flMNcy  |wi<i  U  t}drd  ftarty,)  A.  gave  Ml  promiffory  note  to  kU  bankers  to 
secure  pajment  of  advances ;  at  tbe  bankruptcy  of  his  bankers,  A.  held  notes 
of  theirs  to  a  greater  amount  than  his  bill,  which  be  had  all  along  bad  reason 
to  believe  was  still  in  tlie  possession  of  his  bankers ;  in  fact  it  had  been  deposited 
by  them,  by  way  of  pledge,  together  with  other  securities,  with  their  London 
correspondents,  and  these  latter  enforce  payment  of  the  note  from  A.,  but  the 
securities  in  their  hands  were  altogether  more  than  sufficient  to  cover  what  was 
due  to  them  from  the  bankrupts,  and  the  surplus  is  returned  to  the  assignees  : 
Held,  that  as  A.  might  have  set  off  the  notes  against  the  bill  in  the  hands  of 
the  bankrupts,  he  was  entitled  to  recover  its  amount  from  the  assignees. — 
Exp.  Staddon,  re  Ayrford,  iii.  t!^, 

SHIP. 

{Agreement  for  saU — Recital  «f  regutry.)    Qiuere,  whether  an  agreement  for  sale 

of  a  ship  is  iuTalid  for  an  omission  to  recite  the  certificate  of  registry* — Esp, 

Harritou,  re  Gales,  iii.  360. 

And  see  Peoop. 

SPECIAL  CASE.    See  Certificate,  1 ;  Joint  Adventure. 

STAMP. 

{Practice.)    Upon  an  objection  that  an  instrument  is  not  stamped,  the  Court  will 

hear  the  petition,  but  subject  to  future  order  as  to  the  stamp. — Exp,  Littl^ekn, 

re  Duncan,  tii.  18S. 

STATUTE  OP  FRAUDS.    See  Guarantee. 

TRUST. 

1.  (Aciuil  and  constructive  trwteesfup  of  bankrupts.)  Bj  a  marriage  settlement  a 
sum  of  money  was  to  be  received  by  the  trustees,  and  invested  on  certain  secu- 
rities, and  the  interest  was  to  be  paid  to  the  wife  for  life  for  her  separate  use, 
with  remainder  to  the  children.  One  of  the  trustees  receives  the  money,  and 
advances  it  to  a  partnership  of  merchants  without  any  security.  He  receives 
the  interest,  and  pays  it  over  to  the  wife  regularly  up  to  the  time  of  his  death ; 
afterwards,  the  parmership  pays  the  interest  to  the  wife  directly.  In  the  part- 
nership books  the  accounts  relating  to  the  whole  transaction  are  entered  as 
between  the  wife  and  the  partnership  only.  Upon  the  partnership  becoming 
bankrupt :  Held,  that  tbe  partners  had  constituted  themselves  directly  trustees, 
and  that  the  proof  on  behalf  of  the  trust  estate  might  be  made  either  against 
the  joint  estate,  or  the  separate  estates.  Quiere,  whether  there  would  have 
been  a  right  of  proof  against  the  separate  estates,  if  the  firm  bad  been  con- 
structive trustees  only,  or  whether  the  term  "  constructive  trust*'  is  sufficiently 
definite  to  admit  of  any  general  rule  being  laid  down  upon  the  point. — Exp. 
Woodin,  re  Acraman,  iii.  399. 

«.  (Misapplication  by  bankers  of  truttfund—WUh  notice.)  A  trustee  under  a  will 
permits  the  trust  fund,  as  the  monies  are  from  time  to  time  realized,  to  be  paid 
into  the  hands  of  certain  bankers,  who  have  knowledge  of  the  trust :  Held^  that 
the  bankers  were  not  jointly  separately  liable  in  the  character  of  trustees,  but 
that  they  only  incurred  a  liability  as  between  banker  and  customer;  and  that, 
on  the  bankruptcy  of  the  bankers,  the  trustee  could  only  prove  against  their 
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joint  estate  for  such  balance  as  was  in  their  hands  at  the  time  of  the  bank- 
raptcj. — Exp.  Burton,  re  Biddulpk,  iii,  364. 
See  Practice,  9. 

TRUSTEES. 

(Increase  in  number.^  If,  under  a  power  to  appoint  new  trustees,  which  is  in  the 
ordinary  form,  and  is  silent  as  to  any  increase  in  the  number  of  trustees,  four 
trustees  be  appointed  in  the  room  of  three  (the  original  number),  the  appoint- 
ment is  bad,  and  the  fund  will  not  be  paid  over  to  the  persons  so  appointed, — 
Exp,  Davis,  re  Clarke,  iii.  304. 

APPEALS  ON  REPORTED  CASES,  see  Lien.  «. 
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coantry,  and  of  Uie  will  beiog  duly  axecatad  aflcoiding  to  the  law  of  that  oonstiy, 
will  work  no  dutinctian.—nh*  CwmUu  Df  Zidty  FrnmrU  ▼•  TU  Mat^  of 
H#rl/ird,  3  Cur.  468.    (Prerog.) 

FRAUD.     See  Will,  12. 

INSANITY. 

1.  (General  ruUt  as  to  what  it  insanity.)  Criteria  by  which  to  teat  and  aacertaHi 
whether  nataral  or  innate  eccentricity  has  eiceeded  the  bounda  of  legal  testa* 
mentary  capacity,  chiefly  adopted  from  Dr.  Ray's  work  on  Medical  Juris- 
prudence, p.  129,  sect.  92.~Mudway  ▼.  Croft,  S  Cur.  671.    (Prerog.) 

2,  CPresumption — Hereditary  insanity,)  Qutere  how  far,  in  cases  of  alleged  ob- 
souadness  of  mind,  hereditary  constitutional  insanity  may  be  pleaded. — Frtre 
V.  Peaeoeke,  3  Cur.  66^    (  Prerog.) 

JURISDICTION. 

1 .  (Construction  of  wills.)  It  is*' no  part  of  the  jurisdiction  of  this  Court  to  enter 
into  questions  of  construction,  but  the  Court  may  incidentally  be  compelled  to 
do  so;  (e.g.)  in  deciding  whether  to  compel  an  executor  jto  exhibit  an  inven- 
tory sCt  the  suit  of  a  partj  claiming  to  be  entitled  in  distribution  to  a  residue 
undisposed  of  by  a  will.  Inventory  not  ordered,  the  executor  admitting  assets. 
— Bwrgeu  V.  Marriott,  3  Cur.  424.  (Prerog.) 

2.  (Validity  of  marriage.)  QiuBre,  whether  the  issue  of  a  maxriage»  |in»franoed 
to  be  null  and  void  by  the  sentence  of  an  Episcopal  Consistoniil  Court,  can 
impeach  such  sentence  in  the  Prerogative  Court  in  an  administration  suit.  The 
allegation  seeking  to  impeach  such  a  sentence  rejected,  the  case  of  aXlegi^ 
fraud  and  collusion  in  obtaining  the  judgment  not  being  made  QiiC-^Mi^Aup* 
eroft  T.  iifugtifain,  3  Cor,  403*    (Pierpg.) 

Andsee  WU.L,  17. 

MARRIAGE.     See  Jurisdiction,  2. 

PLEADING. 

(Ecclesiastical  offences.)  Where  an  offence  is  cognizable  by  the  general  ecclesi- 
astical law,  articles  need  not  specify  the  particular  canon  or  constitution  in- 
tended to  be  relied  on  as  supporting  the  charges  contained  in  them. — Sanders 
V.  Htad,  3  Cur.  565.     (Arches.) 

And  see  Answer;  Appeal,  2;  Church  Pisciplinx  Act. 

POWER.    See  Will,  14. 

PRACTICE. 

1.  (Etidenee^Extension  tf  time.)  The  term  probatory  aasfgtied  on  one  plea, 
without  condition,  opens  the  term  probatory  on  the  previous  pleas  in  (be  eaoii), 
but  the  Court  will  expressly  confine  extension  of  a  term  probatory  to  a  parti- 
cular plea,  if  the  justice  of  the  case  requires  it. — Stoyue  v.  ^n»,  S  Cur*  79f . 
(Consist.) 

2.  (Vorm  of  citation.)  A  citation  *'  to  appear  and  answer  in  a  case  i/f  nullity  of 
narriage,"  held  a  sufficient  description  of  the  nature  of  the  suit.  Pretest  to 
appearing  thereto  overruled. —  WoolUy  v.  Morgant  S  Cnr.  836.   {Arches.) 

3.  (Proctor  acting  without  proxy,)  Held,  no  sufficient  ground  for  a  protest  against 
appearing,  that  the  proctor  taking  out  the  citation  had  not  a  formal  proxy  from 
his  client.— -Co/tot  v.  Collett,  3  Cur.  726.     (Consist.) 
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4.  (Service  of  citation,)  When  at  tbe  tima  of  Ae  citation  issuing,  the  party  was 
actually  residifig  and  present  within  the  diocese,  but  before  service  went 
abroad,  and  was  served  there,  it  was  held  good  service,  and  his  protest 
'  against  appearing  overruIed«^5.  C. 

And  see  Appeal,  1 ;  Will,  13,  95. 

PRESCRIPTION.    See  Church  Discipline  Act. 

PRESUMPTION.    See  Will,  li. 

PROCTOR.    See  Practice,  3. 

VESTRY. 

(Who  may  call.)  Semble,  that  a  vestry  may  be  duly  convened  by  any  parishioner.  ' 
—Butt  V.  Fellowes,  3  Cur.  680.   (Arches.) 

WIDOW.    See  Administration,  I. 

WILL. 

1.  (Acknowledgment  of  signature.)  A  testator  produced  a  will,  al!  in  his  own 
haodwritmg,  and  having  hts  name  signed  at  the  end  thereof,  to  three  persons, 
and  requested  them  to  put  their  names  underneath  his  t  Held,  a  sufficient  ac- 
knowledgment of  the  signature,  the  Court  being  satisfied  (lUtiiough  there  was 
no  express  evidence  of  the  fact)  that  the  signature  was  of  the  handwriting  of 
the  testator.-- Gnstf  v.  Gaze,  3  Cur.  451«   (Pnrog.) 

2.  (Alteratum-^Presumption.)  Alterations  on  the  face  of  a  duly  executed  will, 
held,  upon  the  circumstances,  to  have  been  made  before  execution,  though  ^e 
party  who  had  made  the  alteration  could  not  swear  positively  that  it  was 
before  the  time  of  the  execution,  nor  whether  it  was  signed  or  not,  the  places 
where  the  alterations  were  made  being  such  that  the  signature,  if  there  had  been 
any,  would  have  been  likely  to  catch  his  eye. — Keigwin  v,  Keigwint  3  Cur.  607. 
(Preiog.) 

d*  (Attettation  brfore  signature,)  A  will  must  be  signed  by  testator  before  it  is 
attested.~Cooper  v.  Bochett,  3  Cur.  648.    (Prerog.) 

4.  (Same — Conflicting  evidence,)  Where  one  of  the  attesting  witnesses  deposed  that 
tb({  will  was  signed  after  the  attestation  but  in  the  presence  of  both  witnesses, 
but  the  other  witness  deposed  that  it  was  not  signed  at  all  in  his  presence,  the 
will  was  rejected,  and  the  Court  intimated  that  the  decision  would  have  been 
the  same  if  both  witnesses  had  agreed  in  the  evidence  of  the  first.  (Seo  next 
case.) — Pennant  v.  Kingscote,  3  Cur.  642.   (Prerog.) 

5.  (Attestation  by  mark— Misnomer  of  witnesses,}  A  testatrix  produded* a  codicil, 
all  in  her  own  handwriting,  and  with  her  signature  made  thereto,  to  two  wit* 
nesaesy  present  at  the  same  time,  who,  at  her  request,  made  their  marks 
thereto ;  the  testatrix  wrote  tlie  names  of  the  witnesses  opposite  their  respective 
marks^  and*  fa^y  mistake,  a  wrong  surname  of  one  of  them.  Probate  granted. 
— In  the  goods  of  Ashtnore,  3  Cur.  756.  (Prerog.) 

6.  (AtteMtatimi'-'Beferencc  to  previous  codicils,}  A  testator,  previous  to  the  1st 
of  Janunry,  1838*  had  made  a  will  and  several  codicils ;  some  duly  executed, 
others  only  signed  by  the  testator.  Subsequently  to  tbe  Ist  of  January,  1838, 
he  made  and  signed  a  codicil  (B«),  but  the  same  was  not  duly  attested.  Sub- 
sequently to  this,  by  a  codicil  (C.)  duly  executed  and  attested,  he  ratified  and 
confirmed  his  will  and  **  codicils:**  Held,  that  the  codicil  (B.)  was  not  so  identi- 
fied with  (C.)  as  to  be  ratified  by  or  incorporated  with  (C),  the  word  "  codicils'* 
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bang  more  completely  and  propeil j  i^plicable  to  die  codidb  made  pfewonaly 
to  the  1st  of  January,  lOaS.—The  CaunUu  De  TRehf  Ferrarn  ▼.  Tke  Mvjvu  tf 
Eertford,  5  Cur.  468.    (Prerog.) 

7.  (Aliatatum—WUU  htfcn  WiU  Act—Aluratum.}  The  1  Vict.  c.  t6,  appliee  to 
iriUs  made  prerious  to  the  let  of  Janoafy,  1838,  if  any  alteratioa  is  made 
therein  after  that  time. — 5.  C. 

8.  (Annmtim  vUhmt  huwmg  whaL)  A  party  showed  a  pi^MV  to  tvo  penana 
present  at  the  same  time,  and  requested  them  to  sign  it ;  both  persons  obaerved 
the  signature  of  the  party  aifized  to  the  paper ;  and  both  subscribed  it  in  her 
presence.  This  paper,  being  a  will,  held  to  have  been  duly  executed. — Keigmm 
▼.  Keigwin,  S  Cur.  607.     (Pr^og.) 

9.  CEmdmce  of  tigmatwre  and  aekmowUdgwiemt,)  Positive  affitmattre  evideBoe»  by 
the  subscribed  witnesses,  of  the  fact  of  awning  or  acknowledging  the  signatwa 
of  a  testator  in  their  presence,  is  not  absohitely  eauenrial  to  the  validity  of  a 
will.  The  Court  may  presume  due  execution  by  a  testator  upon  the  dxcwa- 
gtaBG99^^Blak£r.Knigkt,3Cur.54,7.    (Preng.) 

10.  (Execution  held  good  againtt  evidmee.)  Will  held,  upon  thedicamstaaees,  to 
have  been  signed  before  the  witnesses  subscribed,  although  one  witness  dqiesed 
that  the  testator  signed  afttr  he  and  his  fellow  witness  had  subscribed,  and  the 
other  witness  deposed  that  the  part  of  the  will  where  the  signature  of  the  tes- 
tator was  written  was  blank  when  she  subscribed,  but  the  witnesses,  who  were 
servants,  appeared  not  to  have  been  very  collected.  The  testator  appeared  to 
have  been  well  acquainted  with  the  mode  of  executing  a  will,  and  there  was 
something  else  written  at  the  time,  vis.  the  description  of  the  witnesses^  which 
might  have  led  one  of  the  witnesses  to  suppose  that  the  testator  was  signing  his 
name*— Cooper  v.  Boekeit,  5  Cur.  648.    (Prerog.) 

11.  (FinalUy  of  vgnature — Prenimptum»)  A  testamentary  paper  (dated  18S6), 
signed  by  a  testator,  having  an  attestation  clause,  but  not  subscribed  by  wit-' 
nesses.  The  presumption  of  law  against  the  final  character  of  the  papas  held 
to  be  rebutted,  on  evidence  particularly  of  conversation  of  testator  relismng  to 
the  existence  of  a  will  by  which  he  had  appointed  executor  one  of  the  persons 
named  as  executor  on  the  codicil  in  question.-«Pett  v.  Hake,  3  Cor.  61S. 
(Prerog.) 

12.  (Ifutructions  given  by  ckUf  tsgaUe*)  An  inoflScious  will  prepared  from  instnic- 
tions  given  to  the  drawer  by  the  party  almost  solely  benefited,  and  who  waa  in 
nowise  related  to  the  testator,  pronounced  valid,  on  proof  of  capacity  of  the 
testator,  and  of  the  will  having  been  read  over  to  hmu-^Wrench  v.  Mumy,  3 
Cur.  6i3.    (Prerog.) 

13.  (Lost  mll-^Citalion  of  next  of  Hfu)  Motion  to  admit  a  verified  copy  of  lost 
will  to  probate  rejected,  the  next  of  kin  not  having  been  cited. — In  the  goods  of 
Deniton,  S  Cur.  741.    (Prerog.) 

14.  (Power — Probate  qfwiU  and  memorandum.)  A  married  woman  had  power  to 
dispose  of  certain  stock  and  faroiture  by  a  will  to  be  executed  in  the  preseoce 
of  two  witnesses,  and  also  to  dispose  of  other  effects  by  will  generally.  By  a 
will  dttly  executed,  she  disposed  of  the  stock  and  furniture ;  by  an  unsigned 
memorandum,  at  the  foot  of  the  will,  in  her  own  handwritiog  (previous  to  the 
1st  of  January,  1858),  she  disposed  of  the  other  effects.  Letters  of  administra* 
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tion  wiih  the  will  and  memorandam  granted. — Jn  thegoodi  ofBatwell,  3  Car. 
744.    (Prerog.) 

15.  (Power  reserved  hy  vUl  previous  to  Will  Act — Attestation,)  A  testator,  by  will 
duly  executed  in  the  year  1833,  directed  his  executors  to  pay  legacies  which  he 
should  give  by  any  testamentary  writings  signed  by  him  whether  witnessed  or 
not :  Held,  that  such  clause  would  not  give  efiect  to  legacies  bequeathed  by  an 
miattasted  paper  made  subsequently  to  the  1  Vict.  c.  26.-^ The  CmntmdB  Zkhy 
FwrrwrU  ▼•  TAe  UairqvM  of  Hertford,  3  Car*  468.    (Prerog.) 

16.  (Repuhlication  after  revocation — Evidence,)  A  will  (dated  February,  1837) 
disposed  of  real  and  personal  estate.  A  codicil  (June,  1837)  partly  revoked 
the  disposition  of  the  personalty.  A  memorandum  (July,  1838)  formally  repub- 
lished the  will :  Held,  that  parol  evidence  was  admissible  to  show  fuoantnio  the 
memorandum  was  made  ;  and,  upon  the  evidence,  that  the  codicil  was  not 
revoked  by  the  republication  of  the  will. — UpJiU  v.  Marshall,  S  Cur.  636. 
(Prerog.) 

17.  (Revocation — Reference  to  revoked  vfill.)  A  will,  dated  1841 ,  revoking  all 
former  wills,  referred  to  a  clause  in  a  former  will.  Probate  refused  of  so  much 
of  the  former  will  as  was  necessary  to  explain  the  latter  will,  the  Court  of 
Chancery  being  the  proper  place  for  the  executor  to  seek  protection  from  respon- 
sibility in  such  a  case.— In  the  goods  of  Sinclttir,  3  Cur.  746*    (Prerog.) 

18.  (Revocation — Revival-^Evidence,)  A  testatrix  duly  executed  a  win,  and,  subse- 
quently thereto,  two  other  wills,  in  both  of  which  was  contained  a  clause  revoking 
all  former  wills.  She  afterwards  destroyed  the  two  latier  wills  :  Held,  that  the 
first  will  was  not  thereby  revived  3  and  that  parol  evidence  was  not  admissible 
to  show  an  intention  to  revive. — Major  v.  Williams,  3  Cur.  432.    (E*rerog.) 

19.  (Signature — Attestation.)  A  will,  written  on  the  lower  half  of  the  second  side 
of  a  sheet  of  paper,  was  presented  (the  sheet  being  folded  broadways)  to  the 
witnesses,  and  was  signed  and  subscribed  on  the  lower  half  of  the  first  side  (the 
witnesses  believing  the  will  to  be  contained  on  the  upper  half  of  the  first  side). 
Probate  granted  with  the  consent  of  the  next  of  kin. — In  the  goods  of  Bullock,  5 
Cur.  760.    (Prerog.) 

20.  (Signature  and  attestation  on  different  pages*)  The  disposing  part  of  a  will  was 
written  on  the  first  side  of  a  sheet  of  paper,  the  second  side  blank,  an  attesta- 
tion clause,  signature  of  the  testator,  and  subscription  of  witnesses  on  the  third 
side.    Probate  granted. — Jn  the  goods  of  Gore,  3  Cur.  758.     (Prerog.) 

21.  (Signature — Attestation — Acknowledgment.)  Will  signed  at  the  end  of  one  side 
of  a  sheet  of  paper  and  attested  on  the  other,  admitted  on  acknowledgment  of 
signature  of  testator.— In  the  goods  of  Davis,  3  Cur.  748.    (Prerog.) 

22.  (Signature  by  mark.)  A  will  prepared  for  a  party  who,  from  paralysis,  had 
lost  the  use  of  speech,  and  almost  of  limbs,  signed  with  a  mark  and  duly  attested, 
pronounced  for. — In  the  goods  of  Field,  3  Cur.  752.    (Prerog.) 

23.  (Signature — Printed  form.)  Will  signed  on  a  printed  form,  of  which  the 
directions  had  been  misunderstood,  the  signature  being  in  a  wrong  place, 
rejected. — In  the  goods  of  Martin,  3  Cur.  754.    (Prerog.) 

24.  (Soldier's  wiU—Construction  of  Will  Act,)  Held,  that  a  major  general  on  full 
pay,  being  also  a  director  general  of  the  Royal  Artillery,  was  not  "  a  soldier  in 
actual  military  service,"  within  the  meaning  of  the  exception  of  the  11th  section 
of  the  1  Vict.  c.  id.-^Drummond  v.  Parish,  3  Cur.  522.    (Prerog.) 

hh2 


468  Digest  of  Cases. 

25.  (^Special  probaU  ofcanetlUd  mil,)  Special  probate  granted  of  will  and  codicil 
from  which  the  signature  and  seals  had  been  torn  off,  under  circumstances  not 
.  amounting  to  legal  cancellation,  such  circumstancet  to  be  stated  on  the  probate. 
In  th§  goods  of  Cooke,  3  Cur.  737.    (Prerog.) 

96,  (WiU  and eodieil  executed  at  ume  time.)  A  will  was  written  on  three  sides  of 
a  sheet  of  paper  ;  on  the  fourth  side  was  written  a  codicil.  Both  instruments 
were  signed  in  the  presence  of  and  attested  by  the  same  two  witnesses,  and  at 
the  same  time ;  the  witnesses  were  not  informed  of  the  fact  that  they  were 
attesting  iwa  separate  instruments.  The  codicil,  to  a  great  extent,  annulled 
the  will :  Held,  that  this  circumstance  was  not  sufficient  to  discredit  the  will,  it 
being  proTed  to  have  been  the  voluntary  act  of  a  capable  testatrix. — Biddtes  t. 
BiddUtt  3  Car.  458.    (Prerog.) 

And  see  Foreign  Will  ;  Jubisdiction,  1. 
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CHURCH-RATE. 

The  decision  in  VaHy  v.  Ntrnn,  t  Cur.  877  }  L.  M.  No.  56 ;  affirmed  with  eosts. 
— Nimn  V.  Vkriif,  3  Cur.  35«. 
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[Containing  Cases  in  3  Moore,  part  2.] 


APPEAL. 

(^Time  of  presmiing^Abatement,)  Appeal  abated  by  the  de^th  of  the  Dean  of 
Jersey,  pending  the  appeal,  revived  in  the  name  of  hid  successor;,  though  u.ot 
prosecuted  within  the  time  required  by  the  57th  canon.— T/t«  Dean  of  Jersey  v. 
The  Rector  of  the  Parish  of ,  3  M.  289. 

BANKRUPT.— See  Evidence. 

CHURCH  DISCIPLINE. 

(^Scandul  arising  from  criminal  offence.^  Held,  that  the  Ecclesiastical  Coort  of 
Jersey  has  jurisdiction,  under  the  17th  and  46th  canons,  to  entertain  a  suit 
against  a  clergyman,  charging  Hm  with  certain  acts  of  conduct  **  which  created 
a  scandal  against  morality  and  religion,  and  especially  agMnstthe  Established 
Church  of  which  he  was  a  minister,"  though  the  alleged  actfl^  if  proved, 
would  constitute  a  criminal  offence,  over  which  the  Ecclesiastical  Court  has 
no  juiisdiction ;  the  gravamen  of  the  charge  being  the  scandal  induced  by  the 
reports  of  the  acts  in  question,  for  which  a  clergyman  is  amenable  to  his  ordi- 
nary, and  not  their  criminality,  for  which  he  is  liable  to  the  criminal  tribunal 
of  the  island.— rfceDcono/ Jersey  V.  The  Rector  of  the  Parish  of ,SM.2«9, 

And  see  Appeal  ;  Jurisdiction,  1. 

CIVIL  LAW. — See  Principal  and  Surety. 

CROWN  DEBT. 

(Preference  of  crown — Public  monies  not  incident  to  office,)  Held,  that  the  right 
of  the  crown  to  be  paid,  in  preference  to  other  creditors,  out  of  the  estate  of  a 
defaulting  treasurer  (at  Trinidad),  was  confined  to  his  default  in  respect  of 
monies  in  his  hands  as  treasurer,  and  as  part  of  the  revenue  of  the  colony,  and 
did  not  extend  to  a  claim  in  respect  of  suitors'  monies  deposited  with  him  for 
safe  custody,  as  treasurer  for  the  time  being,  under  an  order  of  the  Court  of 
Audience  of  the  island.— T^t7dfr  v.  The  Attorney-General  of  Trinidad,  SM.  200. 

EAST  INDIES. 

(Service  on  Hindoo  woman  of  rank,)  Where,  by  the  custom  in  India,  the  respondent 
(being  a  Hindoo  woman  of  rank)  could  not  be  personally  served  with  an  order  of 
revivor,  the  judicial  committee  allowed  service  to  be  substituted  ou  her  deioan 
or  chief  servant.— C^k  v.  MuUick,  3  M.  253. 

And  see  Evidence  ;  Pleading,  1. 

EVIDENCE. 

(Proceedings  in  bankruptcy — East  Indies,)  The  statutes  6  Geo.  4,  c.  16,  and  the 
2  &  3  Will.  4,  c.  114,  which  contain  provisions  for  facilitating  the  proof  of 
proceedings  in  bankruptcy  in  England,  do  not  extend  to  the  East  Indies^  and 
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in  a  trial  in  that  country,  copies  of  proceedings  in  tbe  Bankmptcy  Court*  pur- 
porting to  be  certified  by  the  clerk*  of  the  enrolments,  and  to  be  under  the  seal 
of  the  Court  of  Bankmptcy  in  England,  .pursuant  to  the  2  &  3  Will.  4,  c.  114« 
8.  9,  no  proof  being  given  that  the  copies  were  authentic,  or  that  the  seal  was 
what  it  purported  to  be,  were  held  no  evidence  of  the  bankruptcy. — Clark  t. 
Mulkck,SM.t52. 

EXECUTOR. 

(Isle  of  Man-^Special  lidbility,)  By  the  ecclesiastical  law  of  the  Isle  of  Man,  an 
executor  or  administrator  becomes  liable  for  the  full  amount  of  the  debts  of  the 
deceased  3  first,  if  he  be  executor  de  son  tort ;  secondly,  if  he  omits  to  return 
an  inventory  of  the  assets  to  the  episcopal  registry,  as  he  is  sworn  to  do ;  and 
thirdly,  if  there  be  a  fraudulent  omission  in  the  inventory  of  any  part  of  the 
assets  of  the  deceased,  of  which  he  has  taken  possession.  Where,  therefore, 
an  executor  omitted  from  tbe  inventory  a  sum  of  ZbU  taken  by  him  out  of  the 
desk  of  the  deceased,  the  judicial  committee  held  (affirming  the  Judgment  of 
the  courts  below)  that  such  omission  was  fraudulent,  and  rendered  the  executor 
liable  to  the  full  amount  of  the  deceased's  debts. — Jackson  v.  Wilson,  3  M.  177. 

GRENADA.    See  Juaisdiction,  2. 

ISLE  OF  MAN.    See  Executor. 

JURISDICTION. 

!•  (^Assessors— 'Church  discipline,')  By  the  Sist  canon  it  is  enacted,  that  **  the  Dean, 
in  causes  which  shall  be  handled  in  Court,  shall  ask  the  advice  and  opinion  of 
the  ministers  who  shall  be  present."  The  ministers  are  only  assessors,  and 
have  no  voice  in  the  decision  of  the  court,  which  rests  with  tlie  dean  or  com- 
missary alone.— Tfcc  Dean  cf  Jersey  v.  The  Rector  of  the  Parish  of  — -,  3  M. 
229. 

2.  {Colonial  chief juttice,)  The  chief  justice  of  the  Supreme  Court  of  Grenada  has 
no  power  alone,  and  without  the  consent  of  the  assistant  justices,  to  issue  a 
rule  whereby  the  practice  of  the  Court  is  altered.  Two  rules  of  Court  made  by 
the  chief  justice,  prohibiting  the  assistant  justices  from  doing  any  act  in  cham- 
bers except  in  the  absence  from  the  island  or  illness  of  the  chief  justice:  Held, 
by  the  Judicial  Committee  to  be  illegal,  and  ordered  to  be  rescinded.— In  re 
Wells,  SM.  916. 

PLEADING. 

1.  (General  issue — Indian  courts,)  The  new  rules  of  pleading  do  not  extend  to 
the  East  Indies;  and  therefore  in  an  action  brought  there  by  surviving  ^assig- 
nee of  a  bankrupt,  the  plea  of  non  assumpsit  put  the  bankruptcy  and  assign- 
ment at  issue  without  notice. — Clark  v.  Mullick,  3  M.  252. 

2.  (Implied  admission,)  Where  to  an  action  of  assumpsit  brought  by  surviving 
assigned  of  bankrupt,  defendant  pleaded  that  he  had  not  undertaken  or  pro- 
mised in  the  manner  or  form  as  the  plaintiff,  assignee  as  aforesaid,  had  com- 
plained against  him :  Held,  that  this  was  no  admission  of  plaintiff's  title  as 
assignee. — S,  C. 

PRACTICE.    See  East  Indies. 

PRINCIPAL  AND  SURETY. 

(Laches  of  creditor — Civil  law.)  By  the  civil  law  sureties  are  not  discharged  from 
their  liability  to  satisfy  the  creditor,  though  the  benefit  of  a  hypothec  of  the 
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debtor  is  lost  by  the  lacbes  of  the  creditor  to  enforce  bis  demands.— i)facd<ma2(2 
y.BeU,  3M.dl5. 

TRINIDAD.    See  Crown  Debt. 

WILL. 

1.  (AUeraiions  since  1st  Vict,  c.  ^6— -Revocation*)  Any  sucb  alterations,  tbougb 
in  a  will  made  before  tbe  act,  must,  by  section  31,  in  order  to  take  effect  as  dis- 
positions of  tbe  property,  be  attested  in  tbe  manner  pointed  out  by  tbe  act,  and 
wbere  tbere  were  obliterations  of  part,  and  sucb  alterations  made  witb  a  view 
of  substituting  tbe  new  provisions,  it  was  beld  that  tbe  intention  of  tbe  tes« 
tator  being  only  to  revoke  conditionally,  tbe  will  should  be  admitted  to  probate 
as  it  stood  before  tbe  alteration. — Brooke  v.  Kent,  3  M.  334. 

9.  (^Doubtful  capacity,)  A  will  executed  by  a  testator  on  bis  deatb-bed  in  favonr 
of  bis  wife,  to  tbe  exclusion  of  tbe  other  members  of  his  family,  the  testator 
being  of  a  weakened  and  impaired  capacity  at  the  time  of  tbe /actum,  from 
disease  affecting  the  brain,  which  produced  torpor,  and  rendered  his  mind  in- 
capable of  exertion  unless  roused,  pronounced  against ;  the  disposition  in  the 
will  being  a  total  departure  from  and  contrary  to  tbe  previous  expressed  inten- 
tions of  the  testator.  To  constitute  a  sound  disposing  mind,  a  testator  must  not 
only  be  able  to  understand  that  he  is  by  his  will  giving  tbe  whole  of  his  property 
to  one  object  of  his  regard,  but  be  must  also  have  capacity  to  comprehend  the 
extent  of  the  property,  and  the  nature  of  the  claims  of  others  whom  by  his  will 
he  is  excluding  from  participation  in  that  property. — Harwood  v.  Baker,  3  M. 

3.  (Signature  in  pencil  ^Attestation  clause — Practice,)  Probate  granted  of  a  paper 
written  in  ink,  but  dated  and  signed  in  pencil,  with  the  addition,  **  in  case  of 
accident,  I  sign  this  my  will  •"  having  also  an  attestation  clause  unsigned :  tbe 
facts  pleaded  in  the  allegation  being  sufficient  to  rebut  the  legal  presumption 
against  the  paper.  On  reversing  the  decision  of  tbe  Prerogative  Court,  rejecting 
an  allegation  pleading  circumstances  to  entitle  a  paper  to  probate,  tbe  Judicial 
Committee  retained  the  cause,  and  ultimately  granted  probate  of  the  instrument* 
— Bateman  v.  Pennington,  3  M.  22S« 
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—-▼.  Ashley,  1  C.  &  K.  198        ..  ..  ••  ••  Indictment, 5 

-— —  ▼•  Aaaopardt,  1  C«  &  K.  203  . .  •  •  •  •  •  •     Moder 

— —  V.  Boynes,  1  C.  &  K.  65  •  •  ,  •  •  Yolantary  Dedamtions 

-»-—  ▼•  Bowden,  1  C«  &  K.  146     ••  ••  .«  ••         Larceny,! 

-— «  v.*  Brawn,  1  C.  &  K.  144  •«  ..  ••  ••  Bigamy,  1 

— —  V.  Carter,  1  C.  &  K.  173        . .  .  •  *  •  Shop-breaking 

▼•  Chambers,  11  M.  &  W.  776        • .  .  •  . .  Lunatic 

-*«~  ▼«  Chapman,  1  C.  &  K.  119         . .  • .  . .  £mbecaIeBMnt 

——  ▼.  Comberworth  Half,  Inhabitants  of,  3  G*  &  D.  309  .  •  Order  of  Removal,  3 

-—« T.Dolby,  1C.&K.  238 Joiy 

-^'—  V.  Draper,  1  C.  &  K.  176       . .         •• Aasaoit,  2 

▼.  Gilbert,  1  C.  &  K.  84  «•         ••  .•  ••  Coftalage 

-^—  V.  Gregory,  1  C.  &  K.  228         ••         •  •        Practice  in  Criminal  Caaes, 3 
—-«  V.  Hamilton,  1  C.  &  K.  212  ..         •»        *•        Tbreatenii^  Letten 

-«— T.  Harley,  1  C.  &  K.  89  ••  .•  ..  Letter  Stealing 

-«— V.  Harris,  1  C.  &  K.  179        ..         ••         Foifery,  1 

▼•Harvey,  3Q.  B.  475  ;  3  G.&  D.246   .»  Moiidpal  Coiponlians  Act, t 

▼•  Harwich,  Alayor  &c.  of,  2  Q.  B.  909    . .    Monkipal  Corpoiationa  Act,  1 

-— *  V.  Hill,  1  C.  &  K.  168  •        Vmndnlent  Bankrupt^ 

—«  V.  Holmes,  1  C.  &  K.  248         ••         ..  J&vidCQoe  in  Crittdoal CaMS 

▼.  Hughes,  1  C.  &  K.  235  Jaiy 

V.  Jones,  1  C.  &  K.  181,  243  . .         .  •         .  •        Indictment^  3,  6 

— —  V.  Lancashire,  Jasticcs  of,  3  0.  &  D.  296  • .         Order  of  Removal,  2 

— ~  ▼.  Lawas,  1  C.  &  K.  62 •        Indictment,! 

-"— «  V.  Leominster,  Inhabitants  of,  3  G.  &  D.  327     .  •        Older  af  Removal,  1 

V.  Martin,  2  Q.B.  1037 •  ..        Highway,! 

'— V.Milton,  InhaUtanta of,  IC.&K.  58 Svidenoa,  5 

v.O'NeiU,lC.&K.l38  ,.        ..        Piraotiea  in  Griannal  CaMi,  1 
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Reg.  V,  Oxfordshire,  Justices  of,  3  O.  &  D.  348  •-•        •  •        Conviction 

T.  Perranzabuloe,  3  Q.  B.  400 ;  3  G.  &  D.  315      . .     Order  of  Removal,  5 

' V.  Peters,  1  C.  &  K.  245       .. Larceny,  4 

V.  Philpotts,  1  C.  &  K.  lit  False  Pretences,  1 

—^  V.  Pilkington,  3  G.  &  D.  319         Order  of  Removal,  4 

V,  Polly,  1  C,  &  K.  77 Indictment,  3 

— —  V.  Poor  Law  Commissioners  (In  re  Brlghtbelmstone),  3  Q.  B.  825    . .    Poor 

Laws  Amendment  Act 

V.  Baker,  1  C.  &  K.  S54         . . Assaalt,  3 

-— —  V.  Richmond,  1  C.  &  K.  240     . •      Coining;  Practice  in  Criminal  Cases,  4 

—  V.  Rosenberg,  1  C.  &  K,  233  Larceny,  3 

V.  Saunders,  9  C.  &  P.  79  Shop-breaking 

-— *~  V.  Spencer,  1  C«  &  K.  159  .  •         •  •        Practice  in  CriiAinal  Cases,  2 

V.  Stringer,  1  C.  &  K.  188 . .         . .        Robbery 

V.  Stroud,  1  C.  &  K«  187  Indictment,  4 

—•— V.  Taylor,  1  C.  &  K.  213  Forgery,  i 

V.  Whiley,  1  C.  &  K.  148 Bigamy,  2 

V.  White,  3  G.  &  D.  284         Turnpike  Acts,  2 

V.  WiUiams,  1  C.  &  K.  195  Larceny,  2 

V.  Zulueta,  1  C.  &  K.  215  •  •         .' Slave  Trading 

Richardson  v.  Kensit,  6  Scott,  N.  R.  419 Copyhold 

Roberts  v.  Justice,  1  C.  &  K.  93  •         •  •        Evidence,  6 

Rogers  v.  HoUoway,  7  Scott,  N,  R,  274  .  •  •  •         . .        Judgment,  2 

Rowland  Berens,  1  C*  &  K. Practice,  4 

Russell  V.  Ledsaro,  11  M.  &  W.  647  ;  3  D.  P.  C.  (N.  S.)  347  . .  Patent  Act,  2 
Sanders  v.  M'Gouran,  3  D.  P.  C.  (N.  S.)  405  . .         . .        Judgment,  4 

Scriveners'  Company  v.  The  Queen,  3  G.  &  D,  27  .  •  . .  • .  Notary 
Sbortridge  v.  Youug,  3  D.  P.  C.  (N.  S.)  416  . .  .  •  Interpleader  Act,  2 
Sellick  V.  Trevor,  11  M,  &  W.  722  . .  . ."  Vendor  and  Purchaser 

Sloane  v.  Packman,  11  M.  &  W.  770  ;  3  D.  P.  C.  (N.  S.)  332  .  •  Benefice 
Smithurst  v.  Taylor,  3  D.  P.  C.  (N.  S.)  375  •  •  Lancaster  Court  of  Common  Pleas 

Stanton  v.  Paton,  1  C.  &  K.  148 Practfce,  5 

StiUweil  V.  Bracher,  3  D«  P.  C.  (N.  S.)  231  • .  Middlesex  County  Court  Act,  2 
Stockman  v.  Parr,  11 JVT.  &  W.  809  .  •  .  •  Bills  and  Notes,  3 

Stothert  v.  James,  1  C.  &  K.  121  •  •         .  •         •..         • .  Evidence,  6 

Thames  Haven  Dock  Railway  Company  v.  Hall,  7  Scott,  N.  R.  342     .  •    Frac- 

.  lice,  1 

Thibault  V.  Gibson,  3  D.  P.  C.  (N.  S,)  253 Usury 

Thnmell  v.  Symonds,  1  C.  Ac  K.  44        Money  paid 

Todd  V.  Crosby,  6  ScOtt,  N.  R.  517  •         . .        Process,  2 

Tolson  V*  Kaye,  7  Scott,  N.  R.  222  . .        • .        Formedon ;  Writ  of  Error 

Toppin  V.  Field,  3  G.  £c  D.  340  .  •  •  •  •  •  Bankruptcy,  1 

Townend  v.  Drakeford,  1  C.  &  K«  20  Contrac.^  of  Sale 

Turpin  v.  Bilton,  6  Scott,  N.  R.  447  . . Insurance 

Waithman  v.  Eliee,  1  C.  &  K.  35      .«         • .  *•  Bills  and  Notes,  4 

Watwm  V.  Hethermgton,  1  C.  &  K.  36  .  •         .  •         .  •         . .        Tender 

V.  Quilter,  11  M.  &  W.  760 ;  3  D.  P«  C.  (N.  S.)  224     . «     Middlesex 

County  Court  Act,  1 
Watts  v.Judd,  6  Scott,  N.R.  630  ..  .^         ..        Writ  of  Trial,  1 

Wickv.  Cotton,  3D.  P.  Ci(N.S.)  227  ..         ..         .,        Pr*ctice,  2 

Wooley  V.  Reddelien,7Scott,N.iUl99         ..         •.•        ..        Charterparty 
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List  of  Cas^s, 


EQUITY. 


Agaby  V.  Hartwell,  5  Beavan,  271 t         ••         Costs,  6 

Allen  T.  Aldridge,  5  B«  401  ••         ..  ..  ••        CasmS 

Ambrose  V.  Nott,  «  H.  649  Blectioa 

Aonon.  12  S.  «6« ••  S«licUor  and  Qient 

Armitage  ▼.  Baldwin,  5  B.  278 ••  Sorctj 

Attorney-General  v.  Locas,  2  H.  556  Discovejrjr  6,^  2 

T.  The  Corporation  of  Newcastle,  5  B.  307     . .       Cliarii^,  2/  3 

— V.  The  Merchants  Ventoren'  Society,  5  B.  33a  Charity,  4 

Bamford  v.  Bamford,  2  H.  642         . .  • .  . .  . .  Piactice,  17 

Bampton  Y.  Bircball,  5  B.  530        Practice,! 

Barnett  v.  Wilson,  2  Y.  &  C.  407         Power,  2 

Barwell  V.  Barweli,  5  B.  373         ..  Injonctioo,  2,  3 

Batten  ▼.  Parfitt,  2  Y.  &  C.  343         Practice,  4 

Beafson  V.  Beatson,  12  S.  281 Volontary  Setd^ment 

Becke,  Re,  5  B.  406  ..    Costs,  11, 16 

Bertolacci  v.  Johnstone,  2  H.  632         Practice,  7, 10 

Breeze  T.  English,  2  H.  638  ..         .. Practice,  9 

Bristol  V.  Bristow,  5  B.  289 Wiff,  10,  23 

Bi'own  V.  Perkins,  2  H.  540        •  •         . .         ...         Productioli of  Doctiments,  2 
Bngden  t.  Bignold,  2  Y.  &  C.  377         . .  . .         . .     Copyhold  Mortgage,  4 

Bull  V.  BiAbeck,  2  Y.  &  C.  447 Tenant  for  Life 

Butcher  V.  Leach,  5  B.  392        .. WW,  27 

Cattetl  V.  Simons,  5  B.  396 Contempt 

Chambers  ▼.  Bicknell,  2  H,  536  .«  ..         ..         ••      AdmiAistraTibn 

Cliftriton  v.  Wright,  12  S.  274        . .  . .  . .  Adminhtration  of  Assets, '7 

ChridCiBn  v.  Devereox,  12  S.  264        Ezecotor;  Stamp ;  Statute  of  Limitations^  2 

Church  v»  Marsh,  2  H.  652  . .         . .         Practice,  32 

Colburn  V.  Simms,  2  H.  543     •• Account,  2 ;  Copyright,  1,2 

Comport  V.  Austen,  12  3.  218         . .  . .         Will,  18 

Cooper  ▼.  Hewson,  2  Y.  &  C.  515      . .         .«         ..        Solicitor  and  Client,  1 

V.  Wood,  5  B.  391 Practice^  SS 

Cornewall  v.  Come  wall,  12  S.  298,  303  Administration  of  Assets,  5  j  Will,  2 

Davenport  v.  Bishopp,  2  Y.  &  C.  451,  463        . .         .  •  Covenant,  1 ;  Will,  13 

Pavies  v,  Fisher,  5  B.  201         , .         . .         ...    Will,  20 

Davis  V.  Cripps,  2  Y.  &  C.  430,'435        ..         .v        ...         .•     Pleading,  4, 5 

Exp..  2  Y.  &  C.  468         . .     Tmstee,  2 

V.  Proot,  5  B.  375     . .         . .  .  •         . .         . .         .  •       Practice^  6 

Day  ?.  Daveron,  1 2  S.  200      . •         . .  ,,         . ,         . .         . .         Will,  5 
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Downes,  Re,  5  B.  4«5         Costs,  10,  If,  IS,  U 

Drake  r.  Drake,  2  H.  d47         . .         . . Practice,  14 

Drant  V.  Vause,  «  Y.  &  C.  524        Practice,  22 

Dancrift  v.  Albrecht,  12  S.  189  ..  Railway,  2,  3 

Dopay  ▼.  Truman,  2  Y.  &  C.  341  Evidence,  2 

Elliott  V.  Elliott,  12  S.  276         ..         •.  Will,  17 

Eltoft  V.  Brown,  2  H.  618         ..         ..         ..         ..  Practice,  15, 16, 30 

Etty  V.  Bridges,  2  Y.  &  C.  486  Mortgage,  5 

Fleming  ▼•  Snook,  5  B.  250 Covenant,  2 

Gardner  ▼.  Daogerfield,  5  B«  389 Production  of  Docnments,  I 

Garey  V.  Wbittiugham,  5  B.  268         ..         .«         ..         .^   Costs,  7  ;  Will,  24 
Gtengdti  r.  Barnard,  5  B.  245        •  •         • «         .  •     Administration  o(  Assets,  4 

Godkin  ▼.  Murphy,  2  Y.  &  C.  351 ..     WUl,  11 

Goldsworthy  ▼.  Crossley,  2  H.  639        .  •     Practice^  36 

GoodefaUd  t.  Terrett,  5  B.  396         Administration  of  Assets,  2 

Gordon  ▼.  Cheltenham  Railway  Company,  5  B.  229         . .         . .       Railway,  1 

Greene  ▼.  Potter,  2  Y.  &  C.  617  . .         . .         Will,  8 

Orieteson  v.  Kirsopp,  5  B.  283     . .  Mistake,  1 

Griffiths  V.  Evan,  5  B.  241         Will,  16,  22 

V.  Gale,  12  S.  327 ..         ..  Will  Act 

^  V.  Griffiths,  2  H.  587 . .     Solicitor  and  Client,  2 

Haason  r.  Lake,  2  Y.  &  C.  328  Infant  Heir,  1 

|iaviso^  V.  Stewardson,  2  H.  530 ..  ..         Parties,  p 

Hele  V.  Ogle,  2  H.  623 I^ractice,  4 

Hemingway  v.  Femandes,  12  S.  165         . .        Practice,  8 

Hen^enoa  ▼•  Constable,  5  B.  297         • .         •  •  • .  .  •  Power,  1 

Hills  V.  Hills,  2  Y.  &  C.  327        ..         ..         ..  ..  Infant  Heir,  3 

Hilton  V*  Lord  Granville,  5  B,  263        . .         » Action  at  Law 

Hinde  V.  filake,  5  B.  431 •.         ..  Practice,  11 

HolU|»d  v.  Clark,  2  Y.  &  C.  319  . .         . .        Adminis^ation  of  Assets,  1 

Holloway  V.  Clarkson,  2  H.  521         ..         ..         ••         •.  ..  Will,  6 

Honywood  V.  Hony wood,  2  Y.  &  C.  471  ..  ..  ..         Mistake,  3 

Hotbam  ▼«  SomerTille,  5  B.  360        Title  Deeds 

Haatiogtower,  Lord,  v,  Sherborn,  5  B.  380         . .         .,         . .     Practice,  3,  23 
Hyde  v.  Dalaway,  2  H.  528  •  •         ^ .  ...       Statute  of  Limitations,  1 

Ibbetson  ▼.  Ibbetson,  12  S.  206 Mortgage,  2 

Inre3^Geo.3,c.  101..12S.  262         ..         ••         ••  ••  Charity,  1 

J<AQStdnv«Todd,5B.  394         Practice,  25 

Jones  V.  Robertsi  12  S.  189 Practice,  24 

Kellaway  V.  Johnson,  5  B.  319         Breach  of  Trust 

•  KendalK  Granger,  5  B.  300        ..  Chanty,  5 

'  Lane  V.  Hardwicke,  5  B.  222  ..     •    ..         Infant 

Leach  Y.  Leachi  2  Y.  &  C.  495     ••  ..      • Will,  19 

Lee  V.  Read,  5  B.  381 Discovery,! 

Lees,  Re,  5  B.  410 ..         ..      Cost,  9,  15 

Lidbetterr,Smitb,5B,377        Practice,  Si 


478  LUtofCaus. 

LiildieU  ▼.  Tbackcr,  It  S.  178  l¥il),«5 

Lockhart  ▼.  Haid  J,  5  B.  305        Admiiuttntkm  of  Aaiets,  6 

Lonbe  T.  Stongfaton,  12  S.  a04  TfaeBoson  Act 

Longmofe  ▼.  ElciuB,  9  Y.  &  C.  36S        ••         ..        ICaintenaoce ;  Pleadmg,  1 

Lacaui  T.  liocena,  5  B.  t49  ..         .. Power,  3 

Lnnuden  T.  Fraaer,  IS  S.  £dS         Agreement 

Mair  t.  Qoiller,  9  Y.  &  C.  465  '  ..  ..  ..  ..  WiU,  26 

JfaoseU  ▼.  Gnrre,  2  Y.  &  C.  484        WU1»7 

Manser  ▼.  Jenoor,  2  H.  600         .  •         . .         ^ InjancUon,  1 

Marke  T.  Locke,  2  Y.  &  C.  500 Parties,  3 

Mariin  ▼•  Nonnan,  S  H.  596        Praetice,18 

Meggison  t.  Foster,  2  Y.  &  C.  336  •  •         ••        Consideration ;  CosU,  1 

Miln  ▼•  Walton,  2  Y.  &  C.  354         Debtor  and  Creditor,  2 

Moriej  ▼•  Renoldsoo,  2  H«  570  Maniage ;  Pnctioa,  5 

Osborne  v.  Foreman,  2  H.  656  Practice,  28,  29 

Paine  v.  Wagnor,  12  S.  184 Pleading,  2  ;  Will,  1 2 

Pearce  t.  Gray,  2  Y.  &  C.  322         « •         . .  . .  Judgment  at  Law 

Perry  v.  Knott,  5  B,  293        . .  . .  .  •  . .  Parties,  1,  2 

Phillips  ▼.  Prentice,  2  H.  542 Practice,  20 

Pinkus  ▼.  Peters,  5  B.  253  . .  . .  Sopplemental  Bill,  1,  2 

Flonkett  v.  Lewis,  12  S.  279         . .         .  •         . .         . .         .  •         Practice,  19 

Richards  t.  Cooper,  5  B.  304          . .  . .             •  •             . .        Mortgage,  3 

Richardson  v.  Larpent,  2  Y.  &  C.  507  •  •    Joint  Stock  Company ;  Practice,  26 

Rjckards  y.  Rickards,  2  Y.  &  C.  419  Will,  21 

Rider  v.  Jones,  2  Y.  &  C.  329  . .             .  •             .  •              Costs,  3, 4 

Robey  ▼.  Wbitewood,  5  B.  399  •         ..         Practice,  12 

Robinson  v.  Wood,  5  B.  246,  388     .  •  Coato,  5 ;  Money  in  Coart ;  Trostee  Act 

Sayer  v.  Wagstaff,  5  B.  415  . .  CoBts»  17  ;  Debtor  and  Creditor,  1 

Scott  V.  Mylne,  5  B.  215  Account,  1 

Sidebotbam  v.  Barriiigton,  5  B.  261 Specific  Performance 

Silcock  T.  Roynon,  2  Y.  &  C.  376  .  •  .  •  •  •  Coats,  2 

Simmonsv.  Wood,  5B.  390;  2  H.  644         ..         .•  Practice^  35»  38,  39 

Skey  V.  Bennett,  2  Y.  &  C.  405  Mortgage,  1 

Sloggett  ?.  Sorel,  5  B.  378  ,         ,.         Practice,  37 

Smith  V.  Hartley,  5  B.  432  ••         .•  ..  .^  Practice,  34 

V.  Lyne,  2  Y.  &  C.  345  ..         ..         Will,  4 

—  V.  Smith,  12  S.  317  . .  .  •  . .  . .  Set tiement 

Snowball  v.  Proctor,  2  Y«  &  C.  478     . .         Will,  S 

Starten  v.  Bartholomew,  5  B.  372  • .  .  •  .  •  Jurisdiction 

Streeten  V.  Whitmore,  5  B.  228  .. Practice,  13 

Strickland  v.  Strickland,  12  S.  253  . .         . .         Mistake,  2;  Pleading,  3 

Thorpe  v.  Owen,  5  B.  224         Trust 

Thorp  V.  Owen,  2  H.  607         Will,  28 

Tomlin  ▼.  Hatfield,  12  S.  167  Witl,  14 

Vigor  r.  Harwood,  12  S.  172 Will,  9 

Walters  v.  Jackson,  12  S.  278         Infent  Heir,  2 

Weatherby  v.  St.  Giorgio,  2  H.  624        Administration  of  Assets,  3  j  Practice,  27 
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White  y.  White,  5  B.  2«1  ..         ,.         Trustee,! 

WilUanis  v.  Knipe,  5  B.  273  Evidence,  1 ;  Legacy,  1 

Williams  v.  Wentworth,  5  B.  325        . .         • . Lanatic 

Wilson  V,  Maddison,  2  Y.  &  C.  372  . .         . .  Legacy,  2 ;  WSU,  1, 15 

Wilton  ▼.  Clifton,  2  H.  535       . .  . .  . .  . .  Practice,  21 


BANKRUPTCY. 

AJtop,  £zp.,  re  Wise,  3  M.  D.  &  Be  G.  180        .  •         . .         • .        Practice,  6 

Anonymoos,  3  M.  D.  &  De  G.  339 Costs,  1 

Archer,  Exp.,  re  New,  2  M.  D.  &  De  G.  784        . ,  . .         . .        Proof,  2 

Baldwin,  Exp.  and  re,  3  M.  D.  &  De  G.  326 Certificate,  2 

Barber,  Exp.,  re  Evans,  3  M.  D.  &  De  G.  174         Lien,  $ 

Bowker,  Exp.,  re  Potter,  3  M.  D.  &  De  G.  324      .  *         . .         Official  Assignee 

Barton,  Exp.,  re  Biddulpb,  3  M.  D.  &  De  G.  364 Trost,  2 

Bary,  Exp.  and  re,  3  M.  D.  &  De  G.  309  . .  . .  . .         Bankropt 

Carruthers,  Exp.,  and  re,  3  M.  D.  &  De  G.  269  .  •  Certificate,  V,  Practice,  1 
Clouter,  Exp.,  re  Lindon,  3  M.  D.  &  De  G.  187  . .  Equitable  Mortgage,  1 
Cole,  Exp.,  re  Wise,  3  M.  D.  &  De  G.  189         . .  . .         Bankers'  Cheques 

Coles,  Exp.,  re  Welch,  3  M.  D.  &  De  G.  327  .  •  Bankrupt ;  Trustee 

Caddon,  £xp.,  re  Cock,  3  M.  D.  &  De  G.  302  . .  .  •  Mortgage,  3 
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7  VICTORIA. 

Cap.  I.— An  Act  to  enlurge  the  Powers  of  an  Act  of  the  Fourth  and  Fifth  Yetit 
of  Her  present  Majesty^  empowering  tbe  ConmissioneTs  of  Hef  Majesty's  Woodi 
to  raise  Money  for  certain  Improvements  in  the  Metropolis*  on  the  Secaiitj  d 
the  Land  Revenues  of  tbe  Crown  within  the  County  of  Middlesex  and  City  of 
London.  [5th  March,  1844.] 

Cap.  2. — An  Act  for  tbe  more  sp^dy  Trial  of  Offences  committed  on  the  High  Seas. 

[5th  March,  1844.] 

S.  I  recites  the  28  Hen.  8,  c.  15,  and  gives  the  judges  of  assize  or  oyer  and 

terminer  and  gaol  delivery  the  powers  given  by  that  act  to  the  commissioners  for 

trial  of  offences  within  the  admiralty  jurisdiction,  and  the  powers  as  to  costs  gives 

by  7  Geo.  4,  c.  64. 

S.  2.  Venae  to  be  the  same  as  if  the  offence  had  been  committed  in  the  coaoty 
where  the  trial  is  had,  and  material  facts  to  be  averred  to  have  taken  ^ace  on 
**tbe  high  seas.'' 
S.  3  provides  for  commitments  for  trial  according  to  this  act. 
S.  4.  Act  not  to  affect  the  Central  Criminal  Court,  or  restrain  the  issa6  Of 
special  commissions  uuder  28  Hen.  8,  c.  15,  if  necessary. 
S,  5.  Act  may  be  amended  or  repealed  this  session. 
Cap.  3.— An  Act  to  stay  prQceediogs  for  Three  Calendar  months,  and  till  the  end 
of  the  present  Session  of  Parliament,  in  certain  actions  under  the  Provisions  eif 
several  Statutes  for  tbe  Prevention  of  Excessive  Gaming,  and  to  prevent  any 
Proceedings  being  taken  under  those  Statutes  during  such  limited  time. 

[5th  March,  1844.] 

Cap.  4. — An  Act  for  transferring  Three  Pounds  Ten  Shillings  per  centum  per 

annum  Annuities  One  thousand  eight  hundred  and  eighteen  into  Annuities  of 

Three  Pounds  Five  Shillings  per  centum  per  annum  and  New  Three  Pounds  per 

centum  per  annum  Annuities.  [22nd  March,  1844.] 

Cap.  5. — An  Act  for  transferring  certain  Annuities  of  Three  Pounds  Ten  Shillings 

per  centum  per  annum  and  Government  Debentures  into  Annuities  of  Three 

Pounds  Five  Shillings  per  centum  per  annum  and  New  Three  Pounds  per  centum 

per  annum  Annuities.  [22nd  March^  1844.] 

Cap.  6. — An  Act  to  apply  tbe  sum  of  Eight  Millions  out  of  the  Consolidated  Fund 

to  tbe  Service  of  the  Year  One  thousand  eight  hundred  and  forty- four. 

[22nd  March,  1844.] 
Cap.  7. — An  Act  to  indemnify  Witnesses  who  may  give  Evidence  during  this  Sei* 
sion  before  either  House  of  Parliament  touching  Gaming  Transactions. 

[22nd  March.  1844.] 

Cap.  8.-- An  Act  to  facilitate  the  Recovery  by  Summary  Process  of  Sums  due  to 

the  Teachers  of  Schools  in  Ireland,  [22nd  March,  1844.] 

Cap.  9. — An  Act  for  punishing  Mutiny  and  Desertion,  and  for  the  better  Paymefit 

of  tbe  Army  and  their  Quarters.  [2od  April>  1844.] 

Cap.  lO.—An  Act  to  indemnify  such  Persons  in  the  United  Kingdom  as  have 

omitted  to  qualify  themselves  for  Offices  and  Employments,  and  to  extend  the 

time  limited  for  those  respectively  until  the  Twenty-fifth  Day  of  March,  One 

thousand  eight  hundred  and  forty-five.  [2nd  April,  1844.] 

Cap.  11.— An  Act  for  the  Regulation  of  Her  Majesty's  Royal  Marine  Forces  while 

on  Shore.  [2a4  April,  1944.] 
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EVENTS  OP  THE  QUARTER. 

Iv  consequence  of  the  death  of  Lord  Abinger,  Sir  Frederick  Pollook  has  been  made 
Chief  Baron ;  Sir  William  Follett,  Attorney  General;  and  Mr.  Thesiger,  Solicitor 
General.  These  promotions  were  so  much  a  matter  of  course,  that  nothing  but  the 
lack  of  matter  daring  the  recess  can  account  for  their  turning  out  so  fertile  a  topic 
for  the  newspapers.  We  shall  only  add,  that  they  are  in  all  respects  satisfactory 
to  the  public  and  the  profession ;  and  that,  to  the  best  of  our  belief,  no  other 
arrangement  was  contemplated  or  discussed.  We  say  this  to  rebut  the  supposition 
that  any  objection  was  raised  to  any  one  on  the  ground  of  character. 

We  hope  to  collect  materials  for  an  authentic  memoir  of  Lord  Abinger  in  a 
future  number.  The  best  account  of  his  peculiar  style  of  advocacy  that  has  yet  ap- 
peared is  Serjeant  Talfourd's,  quoted  13  L.  M.  277. 

We  have  also  to  record  the  deaths  of  two  highly  estimable  members  of  the  profes- 
sion :  Mr.  Serjeant  Bompas,  the  leader  of  the  Western  Circuit,  and  Mr.  Merivale, 
one  of  the  Commissioners  of  the  Court  of  Bankruptcy. 

A  great  many  bills  affecting  professional  interests  are  now  before  parliament  be- 
sides the  County  Courts  Bill  (ante,  p.  365.)  There  is  Lord  Brougham's  Bill  for 
the  appointment  of  a  paid  president  and  two  paid  vice-presidents  of  the  Judicial 
Committee,  which  is  not  likely  to  get  over  the  imputation  under  which  it  labours  of 
being  a  job,  and  for  his  own  special  benefit ;  though,  for  aught  we  know  to  the  con- 
trary, the  imputation  may  be  unmerited,  and  it  seems  clear  that  the  appellate  business 
will  never  be  done  with  fitting  regularity  until  a  permanent  judge  is  appointed. 
After  what  has  passed.  Lord  Brougham  could  hardly  take  the  presidency,  if  it  were 
offered  him  ',  but  Mr.  Pemberton  Leigh  might  be  induced  to  take  it;  or,  perhaps 
considering  the  recent  improvement  in  the  Court  of  Exchequer,  the  eminent  judicial 
qualities  of  Baron  Parke  might  now  be  more  advantageously  employed  than  in  the 
duties  of  a  puisne  judge.  We  presume  the  new  President  would  be  raised  to  the 
peerage,  in  order  to  confer  due  digmty  on  the  Court.  Indeed,  one  main  object  of 
the  framer  of  the  Bill  seems  to  be  to  enable  the  new  President  to  walk  out  of  a 
room  before  a  Duke. 

There  is  also  the  Ecclesiastical  Courts  Bill,  which  labours  under  the  disad* 
vantage  of  being  materially  different  from  the  Government  Bill  of  last  year,  and 
preserves  the  very  Diocesan  Courts  which  the  Ecclesiastical  Commissioners, 
with  other  high  authorities,  had  unhesitatingly  marked  for  execution.  The 
apology  for  this  apparent  vacillation  of  purpose  is,  that  the  present  bill  may 
pass,  but  that  a  bill  carrying  out  the  views  of  the  Commissioners  to  their  full  extent 
would  infallibly  be  defeated,  so  numerous  are  the  vested  interests,  so  powerful  the 
army  of  martyrs  that  would  be  arrayed  against  it.  Yet  Dr.  Nicholl  did  not  shrink 
from  the  encounter  when  what  was  to  be  taken  from  proctors  and  doctors  in  the 
country  was  to  be  bestowed  on  proctors  and  doctors  in  town;  and  he  knows  as  well 
as  we  do,  that  it  was  not  the  opposition,  however  strenuous,  of  the  provincial  prac- 
titioners that  defeated  his  measure  of  last  year.  The  present  bill,  as  was  strongly 
pressed  during  the  debate  on  the  second  reading  by  Dr.  Elphinstone,  leaves  un- 
touched the  most  glaring  anomaly.  The  petitioners  against  the  bill  of  last  year 
may  repeat,  and  they  ought  to  keep  on  repeating  till  the  grievance  is  redressed, — 

"  That  it'  has  of  late  been  an  important  object  of  the  legislature  to  assimilate,  in 
many  particulars,  th^  law  respecting  real  and  personal  estate,  and  much  has  been 
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done  in  furtherance  of  this  object ;  and  that  the  leading  intention  of  the  Ecclesias- 
tical CommissionerB  was  to  cany  out  this  object  much  further. 

*'  That,  out  of  the  circumstances  of  remote  times,  the  remarkable  anomaly  has 
arisen,  that  a  will  of  personal  estate  requires  probate  to  give  it  validity,  whilst  one 
of  real  estate  requires  no  probate,  and  that  the  validity  of  a  will  of  personalty  is  ad- 
judicated on  in  the  Ecclesiastical  Courts,  and  that  of  realty  in  the  Queen's  Courts, 
the  former  having  an  i^Viifat^  «pp^ljt»  tl^  |^^vy,(^Q{i|pci^,  and  the  latter  to  the 
House  of  Lords ;  and  thus  it  is  possible  that  a  will  relating  to  real  and  personal 
estate^  though  in  itself  one  undivided  instrument,  may  be  est^bli^jiedbyone  cla^  of 
(C^ourts  as  to  one  portion  of  the' property  devise4'f  ^and  annulled  by  the  other  ^,  ai^d 
that  .sucli  conflict  is  rendered  more  probat)le  by  the  Afferent  roles  respectivelv 
prevailing  in  such  Courts  as  to  prob^  of  execution  and  testacy."     ;  .^      ,_,,,,,'  T   , 

A  society  for  promoting  the  amendment  of  the  law  has  just  b^n  formed  under 
^igh  au^icei,^  tho^i^  not  quite  so  high  a^  the  list  of.  honorary  n^n^bers  wimld 
lead  the  uninitiated  to  ^^ippose^;  foj:  we'believe  every  gentleman  Vno)^d  a  dip^ 
linguishead  forefgn  jurist  (of  a  friend,  or  wished,  jj'fo  hie  supp<^(l  that  he  ha^ 
pu^him  down  without  ceremony/  However,  Lords  Broughani  and  Campbetl  ar^ 
both  membersi  so  that  the  society  wI)T  in  one  respect  resemble  the  tiappy  famil^ln 
Trafalgar  Square.  We  own  we  expect  little  from  it.  The  parliamentary  members 
might  maVe  mqtions  or  speeches;  the  non-parliaroe^ry  membei^  ^^^  comini^ni- 
cate  their  notions  through  the  press!  and  no^^ood  can  be  effected  hy  retwiing  ov€jr 
,theiriuqubratiWs  to  a  select  circle  in  a  room.'      '         \''     "     ',       .       ,  !  ., 

}p  our  last  Jf umber  we  announced' an  addition  to  tne  already  supeiit)unclan^ 
stock'  or  legal  periodicals.  WcJ  have  now  to  announce  an  addition  to  the  ,no  leg? 
superabundant  stock  of  reported  cases ;  namely,  New  Sessions  Cases,  relaUhg  to  the 
Duties  and  Liabilities  of  Magistrates,  by  Messrs.  Carrow,  Hamerton  and  Allen, 
It  is  pertainly  hard 'on  magistrates  and  otters  interestea  in  Sessions' Law  to  be 
obliged  to  purchase  the  whole  6f /itie  QueenV  Bench  Reports';  attij  ai  tfeede  cases 
are,  judiciously  selected,  they  will  probably  pro^e  highly  acc^pYabte  to'uie  ptaSs  tor 
whom  they  are  more  particularly  intended.  ,  ,  .,'.,, 
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A  Treatise  on  ibe  Law  relatiog  io  domposition  wilb  CreditdrsV  IVitti  an  Ap- 
pendix, containing  l»recec(ent8  of  Plea^jlngs  and  Deeds'.  By  WiilTam  Foreytli,  of 
(y  Inn^r  I'emple,  Esq.  Barrisfer  at  Law,  an^  late  Fellow  of  Trinity' t[oIl(Bp;c, 
Cambridge.    Second  Eclition.    in  sfvo.  'Priqe  ^s.  boards.    '         '      /,  /         /  ^ 

fornis  of  \V'rii8  and  other  I^roceedings  on  the  Crown  Side' of  tbyt^ourtojr 
Queen'y  Bench,  with  Practical  t)irections.  By  Mr.  A/B.  Corner,  of  the. Crown 
Office.  To  wfcich  are.  addecj,  the.  New  Rules  and  RegulatioDS,  with  Tables  of 
Fees  and  Costs  usuatly  allowed  to  A ttoriyie's  on  Taxation  of  Costs.  In  8va. 
I^rice  7«.  6<?.  boards.  .  '  '     '.  '    ?  -  - 

The  Law  and.  Practice  in  Bapkruptcy^  as  founded  on  the  recent  Statutes.'  1)y 
J.  F.'Archbold,  Esq.  Barnster  at  Law.  ITi'e  Tenth  Edition,  including  the  Statutes 
an^  Cases  to  7  Vict.,  the  Qeneral  Orders  of,  the  Court,  New  Forms  and  Tables  of 
Costs,'  Py  John  Flather,  Esq.  of  Lincoln*s  Inn,  j^arrister  at  Law.  tnlimo. 
Piice  H.  6s.  boards,  \  '  '" 

The  N^w  Practice  of  Attbrnies  in  the  Courts  of  Law  aV  Westpiinst'er,  witji 
Forms,  ii^cluding  the  recenjt^Statute  as  to  ^ttorniesj  apd  the  Cases  decided  Uiereo.n. 
Also  an  j4ppeml;x,, comprisinj^  Questions  of  Pxactice,  by  which  fhe  Erroris  in 
Proceedings  may  be  detected,  and  the  proper  mode  of  taking  advantage  pt  them 
adopted.  By  John  Frederick  Archbold,  Esq.  Barrister  at  Law.  In  Two  Volumes 
12mo.    Price  1/.  12s.  boards. 

New  Sessions  Cases,  containing  Reports  of  Cases  relating  to  the  Duties  and 
Liabilities  of  Magistrates;  determined  in  the  Superior  Courts  at  Westminster.  In 
Hilary  Term  and  Vacation,  1844.  By  J.  M.  Carron,  J.  Uamerton,  and  T.  Allen, 
Esquires,  Barristers  at  Law.     Vol.  I.  Part  1 .    Price  5s. 

Parish  Settlements,  and  the  Practice  of  Appeals;  with  the  Law  and  Evidence 
of  each  Class  of  Settlement,  and  the  grounds  of  Objection  incidental  to  them. 
With  Forms.  By  Jelinger  C.  Symons,  Esq.  Barrister  at  Law.  In  12roo.  Price 
6s.  boards.  . 

The  New  Chancery  Practice ;  being  a  condensed  Treatise  of  the  Practice  of  the 
Court  of  Chancery,  as  altered  by  the  recent  Statutes  and  Orders,  and  by  the  Aboli- 
tion of  the  Six  Clerks  Office ;  with  Practical  Directions,  an  Appendix  of  Forms, 
(including  all  the  New  Writs,)  the  Orders  from  1828  to  the  Present  Time,  and 
the  Modern  Statutes.    By  Hubert  Ayckbourn.    In  12mo.    Price  14s.  boards. 

The  Law  of  Warrants  of  Attorney,  Cognovits,  and  Consents  to  Jadges'  Orders 
for  Judgment  With  Forms.  By  Benjamin  Coulson  Robinson,  Esq.  of  the  Mid- 
dle Temple,  Barrister  at  Law.    In  12mo.    Price  6s.  boards. 
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A  Book  of  Co6tf  in  the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exche- 
quer ;  including  the  Crown  and  Queen's  Remembrancer's  Offices ;  also  in  Bank- 
ruptcy and  the  Court  for  Relief  of  Insolvent  Debtors,  in  Conveyancing,  and  Mis- 
cellaneous Matters;  with  a  full  Index.  By  Owen  Richards.  In  12mo.  Price 
15f.  cloth  boards. 

Precedents  of  Mortgages,  Transfers  of  Mortgages,  and  Conveyances  of  Moit- 
gaged  Property,  extending  to  Freeholds,  Copyholds  and  Leaseholds;  and  intro- 
ducing New  Forms  of  Copyhold  Mortgages,  obviating,  without  injury  to  Lord, 
Steward,  Copyholder,  or  Solicitor,  the  present  difficulties  in  the  effecting  Transfers 
of  Copyhold  Securities,  and  realising  Payment  by  Sale  of  the  Property;  with 
references  to  the  Stamp  Doties,  Cases  decided  thereon,  &e.  By  R<^a  Rouse, 
Esq.  of  the  Middle  Temple,  Barrister  at  Law;  Author  of  the  Practical  Man,  &c. 
he.    In  12mo.    Price  8<.  boards. 

The  Articled  Clerk's  Manual.  The  Fourth  Edition,  revised,  with  great  addi- 
tions.   In  12mo.    Price  9f.  cloth  boards. 

A  Treatise  on  Warrants  of  Attorney  and  Cognovits;  with  an  Appendix  of 
Forms.  By  Henry  Hawkins,  Esq.  of  the  Middle  Temple,  Barrister  at  Law.  In 
12mo.    Price  45.  cloth  boards. 

The  Law  relating  to  SimoAy  considered,  with  a  view  lo  its  Revision.  By  Wil- 
liam Forsyth,  of  the  Inner  Temple,  Esq.  Barrister  at  Law,  and  late  Fellow  of 
Trinity  College,  Cambridge.    Price  2«.  6d,  sewed. 

Local  Courts  not  the  Remedy  for  the  Defects  of  the  Law ;  with  Suggestions  of 
a  Plan  for  adapting  the  Superior  Courts  of  Common  Law  at  Westmnster,  the  Cir- 
cuit Courts  of  Assize,  and  the  Sessions  of  the  Peace,  to  the  increased  demands  of 
the<^ountry,  arising  from  its  extended  Population  and  Commerce.  By  B.  Boothby, 
Esq,  Barrister  at  Law.    Price  I5.  6d.  sewed. 

Principles  of  the  Legal  Proviuon  for  the  Relief  of  the  Poor.  Four  Lectures 
partly  read  at  Gresham  College  in  Hilary  Term,  1844.  By  William  Palmer,  M.A. 
Bamster  at  Law,  of  the  Inner  Temple,  and  Gresham  Lecturer  in  Law.  Price  4i. 
sewed. 

Remarks  on  the  Present  State  of  the  Law  of  Debtor  and  Creditor,  with  Sug- 
gestions for  its  Improvement.  By  Thomas  Turner  i  Becket,  Attorney  at  Law. 
Price  U»  sewed. 

Thoughts  on  the  Law  of  Divorce  in  England.  By  Robert  Phillimore,  Advocate 
in  Doctors'  Commons,  and  Barrister  of  the  Middle  Temple.    Price  2f.  sewed. 

Irish  Marriage  Question.  Observations  on  the  Opinion  delivered  by  the  E'ght 
Honourable  the  Lord  Cottenham,  on  the  23d  of  Februaiy,  1844,  on  the  Writ  of 
Error  in  the  Case  of  The  Queen  v.  Millis.  By  Sir  John  Stoddart,  Knight,  LL.D. 
late  Chief  Justice  of  Malta.    Price  2«.  6d.  sewed. 
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A'BtCKBtT,  G.  A.,  hh  pemphtet  on  the 
new  Local  Goorts  BilU  xzv.  810 

Accounts  and  the  law  of  partnership,  Mr. 
Cory's  work  on,  reviewed,  XXV.  1.  See 
Partnerghip 

Adam,  Lord  Chief  Commissioner,  his 
work  on  Trial  by  Jury  in  Civil  Causes, 
in  Scotland,  xvii.  229 

Addison,  C.  J.,  his  account  of  the  Temple 
Church,  xxix.  108 

Administrators,  as  to  a  purchase  for, 
dtiriog  the  pendency  of  a  suit  for  the 
admioistratioo  of  the  estate,  xxv.  48 

Adultery,  inquiry  whether  it  is  indictable 
at  common  Jaw,  xxv.  24— 33  ;  autho- 
rities against  it  examined,  25 ;  contrary 
authorities  cited,  29 

Affiliation  cases,  great  increase  of^  since 
the  New  Poor  Law,  xiv.  485 

Aitreightment,  contract  of,  defined,  xv.  85. 

Agents,  disputes  of,  with  attoroeys  as  to 
their  emoluments,  xxi.  155  ;  provincial 
complaints  of,  ib. ;  law  of  principal  and 
agent,  stated,  xxiii.  1 — 18 

Alvanley,  Lord,  life  of,  xix.  20 ;  his  f^tmily, 
birth,  and  education,  21 ;  called  to  the 
bar,  22 ;  chosen  recorder  of  Maccles- 
field, ib. ;  appointed  judge  of  the  South 
Wales  circuit,  ib.  ;  his  professional 
humour,  24;  returned  to  parliamebt, 
25 ;  appointed  attorney  general,  27 ; 
iokes  on  him  in  the  RoUiad,  &c.,  30  ; 
his  marriage,  32  ^  made  chief  justice  of 
Chester,  A. ;  master  of  the  rolls,  36  ; 
theThellusson  case,  38 ;  appointed  chief 
justice  of  the  Comoion  Pleas,  44  $  his 
death,  and  character,  47 

America,  law  of  copyright  in,  xiii.  331, 
(see  Copyright)  ;  English  equity  in, 
XX.  233  i  Mr.  Justice  Story's  Commen- 
taries on  Equity  Pleading,  ib»  j  general 


adoption  of  the  doctrines  of  English 
equity  in  America,  234;  analysis  of  and 
remarks  on  Mr.  Jastice  Story's  work, 
235  $  equity  jurisprudence  in,  Story's 
Commentaries  on,  reviewed,  xxii.  61 ;  - 
merits  of  the  work,  62  ;  investigation 
into  the  nature  and  character  of  equity 
jurisprudence,  ib,\  definition  of  eauity, 
65 ;  origin  and  history  of  equity  juris- 
prudence, 67 ;  boundaries  of  equitable 
jurisdiction,  68 ;  doctrine  of  mistake, 
69  ;  of  fraud,  70  ;  constructive  frauds, 
72 ;  express  and  implied  notice,  76 ; 
other  subjects  of  equitable  jurisdiction, 
77 ;  bill  of  discovery  and  relief  quia 
timet,  79 ;  decree  for  specific  perform- 
ance, ib,;  interpleader,  81 ;  injunction, 
82 ;  general  commendation  of  the  work, 
83 

American  criminal  trials,  Mr.  Chandler's 
collection  of,  xxviii.  270  ;  its  plan,  ib. ; 
trial  of  Anne  Hutchinson,  271 ;  of  the 
Quakers,  276  ;  trials  for  witchcraft, 
281 ;  of  Maule  fur  blasphemy,  ib, ;  of 
J.  P.  Zengor,  282  ;  the  New  York  negro 
plot,  285;  Leisler's  rebellion,  289;  the 
Boston  massacre,  291 

American  penitentiaries,  Mr.  Crawford's 
report  on.  reviewed,  xiv.  31 ;  his  sketch 
of  the  state  of  criminal  law  in  the 
United  States,  ib,;  injurious  efiPect  of 
the  frequent  exercise  of  the  privilege  of 
pardon,  36  ;  comparison  of  the  two 
penitentiary  systems  of  America,  38  et 
seq^ ;  history  of  the  penitentiary  system 
in  England,  50  ;  present  state  of  the 
English  prisons,  and. recommendations 
for  the  improvemfint  of  prison  discipline, 
54 

Amos,  Mr.,  appointed  a  member  of  the 
Supreme  Council  in  India,  xviii.  492 

Anglo-Saxon  laws,  xxviii.  288;  publica- 
tion of  the  ancient  laws  and  institutes 
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of  Englaml,  ib, ;  specimens  of  the  laws 
of  the  ADgio-Saxoos,  392  et  *eq, ;  pic- 
tore  of  a  Witenjgemot,  404 

AoticipatioOy  resti-aiot  upon,  law  oa  tbtft 
subject  considered,  xjtx.  129 

Appeal,  Sopieme  Courts  of,  Mr.  Bni^ge's 
observations  on»  XXV.  373:  Lord  Camp- 
bell's proposed  reform  of  the  appellate 
jurisdiction^xxvii.  402;  practice  of  the 
superior  courts  of,  xxix.  1 ;  Mr.  Mac- 
<|ueeu's  treatise  on  the  appellate  joris- 
tion,  16.;  its  mehts,  t^. ;  criticisios  on 
the  work,  2;  the  constitution  of  our 
courts  of  ultimate  resort,  10 ;  defeet^  in 
the  appellate  jurisdiction  of  the  House 
of  Lords  considered,  id. ;  examination 
of  the  proposed  alterations,  14)  defects 
of  the  Privy  Council  Court,  16 ;  other 
imperfections  in  the  practice  relating  to 
appeals,  17;  and  writs  of  error,  19 

Apportionment  of  rents,  observations  on 
the  recent  act  relating  to,  xyi,  88 ;  Mr. 
Hayes's  observations  thereon  noticed,  93 

Archbold^  J.  F.,  his  edition  of  the  Impri- 
sonment for  Debt  Act,  xx.  328  el  teg» 

Architectural  novelties  in  Lincoln's  Inn 
and  the  Temple,  account  of,  xxix.  110 

Assets,  administration  of,  xxxi.  27 ;  his- 
tory  of  the  law,  ih, ;  description  of  per- 
sonal assets,  29  ;  definition  of  equitable 
assets,  30 ;  distinction  between  equit- 
able and  legal  assets,  id.,  39 ;  decisions 
on  this  subject,  32  et  uq,;  various 
kinds  of  erjuiiable   assets,   37;   tests 

.  whereby  to  ascertain  what  property  is 
legal  or  equitable  assets,^  41 ;  different 
rules  of  administration  in  law  and  in 
equity,  42 ;  which  to  be  preferred,  43  ; 
objections  to  the  equitable  rule,  45; 
doctrine  of  marshalling  assets,  48 ;  sug- 
gested improvements  in  the  law  of 
assets,  51. 

Altoroej^,  Adventures  of  an,  in  Search  of 
Practice,  reviewed,  xxii.  363 ;  remarks 
on  the  preface  to  the  2d  edition,  xxiv. 
481 

A ttbiroey- General  v.  Shorei  case  of,  dis- 
cussed, XV.  316.    See  Hewley. 

Attorneys,  new  rules  relating  to  the  exa- 
mination of,  XV.  492  ;  remarks  thereon^ 

'  499;  examination  of,  xvii,  225 ;  alleged 
grievances  of  attorneys  and  solicitors 
stated  and  observed  upon,  xx.  114; 
letter  on  examination  honours  for,  xxii. 
253 ;  disputes  between  attorneys  and 
their  agents,  as  to  tlieir  emoluments, 
155 ;  act  for  cousolidatiog  the  law  relat- 
ing to  attorneys  and  solicitors  (6  &  7  VicL 
c.  73),  provisions  of,  staled  and  com- 
mented on,  XXX.  394 ;  decisions  thereon 
stated,  xxxi.  106;  letter  relating  to  the 
cert^cate  dut^  on,  238 

Auburn  and  Philadelphia  penitentiaries, 
systems  ff,  compared,  xiv.  46 


Average,  gesneial,  law  of»  xiL  346;  jetti- 
son, 351 ;  other  cases,  355;  on  what 
to  be  assMsed,  xvii.  297  ;.  pnodple  awi 
mode  of  avessiiMmt,  ib. 


B. 

Bacon,  Sir  Nicbolas,.  notiee  of  bis.  life, 
XXX.  277 

Bailments,  IVIr*  Jostice  Stoiy'a  Commn- 
taries  on  tb«  Mw  el,  mvi$ired»  mbUl 
250 

Baokrnptcy.repnted  owaeraiiip  of  fixtnaes 
in,  xiv.  147 ;  fraudulent  transfer  $taA 
fraudulent  preference  in,  enmimrf  ei 
.  the  authorities  relating  tlierebl,  388— 
361 ;  remarks  on  Mr.  Fane's  Jeltsr  to 
the  Attomcj-GeDeial  on  the  pnrikges 
of  the  Commissioners  of  B^mkruftay, 
xviii.  28;  impecfectJons  ef  tlie  recent 
alterations  in  tlie  law  of  bnakiMpiey, 
23 ;  jurisdiction  of  the  oonmiaaoners 
of,  in  oases  of  contempt*  cooaitefed, 
xix.  260;  reputed  (ownership  of  stiaares 
in  public  companies,  when  pledged  by 
deuvery  of  oertifioates  onlj.  dascuiMa, 
xix.  389 ;  bankruptcy  and  inseliesejr, 
report  of  the  commissioners  oo,  jEXvii. 
249  ^  its  brevity  and  imperfectoess^  ib. ; 
origin,  objects,  and  evils  of  the  preMut 
system,  250 ;  proposed  iest  oC  Inaal* 
venc/,  254;  trading,  258  ;  peliliooiog 
creditor's  debt,  260 ;  %si  of  btokrupuy, 
ib,',  fiat  and  adjud'icfttion^  264;  csiU* 
ficate,  265;  defects,  in  tlie  present 
administration  of  the  bankmptcy.  Uwi 
266;  and  of  the  insolvent  kw, 
268 ;  Mr.  Law's  dissentient  views 
thereon,  ibr,  proposed  union  of  bank- 
ruptcy and  insolvency  jnrisdt^n, 
271 ;  effects  of  the  abolition  «f  arijest 
for  debt,  272 ;  proposed  abolitieR.  of 
arrest  on  final  process,  273;  prapbted 
new  court  of  judicature,  and  ceucf  of 
appeal,  280, 282:  new  ban.krvptcy  bill, 
283,  xxyiii.  266  ;  abstract  «£  the  «ct, 
505;  appointment  of  cowmisaDeiters 
under  it,  5 13 ;  dissatisfactionpf  the  pub- 
lic with  the  new  oouj^ta^  x^ix%;M7; 
working  of  tiie  act,  xxx.  254'  .  .    .  • 

Balguy,  Mr.,  appointed  a  baAknif  t  com- 
missioner, xxviii.  513 

Bankruptcy  Court  bill,  SMggesAiQua  relat- 
ing to,  xiii.  274  > 

Bankruptcy  system,  table  showing  the 
operation  of,  xv.  226 

Barlow,  F.,  appointed  a  commissioBftr  in 
lunacy,  xxviii.  513  ,    - '  .<      / 

Bar,  state  of,  on  the  continent,. xiii.  388 
(see  Continental  Bar);  .privileges of. the, 
xxii.  259;  their  legitimate NboundanMv 
260;  decisions  on  this.ittbject«:'t>. ; 
their  propriety  and  necessity,  2634'Dr. 
Johnson  s    opiqions    on    this   subject 
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qvdted;  264/  266 ;   alleged  eflfbcts  of 
^  l<eg^I  studies  on  the  mind  considered, 

269  '•; '  supposed  ffkilore^of  lawyers  in  par- 
liament, 270;  M.'Bejrryef*B  Sottvenirs 
of  the  French  Bar  reviewed,  xxiv.  241. 
See  Ijawyers, 

Base  fee,  and  quasi  base  fee,  as  to  en- 

Iwgitog,  »x*l.  98— 1<W      ' 
Bastards,  law  relating  to  the  guardianship 

of,  dlftetis«ed,  xxv.  84—44 
Basiardy,  reoommendaiilons  of  the  Poor 

Law  Commissioners  on,  xiv.485  ;  Eng- 

KsMaw  at  to  baetards^  condemned,  xkix. 
*284' 
B&t1|tmt>  Lord  Chafn^ellor,  Hfe  of,  xvi. 

270  J  his  family,  Ifr*;  celebrity  of  his 
:fatber>  ^nd  bne<cdotes  of  him,   271  ; 

Bikikie'a  aHasion  to  him; 272;  bitth  ^nd 
edncatM'of  his  son,  274  *  called  to  the 

:  bar;  stid  I'etuirbed  to  parliament,  275; 
.  mppptibifion  to  Walfwle,  ib.  v  appointed 
tsolicitor'-^etteral  td  the  Ptiticeof  WaWs, 

.^-27^;  ^  judge  of  the  Cottsmon  PI^s, 
^2J7;  Commissioner  ijf  the  Great  Seal, 

.27«j  and  Lord  ChaiHrelter,  27&;  his 

>3}adiotal  iQo<^mpetency,t&.  ;''hts  poHttcal 

. '  tateer,  281 ;  his  patronage  of  Sh-  W. 
Jooe^atid  ol4»er  iiterflti,  2C3. ;  Ms  re^ig- 
naHofl j'294 ;  a))pointed  |>t«sident'of  the 

'  eouQctI,  tfr. ;  his  death,  295 

Bench  i!Ad  the  Bar,  the,  reviewed,  xix.flB  ; 

H  spec^thebs  of  the  ianthor's  ignorance 
aiBi  impertinence^  &4— '104 

Bere^  lVr^.,'&ppoit]ifed  a  b&nkhip*t  commis- 

:  aioner,  xxviii.  613 

Berryer;  'M/,  his  Sonv^nii^  of  the  French 
Bar,iwiew<ed,  xxiv.  241— 266;  iherits 

•  of' th4  woi*,  241;   deiciiption  of  the 

"  Fitint^  eourds  of  law  tinder  the  ancient 

,  TdgNM,  i», ;  and  of  the  advocates,  243 ; 

'r  fe»sd«al  careeif*  of  M*.  Berryer,.  244— 

<'  24S\  anecdotes ^f&idvoca^, ^44,  2I$0; 

.  «M*0*rbi€r,-246;   pttrseeutions  oF  M. 

'■  '  Bwffit  and  his  faAviTy  'duutf^  the  Re- 
'vohilMiin.296 ;  femarlcaWe trial  fbrrob- 
be^;  259 ;  sketelies  of  the  bar  resumed, 
.  •  -^iS&t;  BwrvDaparte*!^  'di^TiVe  lyf  the  bar. 
262  J  pK«ec%rliob  of  th€f  Mayor,  of 
Aatvwrp,  264  j  triai  iX  Nejr,  265 ;  Ber- 
ry er's  visit  io  Irond6n,  266  ;'ac*tfunts  of 
'HheftMif^l  causes  id- wn)6h  hew^ 
engaged,  xxv.  iH;' Hghts  of  tieutra) 
■  '«ets«l» ' ita  titoe- of  ^ar,  1 1 6 ;  Anecdotes 
of  French  privateers,  121 ;  internation^ 

^  la^tfts  to  succesiiort,  &c.  122";  liafeffity 
of  foreigners  to  Arrest  in  Fraticie,  1-23; 
miaceliaaistfUB  anecdotes  of  eaUses  it\ 
which  M.  Berryer  v^as  en|aged,  125 — 
13d ;  oaMfs  of  literary  properfy,  139 ) 
'  thfe  afiillror's  lecapitohiion ,  1 4r    ' 

Btstv  W.  M<,  hift  tran^latioi^ '  of  Quin- 
tilian-i  (Chapter  on  wihiesses;  xxv.  364, 

-•J64^-;  •:    ..        ■ 


Bickersteth,  Mr.,  appointed  Master  of  the 
B»lls,  and  created  Baron  Langdale,  xv. 
235 
Bill  of  lading,  contract  created  by,  xv. 

101 ;  its  form,  102 
Bills  and  tijotes,  cases  relating  to  the 
pleading  and  proof  of  consideration  in 
Actions  on,  xiv.  141 
Bills  on  legal  subjects  in  parliament, 
iibtices  of,  xiii.  536  ;  xiv.237  ;  xv.  499 ; 
xvi.  243,  469;  xvii.  225,  471 ;  xviii. 
246;   xix.  241,  479;   xx.  233,  480; 

'  xxi.  450;  xxii.  255,  488;  xxiv.  238, 
467  ;  xxvl  245,  472 ;  xxvi.  237 ;  xxvii. 
246.  485,  xxix.  507;  xxx.  254,  613; 
xxxi.  483 

Bisset,  A„  his  Treatise  on  the  Law  of  Es- 
tates for  Life,  reviewed,  xxix.  66 

Blackstone,  Sir  W.,  life  of,  xv.  292  ;  his 
family  and  birth,  ib, ;  his  education  and 
early  prbficiencyi  293;  his  treatise  on 
the  elements' of  architecture,  294;  his 
Farewell  to  his  Muse,  295;  called  to 
the  bar,  296 ;  continues  his  cbnnection 
with  the  universitjr,  t6. ;  commencement 
of  his  lectures,  298 ;  his  Considerations 
on  Copyholders,  299 ;  chosen  first  Vi- 
lierian  Professor,  3^0 ;  celebrity  of  his 

'  tsclnres,  ib,  -,  settles  in  London,  ib. ; 
publication  of  his  law  tracts,  ib, ;  re- 
turned to ,  parliament,  304 ;  appointed 
80licit6r-general  to  the  queen,  305; 
publication  of  the  Commentaries^  ib. ; 
their  character  and  merits,  306  >  his 
speeches  in  Wilkes^s  case,  309 ;  raised 
to  the  bench,  310 ;  his  advocacy  of  the 
penitentiary  system,  812  ;  his  later 
nterary  productions,  313 ;  his  illness 
and  death,  ib. ;  summary  of  his  cha- 

■   racter,  314      - 

Blasphemy,  laws  against,  th6'  necessity  for 
a  revision  of,  xxvi.  139;  Serjeant  Tal- 
fourd*s  defence  of  Mr.  Moxon,  ib. 

Blockade,  international  law,  of  stated  and 
discussed,  xxiii.  233—260 

Bolland,  Baron,  retirement  of,  xxi.  229,; 
biographical  notice  of  him," xxv.  165. ' 

Boothby,  B.,  bis  pamphlet  on  legal  re- 
form, xxxi.  241. 

Boroughs  and  municipal  corporations, 
history  of.  by  Serjeant  Merewether  and 
Mr.  Stephens,  xhi.  400;  theory  of  the 
authors,  401 ;  origin  and  early  history 
of  boroughs  considered  with  reference 
thereto,  402  et  sea, ;  variety  and  extent 
of  the  authors'  labours,  410;  sketch  of 
the  history  of  boronj[hs,  411  et  seq. 

Bosanquet,  Mr.  Justice,  resignation  of, 
xxvii.  244 

Bosanquet,  W.  H.,  his  letter  to  Mr.  Wi- 
grara  on  the  law  of  discovery^  xvi.  290 

Bottomry,  contract  of,  its  nature  and  i^>> 
cidents,  xiv.  99 
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Bneton,  Docice  of  the  life  of,  ixti.  307 

Srady,  J.  H..  his  plaiD  adrice  on  the 
nakrog  of  wills,  xiz.  133,  150 

Breretoo,  L.  D.,  bis  pamphlet  on  the  re- 
port of  the  coBsubnlaiy  force  eomnis- 
siooers,  xxiit.  376 

BrittoD,  notice  of  the  book  so  called, 
xxvii.  398 

Brougham,  Lord,  his  rctign«tion  of  the 
great  seal,  xiii.  278  ;  his  farevrell 
speeches,  279 ;  his  mode  of  dispatching 
tne  cases  remaioiog  for  judgment,  %b. ; 
bis  application  for  the  oOioe  of  Chief 
BaroD,  280 ;  character  of  Mr.  Cooper's 
reports  of  bis  judgments,  xy*  146;  his 
letters  to  Sir  James  Graham  on  Law 
Reform,  xxx.  258 ;  general  observatioiis 
thereon,  ib. ;  review  of  bis  arguments 
as  to  a  criminal  code,  ib, ;  and  oo  co* 
dification  generally,  ih, ;  bis  letter  on 
the  law  reforms  of  1843,  275;  his  re- 
marks upon  the  attacks  oo  bimielf,  ib, ; 
bis  observations  on  Lord  Deoman's 
Evidence  Act,  513. 

Boiiding  societies,  stamp  duty  on  mort- 
gages or  securities  of,  xsvi.  337. 

Buller,  Charles,  his  plan  for  the  improve- 
ment of  election  committees,  xvi.  244 ; 
xviii.  371 

Buller,  Mr.  Justice,  life  of,  xvii.  27  ;  his 
birth,  family,  and  education,  xb,\  his 
legal  studies,  28;  called  to  the  bar, 
ib. ;  his  great  success,  29 ;  bis  treatise 
on  Nisi  Prius  law,  30;  appointed  puisne 
judge  on  the  Chester  circuit,  31 ;  and 
judge  in  the  King's  Bench,  ib,;  his 
judicial  merits,  32 ;  created  a  baronet,'^ 
34 ;  retires  into  the  Common  Pleas, 
35 ;  trial  of  Donellan,  36 ;  opinions  of 
his  rigour  as  a  criroioal  Judge,  41 ; 

Jiresides  at  the  trial  of  O'Connor,  &c. 
or  treason,  44 ;  his  altercations  with 
Erskine,  47 ;  his  illness  and  death,  48 ; 
his  fortune,  t6.;  his  person,  manners, 
&c.  49 ;  his  potronage  of  young  men  at 
the  bar,  60 

Surge,  William,  his  commentaries  on 
colonial  and  foreign  law  reviewed,  xix. 
104 ;  his  observations  on  the  supreme 
appellate  inrisdictioo,  XXV*  373;  his 
account  of  the  restorations  of  the  Tem- 
ple Church,  xxix.  108 

Burke,  £.  P,,  biographical  notice  of,  xiii. 
631 

Burnet,  Bishop,  merits  of  his  life  of  Hale, 
xiv.  274 

Burrough,  Mr.  Justice,  death  of,  xvii.  473 

C. 

Calvert,  Frederic,  his  able  pamphlet  on 
the  Prisoners'  Counsel  Bill,  xv.  394 


CaaspbeU,  Sir  John,  le-appoimted  ailoney- 
eeneral,  xia.  534;  his  coodnct  on  the 
legal  appoinlmeats  in  1836,  xv.  235 : 
his  letier  to  Lord  Stanley  on  choich 
rates,  examined,  xviL  375 ;  his  elev». 
tion  to  the  peerage,  and  apMintnient  as 
Lord  Chancdlor  of  IfeUnd,  zxvi.  237 

Campbell,  Lord,  Us  speech  at  the  close 
of  bis  sittings  in  the  Cout  of  Cbancciy 
in  Ireland,  xxvi.  241 ;  his  notions  of 
equity  proceedings  and  pleadings  exa- 
mined, ib, ;  impolicy  of  selecting  cqnity 
judges  from  the  eommon  law  bar,  257; 
his  speeches  at  the  bar,  nod  in  the 
House  of  Commons,  reviewed,  zxvn. 
343:  the  dedication,  ib,;  tpeech  for 
Lord  Melbourne,  346;  general  cha- 
racter of  his  forensic  speeches,  359; 
speech  for  Medhnrst,  360 ;  speech  on 
narliamentary  privilege,  361 ;  speeches 
in  parliament,  ib,  ;  address  to  Mr. 
Justice  Littledale,  ib, ;  farewell  address 
to  the  Irish  bar,  362;  bis  proposed 
reform  of  the  appellate  jurisdiction 
considered,  402 ;  his  bill  for  sbortening 
conveyances,  xxix.  507 ;  alterations 
introdfuced  by  his  libel  and  defamation 
bill.  xxx.  152;  remarks  thereon,  ib, 

Carey,  P.  S.,  his  appointment  to  the  law 
professorship  in  the  London  University, 
xxi.  230 

Cases  prepared  for  the  opinion  of  counsel, 
procluction  of,  xvii.  51 ;  the  principle 
laid  down  in  recent  cases  questioned, 
ib, ;  original  authority  on  the  subject 
examio^,  52  et  Htf. ;  importance  of 
the  point,  71 ;  the  same  subject  further 
considered,  xxx.  107 

Caveat  emptor,  law  on  this  subject  con- 
sidered, xxx.  289. 

Central  Criroioal  Court,  partial  failure  of, 
xiii.  281 ;  proper  notion  of  a  public 
prosecator,  ib. 

Chambers,  J.  D.,  his  pamphlet  on  the 
Registration  of  Voters  Bill,  xvii.  122. 

Chancellorship,  proposed  division  of,  xiii. 
534,  XV.  128 ;  Sir  E,  Sugden's  pern-  * 
phlet  thereon,  xv*  128 ;  mischievous  re-  . 
suit  of  the  appointment  of  Commis- 
sioners of  the  Great  Seal,  129;  argn- 
ments  in  favonr  of  and  agaiost  the 
change  considered.  131 — 134 ;  itseflbct 
on  the  peerage  of  the  bar,  139  ;  quota- 
tion from  M.  de  Tocqueville  on  this 
point,  ib, ;  summary  of  the  question, 
145;  objections  to  the  change  stated, 
xvi.  20 

Chancery,  Court  of,  its  unsatisfactory 
state,  xiv.  237;  the  Lord  Chancellor 
Cottenham's  scheme  of  Chancery  re- 
form, xvi.  1 ;  arrears  in  the  Court  of 
Chancery,  ib, ;  causes  of  their  accamu- 
lation  traced,  2;  state  of  the  Court  in 
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JUfd  Bldon't  and  Sir  W.  G»nf  s  time. 
3 ;  iocreasc  of  the  bankroptcy  business, 
6 ;  appointment  of  the  Vice»Chanee1* 
ler,  8;  Sir  Thomas  Plomer,  11 ;  Sir 
John  Leach,  13;  Lord  Oifferd,  14; 
state  of  the  Equity  Eichequer,  15 ;  Lord 
Brougham  -as  Chancellor,  16;  the 
seals  in  commission,  17  ;  eonclusionSj 
18 ;  objections  to  the  proposed  division 
of  the  cbaneellorship,  20;  accumula- 
tion of  arrears  in,  xviii*  224 ;  new  or- 
ders in,  xviii.  233 ;  reform  in,  zxi.338 ; 
heavy  arrear  of  causes,  ih, ;  sugges- 
tions of  Mr.  Miller  and  Mr.  Spence, 
339  €t  uq, ;  inquiry  into  its  jurisaiction 
over  wards  in  Chancery,  xziv.  80, 268  ; 
bill  for  the  better  administration  of  jus- 
tice in,  238;  its  abandonment,  483; 
present  state  of  the  Court,  and  proposed 
reforms  therein,  xxvii.  102 ;  new  Vice- 
Chancery  Courts,  t^. ;  death  of  Mr. 
Jacob,  104;  the  new  orders,  106;  Mr. 
Danieirs  suggestions  considered,  108 ; 
reform  of  the  Maeters'  and  Six  Cleiis' 
Offices,  110)  bill  for  the  abolition  of 
ofiBces  in,  xxviii.  266;  abstract  of  the 
act,  500 ;  Mr.  Hardy's  History  of  the 
officers  of  the  Court,  xxix.22 ;  duties  of 
the  chancellorship  in  ancient  times,  23 ; 
list  of  Chancery  officers,  27 ;  distinction 
between  the  offices  of  Lord  Chancellor 
and  Lord  Keeper,  ib, ;  office  and  func- 
tions of  the  chancellor,  31 ;  of  the  lord 
keeper,  32 ;  of  vice-chancellor,  38 ;  of 
accountani-general,  34 ;  of  six  clerks, 
registrar,  examiner,  &c.  ih, ;  recent  re- 
forms in,  308;  commission  for  the 
consideration  of  reform  in  chancery, 
309 ;  abolition  of  the  six  clerks'  office, 
ib. ;  large  compensation  granted,  311 ; 
sUt.  5  &  6  Vict.  c.  103,  and  the  recent 
orders,  aceount  of,  812;  offices  abo- 
lished and  transferred,  315;  observa- 
tions on  the  payment  of  fees  by  the 
suitors,  318;  summary  of  the  recent 
improvements  in,  326 ;  their  probable 
effects,  830;  death  and  character  of 
Mr.  Sutton  Sharpe,  333  ;  compensation 
to  holders  of  the  abolished  offices,  xxxi. 
241 ;  diminution  of  business  in,  ih. 

Chandler,  W.  P.,  his  American  Criminal 
Trials,  xxviii.  269 

Chapels,  trustees  of,  their  right  to  be  re- 
gistered as  electors  for  counties,  xvi. 
312 

Charities,  on  bequests  to,  xxxi.  116 

Charnock,  R.,  his  edition  of  the  imprison- 
ment for  Debt  Act,  xx.  328  et  $eq. ;  his 
edition  of  Story's  Commentaries  on  the 
Law  of  Bailments,  xxiii.  251 

Charter-party,  nature  and  effect  of,  xv. 
86  €t  i€q. 

Church*Rates^  law  of,  zvii.   876;    Sir 


John  Campbell's  Letter  to  Lord  Stan- 
ley on,  xviii.  375 

Circuits,  necessity  for  a  new  arrangement 
of,  xxix.  264 

Ciroumstantial  evidence,  collection  of  cri- 
minal cases  illustrative  of  its  several 
classes,  xx.  19,  48 

Clark,  Charles,  his  Summary  of  Colonial 
Law  reviewed  and  commended,  xiv.  375 

Clergyman  refusing  to  solemnise  a  marri- 
age, whether  he  be  punishable  at  law, 
considered,  xxx.  337 

Coal- Mines,  exception  of,  on  partition  of 
an  estate,  xxv.  50 

Cobbett,  W.,  his  edition  of  the  Imprison- 
ment for  Debt  Act,  xx.  328  et  seq. 

Coke,  Sir  Edward,  life  of,  by  C.  W. 
Johnson,  reviewed,  xix.28l ;  character 
of  the  work,  t6. ;  birth  and  education 
of  Coke,  282 ;  state  of  legal  society  at 
that  time,  284 ;  his  professional  career, 
286;  elected  to  parliament,  288  ;  ap- 
pointed solicitor  -  general,  and  chosen 
Speaker,  290;  made  attorney- general, 
291  ;  his  conduct  on  the  trials  of 
Essex  and  Raleigh,  292;  his  speech 
on  the  gunpowder  treason  case,  295 ; 
his  marriage  to  Lady  Hatton,  296 ; 
Bacon's  hostility  to  him,  297  ;  ap- 
pointed chief  justice  of  the  Common 
r leas,  299;  his  judicial  independence, 
300 ;  appointed  chief  justice  of  the 
King's-  Bench,  301 ;  presides  at  the 
trial  of  the  murderers  of  Overbury,  304 ; 
summoned  before  the  council,  307; 
their  judgment  on  his  Reports,  309; 
his  dismissal,  and  his  conduct  under  it, 
310;  affair  of  his  daughter's  marriage, 
312 ;  his  subsequent  parliamentary 
career,  314 ;  his  persecutions  from  the 
court,  ib,;  his  retirement  into  the 
country,  and  death,  316;  his  personal 
appearance,  317;  his  family,  318  ;  his 
legal  works,  ib, 

Coleridge,  Mr.  Justice,  appointment  of, 
xiii.  278 

Colleges,  legislative  power  of,  considered, 
xix.  245 ;  opinion  of  Blackstone  thereon, 
248 ;  deBmtion  and  objects  of  corpora- 
tions, 250;  their  privileges,  ana  the 
legal  restrictions  on  them,  251 ;  theur 
power  of  making  bye-laws,  254 ;  sum- 
mary of  the  argument,  258 

Collieries,  on  the  rating  of  to  the  relief  of 
the  poor,  xix.  378  et  seq, ;  profits  of  col- 
lieries, 386;  account  of  the  corps  of 
miners,  387 

Collision  at  sea,  law  of,  xvii.  326. 

Colonial  Law,  Mr.  Clark's  summary  of, 
reviewed  and  commended,  xiv.  375 ; 
unsatisfactory  state  of  the  law  in  the 
different  colonies,  385 

ColoBtftl  and  Foreign  Law,  Mr.  Btixge's 
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Commentaries  on,  reviewed,  xiz.  104 ; 
object  and  plan  of  the  work,  105  ;  re- 
marks 00  the  conflict  of  laws,  HI;  law 
of  domicile,  112;  examioatioa  of  the 
roles  of  law  as  to  the  personal  staloa  in 
respect  to  legitimacy,  115;  to  majority, 
120;  to  marriage,  121 ;  divorce,  126; 
alienage,  &c.  t^, ;  general  character  of 
tbe  work,  131 

Colqobooo,  L.,  his  report  of  proceedings 
in  a  Scotch  lunacy  case,  xxii.  386 

Coltman,  Mr.  Justice,  appoiotsieot  of, 
xvii.  473 

Comity  of  Nations,  uxl,  276 ;  abseoee  of 
any  conflict  of  Uw«  in  ancient  jwispra- 
dence,  ib, ;  its  first  appearance  in  illa- 
tion to  the  system  of  personal  laws  in 
Enrope,  ih,-^  Lord  $toweU  and  JAr* 
Justice  Story  on  the  conflictus  legum, 
279 ;  English  antborities  as  to  the 
respect  to  be  paid  to  foreign  laws,  ih, ; 
in  criminal  law,  285;  in  other  cases, 
286 ;  as  to  the  law  of  domicile,  291  ; 
of  infancy,  i6. ;  of  lunacy,  294 ;  of  bank- 
ruptcy, 296;  of  marriage  and  descent, 
297 

Common  Pleas,  Court  of,  discussion  on 
the  legality  of  the  king's  warrant  for 
opening  it»  zxi.  227  ;  impolicy  of  re- 
storiog  its  monopoly,  450 ;  observations 
on  the  closing  of,  xxiii.  131 ;  decision 
of  the  Court  thereon,  228;  transfer  of 
the  Court  of  Appeal  from  the  revising 
barristers,  to,  xxix.  507 ;  necessity  of 
.  opening  the  Court,  xxxi<  241 

Compromise,  or  family  anangements,  law 
of,  discussed,  xxv.  271—288. 

Confessions  in  Criminal  Cases,  Mr«  Jcqr's 
Treatise  on  the  admissibility  of,  xxyiii. 
I ;  proposed  alteration  in  the  law  of  the 
subject,  13 

Consideration,  pleading  and  proof  of,  in 
actions  on  bills  and  notes,  xiv.  141 ; 
recent  decisions  on  the  new  rules  re- 
lating thereto,  \h. 

Consolidation  of  the  statute  law,  xiv»  241. 
See  Statute  Law 

Continental  Bar;  state  of  the  profession 
iri  France,,  Germany,  Spain,  and  Itnly, 
xiii.288;  aqcountof  mode  of  attaining 

.  the  bar,  and  of  the  station,  duties,  and 
emoluments  of  advocates*  in  .  Fraoce, 
ib. ;  in  Germany.  293 ;  in  Jta^y,  296 ; 
and  in  Spain*  306 

Contribution  by  remainder-man  to  ex- 
penses on  H^newing  leaseholds  for  lives 
in  settlement,  the  law  relatmg  to  con- 
sidered, XX  vi.  105 

Conveyances,  bill  for  the  aroeDdnieol  of 
the  stamp  duties  considered  with  rela- 
tion to  the  stamps  on,  xvi,  318  tt  $eq, ; 
law  and  authorities  relating  to  stamps 
on,  examined,  xxi,  121  «<  teq. ;  stamps 


on,  when  part  of  the  pwcbase  money  is 
aecared  on  mortgage,  xxv.  44^  cob- 
▼eyances  and  mortgages,  stamp  dxuBa 
on,  xxvii.  67  ;  from  assi^iees  oT a  iMttk- 
mpt,  stamp  dnty  on,  zxix.  72 

Conveyancing,  practittl  points  in,  xsir. 
106^116;  liability  (^  a  purchaser  Id 
see  to  the  aj^lication  of  the  pop^baK 
money,  106;  coveoanU  for  tiile,  llO; 
power  to  appoint  land  enables  the  donct 
to  direct  a  sale,  112 ;  r^hts  of  mort- 
§^ee  against  a  tenant,  IL3|  deebra- 
tioQS  in  lien  of  alfidavits,  1 15  ;,meiDo- 
randa  on  the  purghas^  of^  a  share  of  a 
reversionary  trust  fund,  9xviii..L14; 
on  bequests  to  charities,  1 16 

Convoy  of  merchant  ships,  law  relatii^to, 
xiv.  119   . 

Cooper*  C.  P.,  hi»  reports.of  cases  docided 
by  Lord  Brougbam,  character. of^^xv. 
146;  his  preface,  1^.   .    ^ 

Copyright,  law  of,  in  America,  xim-  391 ; 
account  of  the  ease  of  Who?loa  v. 
Peters,  in  the  Supreme  Court  of  .the 
United  States,  ib,;  arguments  urged  in 
favour  of  a  copyright  at  common  iaw, 

.  333—339;  judgment  of  the  e^urt 
therieon,339;  dimcuUies  attendtiog  the 
plaintiff's  claim  under  the  statu^ 
.  340 ;  bill  to  amend  the  law  renting  to> 
in  England,  xviii.  192,  jht,  365 ;  .ge- 
neral feeljng  of  mankind  in  favour  of 
the  right  of  perpetuity  in  authors,  jb. ; 
foundation  of  their  right  to  proflts  from 
the  publicatiom  of  their  works.  3^  $ 
how  far  it  may  be  limited,  without  .in- 
justice, 368  ;  probable  limited  opora- 
tion  of  this  bill,  361 ;  neoe^tjF  of  ^ 
restriction  on  the  power  of  parting  Dipth 
the  whole  copyright,  370 ;.  objeptWos 
to  the  tulL  exaipinsd,  t^^^t  s^*.; ,  disr 
cussion  oil  iu  secoi^.  readmii^.'i?^  ; 
copyright  in  s9rmons«  xx¥.  24^;.,thf 
new  copyright  act,  xxviii.,513.  .   / ./ 

Corpi»ration  Aot^  the,  remM^  <<>na ,  xiv. 
237.  :    .  ..;  .0., 

Corporation  Commissicmers,  Lord  |i^|ipdr 
hurst's  observations  o^,  xj^^  43&  .,%» 

Corporations,  Me»«welbeT  fH)d,Sl^plie9s's 

.  history  of*  xiii.  4O0 ;  ,4^uif^  a^diob- 
jects  of«  xix«  25O.s..th«A<;pr}yi)W0^nd 
the  legftl  iPeBtricAions.o9i.jtlH9Pii.V46l ; 
their  power  of  making  bj^-b>^  tfi/^i ; 
powers  o£  visitors  in  eleojn^sSPfif^s^f 
porations,  nix*  K  ..  )  k  . .  lol 

Cory,  J.  P.,  his  treatise ^tk.ncf»uu^%f9!iii 

the  Law  of  Paitnership,  revidl^e4s/W. 

•.1-7-24,      .,  •.-•.    .:.:,...     » 

Costs  in  trespass  to  real. pfoperty^fopfera- 
tioo  of  the  new  pleaditogmle^EfMW'^n 
J  ]  5 ;  reeent  cases  relating  4^  »x«^6 ; 
lettes  on  the  present  system  oi.lskiD^, 

•    *sviy'474-  ■  '  .       .  :    .i^j^^iii 
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Cottenham^  Lord  Chancellor,    bis  New 

Orders  io  Chancery,  xxvi.  255;    ab- 

stract'of  them,  260 
Coansel,  Hcense  of,  and  criminal  proce- 
'  dure,  remarks  on  a  pamplilel  relatlngr 

to,  XXV.  143;  Mr.  Phillips's  defence  of 

Couryoisier,  146:  suggested  improve- 

m'eiits  in  the  Conduct  of  criminal  cases, 

}4l;    complaints  of  the  prolixity  of, 

axvH.  485 
Couttijr  rales,  their  nature,  and  the  pur- 
*    ttbsefif  to  which  they  are  applJcanle, 
■-' iviit   332';    mischief^  of  the  present 

mode  of  management,  334;  extracts 

-   itoTti  Mr;  iMnUiOs's  treatise  on  the  snb- 

*  Jetet, ' •  335  ;  •   nnequal    distribution    of 

county  tkWs,  339 ;  betteficial  effects  of 
'  tt^w'^VtiluAtions  in   several    counties, 

341  ;  plan  of  Mr.  Hume's,  bill,  347 
Courtt;  ot  !^w,  proposed  removarof,  xxivl 
- '  239 ;  evidence  before  the  committee  on 

the  removal  of,  xxviti:  513 ;  opinions  of 
'  lawyers  ^s  to  1h^  associations  of  Wttet- 

mfnstbr  Halt,  514;  the  same  subject 
' '  consider^;  ixix.  }62 ;  insufficiency  of 

tb^  existing  arrangements  shown,  ib, ; 

proposed  sites  of  the  new  buitdiogs, 

179;  objections  to  the  change  consi- 
'  dered,  iBO;  division  of  the  law  lords 

on  the  question,  508  i 

Cbttils  of  Quarter  Sesstonii  B?)l,  remarks 

oujitix.  476 
Court  of  King's  Bench,  accumulation  of 

arrears  of  business  ia,  xviii.  224  ;    xxi. 

228 
Courts  rnaittal,  their  several  kinds,  xiv. 

9;  fbeii^  jurisdiction,  practice,  &c.  U 

Cottribisier,  discission  relating  to  Mr. 
C.  Phillips's  defence  of,  xxiv.  238, 
«xf:146 

Covenant,  breach  of,  law  relating  to  for- 
'  fetture  by,  discussed,  xxii,  319  «<  seq. 

CovenaYrts  for  title,  x^iv.  110 

Crawford,  Mr.,  his  report  on  tbo  Am^ri- 

'  can^  peuHentkry  system,  reviewed .  and 
commended,  xiv.  361 

Crtofe,  the  tase  of  the,  xxvii;  31^1 ;  alleged 
facts  of  tbe  catie  ex^min«d,  38^;  as- 
«ompli6D8  (^  fact  and  Ikw  in  Mr.  Web* 
stet's  note,  982,  886 ;  debate  on  the 
lubjtel  in  the  House  of  Lqm18,'386; 

.  '  UBJustifiebleikefiS  of  tb«  demand  of 
America,  890 

CMsaweU«  C,  appointed  a  judge  of  the 
Court  of  Common  Pleas,  xxvii.  244 

6rtw6;*8fr  Randal,  notice  of  the  life  of, 
'Xxn»l08 

Criminal  intention,  doctrine  of,  consi- 
lAcvodv  xxvii.  a70--381 

CrinMflal  law,  defeota  of,  xxviii.l;  use- 
l«iss  pveoisioD  «f  indietmento,  tA. ;  ex- 
attftj^lM  of  the  escape  of  criminals 
thereby,  2 ;  proposed  remedy  by  gene- 


ral power  of  amendment,  3 ;  objec- 
tions considered,  4;  proposed  altera- 
tiods  in  the  law  relating  to  confessions, 
13;  absurdities  of  the  present  system 
illustrated,  14:  imperfections  of  the 
present  mode  or  deciding  crown  cases 
reserved,  19;  proposed  remedies,  21  ; 
uneq[ual  discretion  of  the  judges  in  the 
apportionment  of  punishments,  23 ; 
late  sittings  of  the  Central  Criminal 
-  Cburt,  26 ;  propriety  of  more  frequent 

•  sessions  of  tne  peace,  27 ;  suggested 
exten^on  of  the  power  of  summary  ad- 
judication in  cases  of  petty  larceny^ 
28  ;  nttdu6  severity  of  the  law  against 
ttoelfing,  31 ;  and  against  infanncide, 

'  '82 ;  proposed  remedy  in  the  latter  case, 
'    33 

CHmtnal  law,  first  report  of  the  commis- 
sioners on,  xiii.  1 ;  its  unsatisfactory 
clmracter.  ih. ;  historical  sketch  of  the 

•  modem  improvements  in  the  criminal 
law,  2 — 10;  heads  of  the  commission- 
ers' report,  10 ;  the  diflBcuUies  of  their 

'  teak,  12;  difficuttyof  stating  general 
rules  and  principles,  13;  illustrated  by 
the  rules  relating  to  the  law  of  theft, 
1 7  etstq. ;  digest  of  the  laiv  of  theft,  t)y 
the  oommissioners,  with  remarks  there- 
on, 27—87 ;  doctrine  of  constructive 
possession,  38 ;  the  difficulties  resulting 
m>m  the  state  of  the  law  overrated  by 
the  commissioners,  48;  reconnnenda- 
tion  of  declaratory  acts,  ib. ;  nature  of 
the  praposcd  digest,  44 ;  conclusion  of 
the  report,  49 ;  reasons  against  a  digest, 
50;  unsatisfactory  definitions  of  the 
French  and  Louisiana  codes,  52,  53 ; 
jmpructicability  of  carrying  a  code 
through  parliament,  59 :  second  report 
oto,  reviewed,  xvf.  369 ;  introductory 
remarks,  t6. ;  the  Prisoners'  Counsel 
Act,  871 ;  Sir  F.  Pollock's  suggestions 
thereon,  372;  probable  effects  of  the 
new  law,  378;  remarks  of  the  com- 
missioners on  the  present  system  of 
punishments,  876;  unwillingness  to 
prosecute  for  capital  ofiences,  878; 
consequences  of  indefinite  punishments,  . 
380;  general  conclusions  as  to  the 
limitation  of  capital  punishments,  364 ; 
observatiooa  and  suggestions  as  to  se- 
condary punishments,  386 ;  outline  of 
the  commissioners'  plan  fat  a  scale  of 
punishments,  393 ;  recommebdation  for 
extending  tho  period  between  judgment 
and  exeeution,  396 ;  proceedings  of  the 
conrnussioners  noticed,  xvii.224, 471 ; 
fourth  report  on,  reviewed,  xxii.  1 ; 
general  beade  of  tbe  report,  2 ;  difii- 
eultlee  in  framing  a  digest  of  the  crimi- 
nal law,  4 ;  classifieation  of  crimes,  8 ; 
ekoseaofpumsbment  recommended,  10; 
distinction  between  principals  and  aooes- 
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Tories,  15 ;  ditMrt&tlon  oq  the  law  of 
homicide,  17 ;  remarks  on  the  doctrine 
of  implied  malice,  19 ;  on  death  from 
negligence  ^  25  j  or  in  the  pttrsuit  of  an 
unlawful  object,  37 ;  analysis  of  the  pro- 
posed digest  of  the  law  of  homicide,  29 ; 
articles  of  the  dimt  of  murder,  3 1 ;  of 
extenuated  homicide,  82  $  inexpediency 
of  adopting  the  Ffench  praclice  as  to 
extenuatiDg  circumstances,  85;  |jro- 
posed  digest  of  offences  against  the  per- 
son, 40 ;  and  of  criminal  violations  of 
the  right  of  property,  43  $  doctrine  of 
constructi?e  possession,  49;  digest  of 
theft,  60;  aggravated  theft,  56;  false 
pretences,  57 ;  malicious  injuries  to 
property,  69 ;  general  remarks  on  the 
report,  60 :  fifth  report  of  the  commis- 
sioners on,  reviewed,  xxiv.  1  —  35 ; 
}>lan  of  the  report,  1 ;  burglary,  5 ;  of- 
ences  against  the  executive  power,  17 ; 
offences  against  the  administration  of 

i'ustice,  by  judicial  officers,  19 — 28; 
►y  jurors,  18;  perjury,  ib,;  offences 
by  counsel,  23;  and  by  ministerial 
officers,  25 ;  obstructions  and  offences 
by  private  persons,  26;  indirect  ob- 
structions of  courts  of  justice,  28 ;  ba- 
ratry,  maintenance  and  champerty,  ib.; 
forgery,  29 ;  offences  against  the  public 
pence,  32;  sixth  report  of  the  commis- 
sioners on,  reviewed,  xxvi.  I ;  treason, 
1*6. ;  misprisions  and  contempts;  17 ; 
offences  against  the  royal  prerogative, 
ib. ;  proposed  digest  of  these  subjects, 
IB ;  laws  against  Jesuits,  19 ;  libel, 
20 ;  prefatory  remarks  thereon,  22  ; 
propositions  of  the  commissioners,  39 ; 
proceedings  by  criminal  information, 
46;  offences  against  religion,  60;  of- 
fences relating  to  the  coin,  and  against 
the  revenue,  ib,;  seventh  report  on, 
reviewed,  xxx.  1 ;  its  importance,  ib, ; 
practicability  and  expediency  of  a  di- 
gest of  criminal  law,  ib.;  benefits  of 
consolidation  stated,  2—18 ;  abrogation 
of  unjust  and  absurd  doctrines,  2 ;  abo- 
lition of  obsolete  laws,  3 ;  the  refctifying 
inequalities  of  punishment,  5 ;  the  com- 
missioners* observations  thereon,  6; 
the  qualification  and  definition  of  doubt- 
ful rules  of  law,  9 ;  publicity  of  the 
law  when  consolidatea,  12 ;  increased 
facility  in  making  subsequent  amend- 
ments, 15;  advantage  of  an  authentic 
guide  to  the  courts  of  law,  and  espe- 
cially the  quarter  sessions,  16;  prac- 
ticability of  a  digest  considered,  18  ; 
observations  on  the  act  drawn  by  the 
commissioners,  19 ;  detailed  examina- 
tion thereof,  22 -~44;  their  division  of 
punishments,  45 
Criminal  legislation  aiid  jurisprudence  in 
Oermany  and  Switzerland,  state  of,  xv. 
119,    See  Germany, 


CrinlinBl  procedaie,  queries  6n,cin«iiUt6d 
by  the  criminal  law  commissioners, 
xxxi.  240 :  defecU  of,  241 ;  queries 
circulated  by  the  criminal  law  com- 
missioners, ib,:  suggestion  for  the  abo- 
lition of  grand  juries,  242 ;  defects  of 
the  institution,  ifr.;  the  arguments  in 
its  favour  considered,  249 ;  suggested 
establishment  of  police  courts  generally, 
251 ;  of  stipendiary  chairmen  at  ses- 
sions, 254;  of  appointment  of  crown 
prosecutors,  257;  objections  thereto, 
258 ;  the  system  of  public  prosecutors 
in  Ireland,  26;  in  Scotland,  260;  in 
France,  261  j  proposed  plan  for  Eng- 
land, 262;  suggestions  for  improve- 
ments as  to  the  time  of  trial,  265 ;  as 
to  furnishing  copies  of  indictthents,  &c. 
266 ;  proceedings  at  trial,  268 ;  right 
of  challenge,  269 ;  introduction  of  spe- 
cial juries  in  criminal  cases,  271 ;  award 
of  costs  on  acquitul,  273;  summary 
of  proposed  remedies,  274 

Criminal  statutes,  of  1  Vict.,  substance  of, 
with  observations,  xix.  55 ;  the  Forgery 
Act,  56 ;  act  relating  to  offences  agunst 
the  person,  57 ;  to  burglary  and  steal- 
ing in  a  dwelling-house,  6l ;  robbery 
act,  63  ;  act  for  amending  the  law  re- 
lating to  the  burning  or  destroying 
buildings  or  ships,  64  ;  piracy  act,  66 ; 
act  for  abolishing  the  punishment  of 
death  in  certain  cases,  ib. ;  general  re- 
marks, 67* 

Criminal  trials,  Mr.  Jardine's  collection 
of,  reviewed,  xvi.  247  ;  merits  and  in- 
terest of  the  work,  ib. ;  the  author's  re- 
searches in  the  State  Paper  Office,  &c. 
248;  trials  contained  in  his  first  vo- 
lume, observations  on,  251  et  seq, ; 
trial  of  Sir  N.  Throgmorlon,  251 ;  of 
the  Duke  of  Norfolk,  252;  of  Dr.  Parry, 
253 ;  of  the  Earis  of  Essex  and  South- 
ampton, t6.;  of  Sir  Walter  Raleigh, 
256 ;  trials  arising  out  of  the  gunpowder 
treason,  259  et  $e(u ;  notices  of  the  con- 
spirators, &c.  262:  in  America,  Mr. 
Chandler's  collection  of,  xxviii.  269 

Croke,  Sir  George,  notice  of  the  life  of, 
xxix.  346 

Cruelty  to  animals,  defect  in  the  law  re- 
lating to,  pointed  out,  xxiii.  449 

Cruise's  Digest,  Mr.  White's  edition  of, 
reviewed,  xiv.  361 


D. 

Daniell,  £.  K.,  his  Considerations  on 
Reform  in  Chancery,  xxvii.  102  ;  ap- 
pointed a  bankrupt  commissioner,  xxviii* 
613 

Debtor  and  creditor,  law  of,  as  afifected  by 
th6  2  Viet.  e.  110,  etamiii«d,  xx.  328 
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Debts,  voluntary  assignments  of*  xxvii. 

399 
Declarations  in  lieu  of  affidavits,  xxiv.  115 
Demurrage,  law  relating  to,  xvi.  342 
Denman,  JLord,  his  act  for  taking  away 
costs  in  frivolous  suits,  xxiv.  354 ;  duty 
of  the  judge  under  it,  355 :  bis  bill  for 
removing  the  incapacity  of^witnesses, 
xxvii.  485,  xxx.  513 
Dependencies,  Mr.  Lewis's  Essay  on  the 
government  of,  reviewed,  xxviii.  122  et 
seq.i  merits  of  the  work,  123  ;  rules  as 
to  the  application  of  the  laws  ofthe  mo- 
ther country  to  dependencies,  139 
Dilapidations  and  repairs,  liability  of  te- 
nants for,  summary  of  the  law  on  this 
subject,  xxiii.  302  et  seq» 
Discovery,  law  of,  review  ofthe  authorities 
relating  to,  xvi*  286  et  seq. ;  review  of 
Mr.  Wigram's  work  on,  590  ;  remarks 
on  Mr.  Bosanquet's  letter  to  bim,  294; 
and  on  Mr.  Hare's  Treatise  on  Dis- 
covery, 299,  303:  second  edition   of 
Mr.  Wigram's  work  on,  reviewed,  xxiii. 
286 
Dishonour  of  bills  and  notes  of,  notice  of, 
summary  of  the  law  relating  to,  xxvi. 
310—318 
Disraeli,  The  Queen  v.,  case  of,  xxii.  259 
Distress  for  rent,  law  relating  to,  stated, 
xxiii.  75  et  seq, ;  for  what  rent  a  dis- 
tress may  be  made,  75 ;  when,  78  ;  by 
whom,  t9  ;  where,  84  ;  on  what  goods, 
87  ;  mode  of  disposing  of  the  goods  dis- 
trained, 91 
Divorce,  law  of  England  relating  to,  con- 
sidered, xxix.  267.     See  Marriage, 
Dominion  of  the  seas,  the,  xxv.  71 ;  ge- 
neral right  of  navigating  the  seas^  tb, ; 
claim  of  Great  Britain  to  the  dominion 
of  the  open  seas,  considered,  73  ;  Sel- 
den's  Mare  Clausura,  ib» ;  other  au- 
thorities, 75  ;    prerogatives  claimed  as 
belonging  to  the  British  naval  domi- 
nion, 85 
Drunkards,    criminal    responsibility    of, 
xxvi.  392  ;  doctrine  ofthe  English  law 
on  this  subject,  400 
Dublin  Law  Institute,  papers  of,  xxvii. 
362 ',  opening  address  of  the  principal, 
363 ;  usefulness  and  progress  of  the  so* 
ciety,  i6.;  Archbishop  of  Dublin's  ad- 
dress, 368 :  petition  of  Mr.  Kennedy, 
the  principal,  to  parliament,  xxx.  514 
Duckworth,  Mr.,  his  appointment  as  a 

master  in  Chancery,  xxi.  452 
Duelling.  French  laws  on,  review  of,  xxvi. 
318  J  history  of,  319  ;  present  state  of 
the  law,  333  ,  laws  against  duelling  in 
other  countries,  ib, :  undue  severity  of 
the  English  law  against,  xxviii.  31 
Durham,  Lord,  his  Canadian  ordinances, 
the  authorities  on  which  their  legality 
or  illegality  depends  colleciedi  xx,d84; 


further  remarks  on  their  legality,  zxi. 
171 
Dyer,  Lord  Chief  Justice,  notice  of  the 
life  of,  xxix*  340 


Early  English  Lawyers,  notices  of  the 
lives  of; — Bracton,  xxvi.  267;    Gas- 
coigne,  272 ;  Fortescue,  2?6 ;  Little- 
ton, 285  ;  Glanville,  xxviii.  392 ;  Sir 
John   More,   398;    Fitzherbert,  400; 
Plowden,    xxix.    335 ;    Dyer,    340  ; 
Croke,  346 ;  Sir  Nicholas  Bacon,  xxx. 
277;  Staunford.xxxi.92;  Hobart,94; 
Noy.  97  ;  Sir  Randal  Crewe,  103 
Ecclesiastical  Courts  Bill  and  Doctors' 
Commons,  xxix.  410;  Dr.  R.  Philli- 
more's  defence  ofthe  bill,  ib, ;  petition 
of  the  Law  Society  against  it,  ib. ;  ne- 
cessity for  an  assimilation  of  the  testa- 
mentary business,  412;  examination  of 
the  arguments  as  to  the  necessity  of  an 
exclusive  study  of  civil  law,  413 :    the 
new  bill  noticed,  xxxi.  483 
Ecclesiastical  Law,  Mr.  Rogers's  work 
on,  reviewed,    xxiv.    117;    bastardy, 
119  ;  canon  law,  121 ;  church  repairs, 
123  ;   church  service,  ib, ;  mairiage, 
124;  prohibition,  127;  vestries,  129; 
wills,  ib. ;  church  rates,  ib, 
Eldon,  Lord,  life  of,  xx.  48 ;  his  family 
and  birth,  49  ;  his  education  at  school, 
50;  and  at  college,  51 ;  bis  marriage, 
56 ;  admitted  of  tbe^  Middle  Temple, 
59 ;  his  studious  habits,  60  ;  called  to 
the  bar,  61 ;  made  a  commissioner  of 
bankrupts,  ib, ;  his  progress  into  prac- 
tice, 62 ;   made  king's  counsel,  65  ; 
enters  parliament,  68 ;  his  parliament- 
ary speaking,  70 ;  appointed  Solicitor- 
General,  74;    Attorney -General,  i6.; 
his  conduct  of  the  state  trials  of  1794, 
ib. ;  and  of  subsec^uent  trials,  81  ;  ap- 
pointed chief  justice  of  the  Common 
Fleas,  87 ;  Lord  Chancellor,  342  ;  his 
successive  periods  of  office,  ib, ;  his  ge- 
neral character  as  an  equity  judge,  ib. ; 
examination  ofthe  charges  made  against 
him  in  that  capacity,  343  ;  his  delay 
and  hesitation  of  judgment,  ib, ;  great 
value  of  his  judgments,  351  ;  his  al- 
leged abuse  of  his  jurisdiction  as  be- 
tween parents  and  children,  355 ;  in 
cases  of  copyright,  361 ;  and  in  the 
distribution  of  patronage  in  the  law  and 
in  the  church,  364;  his  sparing  be- 
stowal of  professional  rank,  366 ;  his 
courtesy  and  suavity  of  manners,  367 ; 
.  his  demeanour  towards  the  practitioners 
and  his  brother  judges,  369 ;  Mr.  Aber- 
cromby's  motion  of  censure  on  him, 
370;  his  witticisms  andbon  mots,  371 ; 
his  long  enjoyment  of  court  favour. 
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374;  Lord  Grey*8  charge  agaiost  him 
for  coromuDication  with  George  III.  in 
his  illness,  378;  character  of  him  in 
the  Edinburgh  Review  quoted,  381  : 
his  merits  and  defects  as  a  statesman, 
xxi.  56 ;  his  opposition  to  law  reforms, 
62 ;  and  to  the  amelioration  of  the  cri- 
minal code,  67  ;  his  discbarge  of  his 
duties  as  speaker  of  the  House  of  Lords, 
69 ;  his  influence  in  debate,  72 ;  spe- 
cimen of  his  parliamentary  oratory,  on 
the  Queen's  trial,  77;  his  constant 
attachment  to  the  church,  80  ;  his  op- 
position to  the  lepeal  of  the  Test  Acts, 
82 ;  to  Roman  Catholic  emancipation, 
83 ;  and  to  the  Reform  Bill,  86 ;  his 
subsequent  appearance  in  parliament, 
344 ;  his  domestic  bereavements,  347 ; 
bis  death  and  funeral,  348 ;  his  placa- 
bilitjr  of  temper,  and  benevolence  of  dis- 
position, 349 ;  bis  personal  appearance, 
ib, ;  genealogical  account  of  his  family, 
350 ;  his  will,  and  large  accumulation 
of  wealth,  351;  his  liberality  to  the 
poor  of  his  neighbourhood,  to  his  te- 
nantry, &c.  354;  his  neglect  of  reli- 
gious observances,  356 ;  his  domestic 
and  convivial  habits,  357  ;  thriftiness 
of  his  establishment,  359  ;  his  political 
and  sporting  anecdotes,  362  ;  nis  love 
of  field  sports,  364  ;  his  defeat  in  the 
contest  for  the  chancellorship  of  Oxford 
University,  366 ;  his  appearance  at  the 
Duke  of  Wellington's  installation  in 
1834.. 368;  foundation  of  the  Eldon 
scholarship,  369 :  note  on  the  life  of, 
xxii.  252 
Election  Committees,  vicious  constitution 
of,  xviii.  370;  Mr.  Buller's  plan  for 
their  amendment,  371 ;  proposed  court 
of  appeal  from  the  revising  barristers' 
decision,  373  ;  proposed  change  of  Mr. 
Buller's  bill  considered,  xix.  73  et  seq, ; 
Mr.  O'Connell's  counter  project,  88, 
n. :  committees  of  the  session  of  1838, 
XX.  288 ;  their  statistics,  ib, ;  incompe- 
tency and  partiality  of  their  decisions, 
290 ;  on  the  opening  of  the  Irish  regis- 
ter, ib. ;  on  treating,  bribery,  and  not- 
ing, 292  ;  and  on  other  more  technical 
points,  299 
Elections,  controverted,  observations  on 
the  law  of,  xix.  68  ;  proposed  changes 
of  Mr.  Buller's  bill  considered,  73  et 
ieq»;  Mr.  O'Connell's  counter  project, 
88,  n. 
Elliott,  G.  P.,  his  Treatise  on  the  Quali- 
fications and  Registration  of  Parlia- 
mentary Electors,  xxiii.  22 
Ellison,  Mr.,  appoij^ted  a  bankrupt  com- 
missioner, xxviii.  513 
Embargo  and  reprisal,  international  law 

of.  xxiv.  73—79 
Equity,  Courts  of,  Mr*  Gr^^ley's  Treatise 


on  the  Law  of  Evidence  in^  reviewed, 
xviii.  133  :  proposed  remedies  for  the 
abuses  in,  xxii.  255  :  the  Lord  Chan- 
cellor's bill  for  the  reformation  of,  dis- 
cussed, xxiii.  390;  postponement  of 
the  measure,  450  :  remarks  on  the  bill 
for  the  administration  of  justice  in, 
xxiv.  238 ;  its  abandonment,  483, 
xxvi.  237  ;  passsing  of  the  bill,  476  : 
early  records  in,  published  by  Sir  H. 
W.  Seton,  XXX.  95 ;  obiect  and  occasion 
of  the  work,  96;  early  jurisdiction  of 
the  Court  of  Chancery,  ib. ;  its  penal 
jurisdiction,  97 ;  early  recognition  of 
the  distinction  between  law  and  equity, 
98  ;  changes  in  the  equitable  junsdic- 
lion,  101  ;  ancient  pleading  and  prac- 
tice, 103  ;  origin  of  the  jurisdiction  in 
equity  traced,  104 ;  similar  separations 
of  tribunals  in  India,  106. 

Equity  Jurisprudence,  investigation  into 
the  history,  character,  and  doctrines 
of,  xxii.  62  et  seq.    See  America. 

Erskine,  Lord,  curious  letter  from,  xiv. 
297 ;  life  of,  xxii.  121  ;  his  birth, 
education,  and  early  pursuits,  ib,; 
called  to  the  bar,  125 ;  bis  first  intro- 
duction to  business  on  the  information 
against  Captain  Baillie,  126 ;  his  im- 
mediate success,  128;  his  defence  of 
Lord  George  Gordon,  133;  and  of 
Dr.  Shipley,  135 ;  his  attack  on  the 
established  doctrine  of  libel  law,  136  ; 
Lord  Brougham's  picture  of  him,  138  ; 
his  gaiety  of  temper,  140 ;  specimens 
of  his  professional  jokes  and  witticisms, 
144, 272  ;  his  entire  identification  with 
his  cause,  272  ;  professional  anecdotes 
of  him,  273  ;  and  of  his  contests  with 
his  contemporaries  at  the  bar,  275  et 
seq.- ;  his  failure  in  parliament,  283 ; 
his  speeches  at  the  bar  of  the  House  of 
Commons  against  the  monopoly  of  the 
Stationers'  Company,  285  ;  on  the 
Westminster  scrutiny,  287  ;  and  as 
counsel  of  the  East  India  Company, 
ib.  y  his  re-introduction  into  parliament, 
288  ;  Pitt's  superiority  over  him,  ib,  ; 
his  breach  with  Burke,  289;  his  manner 
and  appearance  in  the  House,  292  ; 
his  egotism,  295;  his  intercourse  with 
Parr,  303  ;  his  poetical  attempts,  306 ; 
specimens  of  his  speeches  on  crown 
prosecutions,  308 ;  his  skill  and  success 
in  actions  for  adultery,  &c.  xxiii.  36; 
his  pleadings  in  libel  cases,  40 ;  and 
in  cases  of  high  treason,  42 ;  his  de- 
fence of  Hardy,  &c.  44  ;  trial  of  Home 
Tooke,  56 ;  Erskine's  speech  for  him, 
59 ;  trial  of  Thelwall,  6%  ;  prosecution 
of  Paine,  &c.  for  blasphemy^  66 ;  trial 
of  O'Connor,  71 ;  bis  defence  of  Had- 
field,  322;  extraordinaiy  subtlety  of 
insane    persons,  324;    Serjeant  Tal- 
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'  -=^-  -  fourd's  sketch  of  £rskine*s  professional 

7^-  ^^  powers,  327  ;    parallel    between   him 

'    '-  and  Curran,  329;  his  pamphlet  on  the 

■-  E.-^  ,    war  with  France,  332 ;  offered  the  Al- 

^:;::  torney- Generalship,  333  ;  his  visit  to 

-&--  ■  Paris,  and  reception  by  Bonaparte,  ib, ; 

iii^s  '  -  appointed  Lord  Chancellor,  337  ;   his 

^o^cs  judicial  qualifications,  ib, ;  extracts  from 

4  '  ^-  his  judgments,  338;  his  personal  de- 

:  -^  meanour,  342 :    resigns,  ib,  ;    liis  re- 

/jrj~  pugnance  to  Roman  Catholic  emanci- 

•i--    :-  pation,  343  ;  his  views,  feelings,  and 

..  -  opinions  when  out  of  office,  344 ;  his 

^     ^  bill  U)  prevent  cruelty  to  animals,  347 ; 

i^  .7^  the  ennui  of  his  later  days,  350;  his 

:  Zj::^  occupations,  351 ;  anecdotes  of  him  at 

Zs^'  **!**  period,  362;    his  Armata,  363; 

.  '^e  .^  his  letter  on  Fox's  speeches,  356 ;  his 

jij  a  literary  pursuits  and  private  life  in  re- 

r  tirement,  xxiv.  36 ;    his  poem  of  the 

Farmer's  Vision,  38,  his  indisposition 

to  legal  disci^ssions,  42 ;  his  jud^ent 

in  the  Banbury  case,  44;  specimens 

of  his  speeches  in  the  House  of  Lords, 

61 ;  his  bill  to  prevent  arrest  for  libel, 

53 ;  the  queen  s  trial,  64  ;  dinner  to 

him  at  Edinburgh,  66  ;  his  letter  on 

the  Greeks,  69  ;  his  last  publication, 

ib, ;  his  pecuniary  embarrassments,  60 ; 

his  personal  appearance  and  manner, 

61 ;   his  death,  62 ;    his  family,  63  ; 

sketch  of  the  life  of  Loid  Buchan,  64 ; 

and  of  Mr.  Henry  Erskine,  68. 

Erskine,  Mr.  Justice,    appointment  of, 

zxi.  229. 
Estates,  created  under  powers,  considera- 
tions on,  343 ;  estates  vested  in  trus- 
tees, considerations  on,  344 ;  for  life, 
Mr.  Bisset's  treatise  on,  reviewed,  xxix. 
66. 
Evidence,  in  the  court  of  equity,  Mr. 
Gresley's  tteatise  on  the  law  of,  re- 
viewed, xviii.   133 :  evidence  to    dis- 
credit, admissibility  of,  considered,  xtiii. 
108,  et  seq, ;  Lord  Denman's  act  for  re- 
moving the   incapacity  of  witnesses, 
xzvii.  485;  xxx.  613. 
Exchequer  bill  fraud,  xxvii.  245;  claims 

of  the  holders  of  the  forged  bills,  ih. 
Exchequer  in  equity,  orders  in,  xviii.  242. 
Executory  bequests,  construction  of,  dis- 
cussed, XXVII.  312. 


:  '^.  F. 

ji-  '■  Family  arrangements,  or  compromise,  law 

'.  '  relating  to,  discussed,  xxv.  271 — ^288. 

■u '  Fane,  Mr.  his  letter  to  the  Attorney -Ge- 

r.. '  neral  on  the  privileges  of  the  commis- 

r^  sioners   of   bankruptcy,    remarks    on, 

-   "  ^    xviii.  28 ;  his  letter  on  the  jurisdiction 

-:.t  ^  '    of  the  commissioners  of  the  Court  of 

-i>'^  Bankruptcy  in  cases  of  contempt,  re* 

■^  '  VOL.  XXXI.— NO.  LXIV. 


viewed,  xix.  260 :  his  observations  on 
the  act  for  the  abolition  of  imprison- 
ment for  debt,  xx.  328— -335. 

Fees  in  the  common  law  courts,  report  of 
commissioners  on,  xiv.  238  ;  proposed 
new  table  of,  xviii.  492  ;  table  of,  xix. 
230;  fees  for  sheriffs,  &c.  table  of, 
237 

Felony  and  its  incidents,  xviii.  357  ;  origin 
and  import  of  the  word  felony,  ib, ; 
definition  of  a  misdemeanor,  369  ;  dis- 
tinction between  felonies  and  misde- 
meanors, as  to  their  consequences,  360 ; 
and  as  to  accessories,  ib,;  nature  of 
benefit  of  clergy,  361 ;  its  abolition, 
362 ;  non-competency  of  felons  con- 
vict, 363 ;  their  disabilities  in  regard  to 
the  rights  of  property,  364 ;  doctrine  of 
corruption  ot  blood,  366 ;  and  of  con- 
fiscation, 366 

Fisher,  R.  T.,  his  edition  of  the  Wills  Act, 
xix.  132,  150 

Fitzherbert,  notice  of  his  life,  xxvii.  400 

Fixtures,  whether  goods  and  chattels  in 
the  reputed  ownership  of  a  bankrupt, 
xiv.  147  ;  summary  of  cases  on  this  sub- 
ject, ib,  et  seq, 

Fleta,  notice  of  the  book  so  called,  xxvii. 
397 

Follett,  Sir  W.  W.,  appointed  solicitor- 
general,  xiii.  278 ;  his  professional  cha- 
racter and  eminence,  ib, ;  resigns,  534 ; 
reappointed  solicitor  general,  xxvi.476; 
attorney-general,  xxxi.  483 

Foreign  and  colonial  law,  Mr.  B  urge's 
Commentaries  on,  reviewed,  xix.  104. 
See  Colonial  and  Foreign  Law, 

Foreign,  legal,  and  juridical  intelligence, 
xiii.  533  ;  xv.  230 ;  xvii.  223  ;  xviii. 
244 

Forfeiture  by  breach  of  covenant,  law 
relating  to,  discussed,  xxii.  319,  et  seq, 

Fortescue,  Sir  John,  notice  of  his  life> 
xxvi.  276 

Foss,  Edward,  his  Grandeur  of  the  Law, 
xxxi.  140 

France,  state  of  the  bar  in,  xiii.  288  ;  de- 
fects of  its  criminal  procedure,  xv. 
242  ;  recent  French  law  books,  230  ; 
xviii.  244  ;  legal  periodicals  published 
in  Paris,  xxi.  447  ;  inefficiency  of  the 
police  of,  xxiii.  376 

Freight,  law  of,  xvi.  119,  337 


Gascoigne,  Chief  Justice,  notice  of  his^ 

life,  xxvi.  272 
Gaselee,  Mr.  Justice,  retirement  of,  xvii. 

473 ;  death  of,  xxi.  462 
General  Record  Office,  jproposal  for  the 

erection  of,  revived,  xiu.  636 
KK 
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General  rules  of  the  common  law  courts, 
xv.  492;  xix.433;  xxin.  423 

Germany,  state  of  the  bar  in,  xiii.  288  ; 
293 ;  necessity  for  an  organized  police 
in,  xxiii.  383 

Germany  and  Switzerland,  present  state 
of  criminal  legislation  and  jurispru- 
dence in,  XV.  119  ;  partial  view  of 
codi^ation  prevalent  in  Germany, 
120;  new  criminal  codes  adopted  or 
proposed  in  various  states,  121  ;  acti- 
vity of  legislation  in  Switzerland,  124  ; 
projects  of  criminal  codes  there,  ib, ; 
latest  theories  in  Germany  on  criminal 
lep[is1ation,  126;  recent  works  on  cri- 
minal law,  127 

Gibbs,  Sir  Vicary,  life  of,  xiv.  58 ;  his 
birth  and  education,  t6.;  his  studious 
habits  as  a  pupil  and  special  pleader, 
60';  called  to  the  bar,  62;  counsel  for 
Hardy  and  Home  fooke,  ib»;  ap- 
pointed chief  justice  of  Chester,  and 
solicitor-general,  67 ;  attorney-general, 
ib, :  returned  to  parliament  for  Cam- 
bridge University,  ib.;  his  parliamen- 
tary character,  68  ;  extraordinary  num- 
ber of  his  ex -officio  prosecutions,  70 ; 
trial  of  Cobbett  in  1810,  73 ;  of  Gale 
Jones,  75 ;  of  Mr.  Perry  for  libel,  77  ; 
of  Mr.  Clifford,  79;  anecdotes  of 
Gibbs^s  conduct  and  demeanour  at  the 
bar,  82,  et  seq, ;  his  abilities  and  qua- 
lifications as  an  advocate,  84  ;  raised  to 
the  bench,  90 ;  made  Lord  Chief  Baron, 
i6. ;  and  Chief  Justice  of  the  Common 
Pleas,  91  ;  his  judicial  character  and 
habits,  92 ;  his  death,  94;  summary  of 
his  character,  95. 

Gifts,  perfect  and  imperfect,  law  relating 
to,  considered,  xxviii.  95;  rules  and 
principles  of  law  on  this  subject,  96 ; 
as  to  ^fts  of  personal  goods,  ib. ;  of 
choses  in  action,  99 ;  as  to  gifts  relating 
to  land,  108;  declarations  of  trust, 
109 ;  voluntary  conveyances,  113 

Glanville,  notice  of  his  life,  xxvii.  392 

Goulbum,  Serjeant,  appointed  a  bankrupt 
commissioner,  xxviii.  513 

Grand-children,  limitation  to,  by  will, 
XXX. 127 

Grandeur  of  the  Law,  or  Legal  Peers  of 
England,  the,  xxxi.  140 

Grand  juries,  observations  on  the  inutility 
of,  xxxi.  243,  et  seq. 

Gresley,  R.  N.,  his  treatise  on  the  law  of 
evidence  in  courts  of  equity,  reviewed, 
xviii.  133 

Guarantee^  summary  of  the  law  relating 
to,  XXV.  56  ;  operation  of  the  statute  of 
frauds  on,  57 ;  essential  properties  of 
an  instrument  of  guarantee,  64 ;  con- 
struction of  a  guarantee,  381 ;  means 
wherebv  it  may  be  vacated  or  dis- 
charged, 389 


H. 

Hale,  Sir  Matthew,  life  of,  xiv.  273.  See 
Wxlliami,  J.  B. 

Handwriting,  evidence  by  comparison  of, 
observations  on  the  law  relating  to,  and 
on  the  case  of  Doe  v.  Suck^moie,  xx. 
319 

Hardy,  T.  D.,  his  catalogue  of  officers  of 
the  .Court  of  Chancery,  xxix.  22 

Hare,  Thomas,  his  treatise  on  diseovery 
of  evidence,  reviewed,  xvi.  ^86 

Hargrave,  Francis,  life  of,  xxix.  75  ;  his 
family,  birth,  and  education,.«6. ;  en- 
tered of  Lincoln's  I^n,  and  called  to 
the  bar,  76;  his  marriage,  ib,\  his 
argument  in  Summerset's  case,  ib, ;  his 
zeal  in  the  collection  of  legal  MSS. 
78 ;  his  treatise  on  real  property  law, 
79  ;  his  edition  of  the  state  trials,  ih, ; 
other  publications,  «&. ;  disappointed 
of  an  Indian  juds^ip,  i6. ;  «,ppointed 
counsel  to  the  Treasury,  80 ;  his  trea- 
tise on  the  rule  in  Shelley's  case,  and 
Lord  Thurlow's  comments  thereon, 
81 ;  his  publication  on  the  Regency 
question,  and  its  effects,  85  ;  appointed 
recorder  of  Liverpool,  89  ;  frames  the 
Catholic  Relief  Bill  of  1794,  93;  his 
argument  in  Mr.  MyddIeton*s  case,  ib. ; 
summary  of  the  Thellusson  case,  95 ; 
Hargrave's  argument,  99 ;  his  **  Judi- 
cial Arguments,"  101  ;  afflicted  with 
occasional  mental  aberration,  103 ;  re- 
tires from  the  profession,  ib. ;  purchase 
of  his  books  and  MSS.  for  public  use, 
104 ;  his  death,  106  ;  summary  of  his 
character,  107 

Head,  Sir  Edmund,  his  able  report  on  the 
bastardy  law,  xxv.  35 

Heir,  right  of,  to  lapsed  interests  arising 
out  of  land,  xx.  163 ;  cases  between 
the  heir  and  next  of  kin,  165 ;  between 
*the  heir  and  residuary  devisee,  167  ; 
between  the  heir  and  other  devisees, 
172 

Hewley,  Lady,  her  charities,  xv.  316; 
case  of  the  Attorney- General  v*  Shore, 
discussed,  ib. ;  terms  of  the  trust,  318 ; 
proceedings  in  the  suit,  319 ;  grounds 
of  the  vice-chancellor's  judgment  con- 
sidered, 322 ;  legal  objections  to  the 
participation  of  Unitarians  in  the  cha- 
rity examined,  329  ;  intentions  of  the 
founders,  how  far  ascertainable  from 
the  deeds,  &c.  332  ;  or  from  external 
evidence,  337  ^  inquiry  into  the  pro- 
gress of  Unitananism,  339  ;  conclusion 
in  favour  of  the  defendants,  349 

Hill,  Serjeant,  memoir  of,  xxxi.  331 

Hobart,  Lord  C.  J.,  notice  of  his  life, 
xxxi.  94 

Hoffman,  Mr.,  his  work  on  lepil  educa- 
tion quoted  and  criticised,  xxi«  1,  tt  9eq, 
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Home,  Sir  William,  appointed  a  master 
in  chancery,  xzii.  257 

House  of  Commons,  recent  improvements 
in  the  conduct  of  the  private  business 
of,  xxix.  129 ;  general  nature  of  the  pro- 
ceedings on  private  bills,  ib. ;  changes 
in  the  practice  as  to  the  committee  on 
the  petition,  132  ;  as  to  the  committee 
on  tne  bill,  134 ;  and  as  to  the  passing 
of  the  bill  through  the  bouse,  136 ;  im- 
provements required  in  the  framing  of 
private  bills,  151 

Hudson,  J,  C,  his  directions  for  making 
wills,  &c.  xix.  132,  150 

Hughes,  W.,  his  treatise  on  conveyancing 
reviewed,  xxv.  94 

Humphreys,  W.  C,  his  observations  on 
the  inutility  of  grand  juries,  and  sug- 
gestions for  their  abolition,  xxxi.  241 

Hypothecation  of  ship,  law  relating  to, 
xiv.  99 


Ignorance  of  fact  or  of  law,  legal  conse- 
quences of,  xxvii.  90,  97 

Imprisonment  for  Debt,  bill  for  the  abo- 
lition of,  defects  of  pointed  out,  xiv. 
237  ;  act  for  the  abolition  of,  its  pro- 
visions examined,  xx.  328 ;  as  to  arrest, 
329 ;  as  to  its  provisions  for  extending 
the  remedies  of  creditors  against  the 
property  of  debtors,  334 ;  and  as  to  the 
insolvent  law,  340 ;  notices  of  the  se- 
veral treatises  on  the  act,  341 

Incumbents,  ri^ht  of,  to  fees  on  the  burial 
of  paupers  discussed,  xviii.  118 

Indemnity  security,  cases  relating  to,^  xxvi. 
340 

Indictments,  unnecessary  precision  re- 
quired in,  xxviii,  2 ;  proposed  power  of 
amendment,  3 

Infants,  custody  of,  Mr,  Serjt.  Talfourd's 
bill  to  amend  the  law  relating  to,  xvii. 
471 ;  xviii.  492  ;  xix.  480  ;  object  and 
history  of  the  bill,  xxi.  145  et  seq, ;  ob- 
servations upon  an  article  on  the  subject 
in  the  British  and  Foreign  Review,  159 
et  seq. ;  progress  of  the  bill,  xxii.  256 ; 
working  of  the  act,  xxiii.  229;  xxvi. 
237 

Infants,  the  liability  of,  in  respect  of  con- 
tracts discussed,  xxxi.  119 — 140 

Infanticide,  undue  severity  of  the  law 
against,  xxviii.  32 

Inferior  Courts,  responsibility  of  the  judges 
of,  xxiv.  336;  illustrated  by  a  case 
relating  to  the  Vice- Admiralty  Court  of 
Gibraltar,  ib. 

Injunctions,  history  and  practice  of,  xxvii. 
1 ;  separation  of  the  equity  and  common 
law  tribunals,  2 ;  instances  of  conflict 
between  the  two  tribunals,  3 ;  establish- 


ment of  the  principle  of  equitable  relief 
against  proceedings  at  law,  6 ;  the  in* 
junction  against  trial  of  an  action,  8 ; 
injunctions  in  an  interpleader  suit,  14 ; 
caution  exercised  in  granting  injunc- 
tions, 15;  injunction  against  piracies 
of  patents,  6cc.  18  ;  injunctions  to  pre- 
vent the  violation  of  a  contract,  22 ; 
and  against  using  a  contract,  &c«  ob- 
tained by  fraud,  24 

Inns  of  Court,  proposed  alteration  of  then? 
regulations  as  to  the  terms  necessary  to 
be  kept  by  students,  xiii.  535 

Insurance.     See  Marine  Insurance, 

Interment  of  bodies  in  towns, -report  of 
the  select  committee  of  the  House  of 
Commons  on,  reviewed,  xxix.  35 ;  in- 
conveniences and  evils  of  the  present 
system,  36;  want  of  space  in  the  burial 
grounds,  ib* ;  unhealthiness  and  degra- 
dation of  the  office  of  gravedigger,  38 ; 
infectious  effects  of  the  London  church- 
yards, ib, ;  their  being  thoroughfares, 
40 ;  proposed  remedies  considered,  41 ; 
places  ot  interment  in  various  ages  and 
countries,  ib, ;  difficulties  in  the  reform 
of  the  system  considered,  47 ;  how  far 
the  new  cemeteries  shall  be  parochial, 
ib. ;  expense  of  conveyinpr  funerals  to  a 
distance,  55;  compensations  to  incum- 
bents and  others,  57 ;  legal  questions 
affecting  the  subject  of  interment,  59 

International  law,  importance  of  the  study 
of,  xviii.  31 ;  Mr.  Wheaton's  Elements 
of,  33 ;  his  history  of  international  law, 
40 ;  defiintions  of  different  writers,  41  ; 
bases  and  sanctions  of  international  law, 
47 :  international  law  of  blockade  stated 
-and  discussed,  xxiii.  233;  law  of  em- 
bargo and  reprisal,  xxiv.  73;  interna- 
tional law  of  the  slave  trade  discussed, 
xxvi.  88—97 

Interpretation  of  law,  as  exemplified  in 
the  case  of  Rex  v.  Poor  Law  Commis- 
sioners, xvii.  351 ;  necessity  of  rules  of 
interpretation,  ib, ;  uncertainty  of  the 
law,  352 ;  continual  neglect  of  the 
proper  principles.of  interpretation,  353; 
case  of  Rex  v.  Poor  Law  Commission- 
ers, 356 ;  generality  of  the  provisions 
of  the  Poor  Law  Amendment  Act  on 
the  subject,  358 ;  observations  on  the 
arguments  and  deductions  of  the  judges 
in  this  case,  359  et  seq, ;  synopsis  of  the 
proposed  course  of  illustration  of  the 
process  of  interpretation  adopted  in  this 
case,  373 

Italy,  state  of  the  bar  in,  xiii.  288^  296. 


J. 

Jarman,  T.,  his  Treatise  on  Wills,  re- 
viewed, xxxi.  347 
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Jekyll,  Mr.y  death  of,  xvii.  473 

JemmeU,  Mr.,  aj^j^omted  a  bankrupt  com- 
roissionerj  xxviii.  513 

Johnson,  C.  W.,  his  Life  of  Sir  Edward 
Coke.  xix.  281.    See  Coke, 

JoDes,  Kev.  K.,  his  pamphlet  on  the  rate- 
abilUy  of  tithes,  remarks  on,  xx.  160 

Jov,  H.  H.,  his  treatise  on  the  admissi- 
bility of  confessions  and  challenge  of 
jurors  in  criminal  cases,  xxviii.  I 

Judges'  chambers,  unsatisfactory  mode  of 
disposing  of  the  business  at,  xxv.  244 

J^dgment«.  an  equitable  mortgage,  xxvii. 

Judgments,  law  of,  alteration  in  by  recent 
statutes  considered,  xxii.  349 

Jury^  trial  bv^  in  civil  causes  in  Scotland, 
xviL  229  (see  Scotland) ;  its  expediency 
in  civil  cases  in  general  discussed,  243 

Justices  of  the  peace,  unpaid,  xvii.  I ;  ob- 
jections urged  to  the  administration  of 
the  law  by  them^  ib. ;,  inconvenience  of 
a  change  in  the  system,  2 ;  sketch  of 
the  oriem,  nature,  and  extent  of  their 
judicial  powers,  3 ;  their  various  duties, 
5 ;  their  judicial  (unctions  in  sessions, 
7  i  remedies  for  the  correction  of  their 
legal  errors,  9 ;  summary  convictions, 
13 ;  proceeding  by  certiorari,  18  ;  coU 
lateral  effects  of  the  institution  of  un- 
paid magistrates,  19 ;  suggestions  of  re- 
forms in  the  system,  22 


K. 


Kelly,  P'.,  his  Punishment  of  Death  Bill, 
xxiv.  239 

Kenyon,  Lord,  life  of,  xvii.  252;  his 
family,  birth,  and  education,  t'6.;  en- 
tered of  Lincoln's  Inn,  253;  his  labo- 
rious application  tojegal  study,  ib. ;  a 
fellow  student  with  Dunning  and  Home 
Tooke,  254';  called  to  the  bar,  255; 
his  marriage,  257 ;  his  increasing  busi- 
.  ness^  ib,;  appointed  attorney- general 

.  and  chief  justice  of  Chester,  259 ;  his 
conduct  in  parliament,  260 ;  his  resig- 
nation and  reappointment,  261 ;  made 
Master  of  the  Rolls,  262 ;  his  conduct 
on  the  Westmmster  scrutiny,  ib, ;  ap- 
pointed chief  justice  of  the  Ring's 
Bench,  with  a  peerage,  265 ;  anecdotes 
illustrative  of  his  judicial  conduct, 
manner,  and  qualifications,  ib,;  his 
addiction  to  classical  quotations,  288  ; 
and  extraordinary  phraseology,  289 ; 
his  severity  as  a  criminal  judge,  295  : 
his  character  and  habits  in  the  adminis- 
tration of  criminal  law,  xviii.  49 ;  his 
legal  acquirements,  51 ;  hid  personal 
peculiarities,  52  ;  his  deficiencies  in  the 
House  of  liords,  65 ;  his  communica- 
tions with  the  kin^  on  the  cpronatjon 


oath,  71 :  his  death,  73 ;;  vaHotis  anec- 
dotes of  him,  75  et  seg,' 

Ker,  B.,  his  report  on  the  law  of  partner- 

.  ship,  xix.  241 

King,  Lord  Chancellor,  life  of,  xiil.  309 ; 
his  family,  birth,  and  education,  ib, ; 
his  early  studies  in  theology  and  church 
history,  310;  publication  of  his?  Work 
on  the  primitive  church,  ib,;  studieis  at 
Leyden,  313  ;  called  to  the;  bar,  and 
returned  to  parliaiSient,  t6.';  h&  re- 
lationship' and  corredpondenoe  with 
Locke,  315;  b1s  history  of  the  Apos- 
tle's Creed,'  31$;  elected*  reCordei'  nf 
London,  310;  oiie  of  the  managers 
agadnst  Sachev^H^  ib, ;  counsel  for 
Whistonj  ib,;,  atmoirited  dhief  JiiSliCe 
of  the  CoThmon  Fleas,  321' ;  Speaker  of 
the  House  of  Lords,  iiid  lord  bbaDcel* 
lor,  324;  raised  to  the  peerage,  t6.; 
his  judicial  character,  '326,;  decline 
of  his  health,  327  ^  various  'anecdotes 
of  him,  329 ;,  \^i3  resignatio|i  afad  death, 
330  .' 

Kihg'^  counsel,  appointments  6f,  xiiL282, 
536 ;  xvii,  473 

Knight  Bruce,  Mir.,  appointed' a' vice- 
chancellor  under  the  Admintdtratiqn  of 
Justice  in  EquUy  Act,  xxvi.  476 


La  Aonciere,  trial  of,  xV.  241 ;  inferiority 
of  France  to  Di^gland  in  resptecf  of  legal 
fdrhnt,  242  ;  especially  in  criminal  pro- 
cedufe,  ib, ;  details  of  the  case,  ^43— 
^48 ;  evidence  of  the  principal '  mt- 
nesses  stated,  248—267;  thfe  vefcfict 
and  sentence,  268;  remiirks  thereon, 
ib, ;  extraordinary  features  (rf  i^ie  case, 
269  ;  curious  traits  of  national  manners 
-disclosed  on  the  trial,'27S 

Law  Maxims,  xi^vii,  ^ ;.  effect  of  igno- 
rancc  or  mistake  of  fkct,  ib, ;  atid  of 
ignorance  of  law,  97 ;  doctrine  of  cri- 
minal intention  considered^  370;  ^cts 
of  God  6r  the  taw,  xxviii'.  340 ;  autho- 
rities illustrative  of  the  law  on  this  sub- 
ject collected^  ib,  etseq, ;  caveat  emptor, 
XXX.  289  ;  Ytgifantibus  et  noti  dormien- 
tibtis  jura  subveniunt,  300 ;  tolenti  non 

'  fit  injuria;  302;  interest  reipubJIc®  ut 
sit  finis  litiom,  318 ;  moduff  et  con- 
ventio  vincuiit  legem,  328 ;  consensus 
tollit  erroreta ,  326;  prior  tempore  potior 
jiife,  ib, 

LawStudetits,  preparatory  course  of  read- 
ing suggested  for,  xiu.  161 ;  proposed 
IMW  regtiliation  as  to  th^e  adthission  of, 
535 

Law  Studies;  Mr.  "Warren's  introduction 
to,  reviewed,  xx.  329 ;  analysis  of  Mr. 
Poffman's  worjt  o\k  this  subject,  xxi,  1 ; 


Q«(ieraJ,  IndeK. 


:^1 


t|ie  i^m,  2^  analytical  vccount  of 
books,  4 ;  the  author  s  resolutions,  ih. ; 
his  hints, for  the  relief  pF  mential  ex- 
haustion, 5  ;  objections  to  most  of  the 
.  ..published  pourses  of  law  reading,  7  ; 
~  suggestiqns  foi"  the  student^s  guidance, 
:  .8  et  H'j,  ^   selection  of  a  pleader,  12  ; 
^  ./requisites  oif  m  advocate,  13 ;  expe- 
.    dien^  of  attending  debating  clubs,  18 ; 
attendance  in  court,  25;    quotations 
..'from  Serjt.  Talfourd's  article  on  this 
, , '  i$ubjec.t  ui  the  .London  Magazine,  26 ; 
/    f^marlta  thereon,  32 
,^aiw,jW.  J.»  his  suppjcrrientaiy  pa^  to 
^  tjie  repoji^  on  bankruptcy  and  iosol- 
/Vency^.xxvii*  249 
Xawyers,  dutij^  of,  JVIr.  0*Brien^s  .york 
,  ^onv  i:e viewed ;  xxii.  1  j  account,  of  the 
., .  ,auitW^  ii!f.|  duty  of  a  barrister  in  un- 
.,  dertaking  and  conducting  a  cause^  4 ; 
how  far  he  represents  his  client,  9 ; 
^ .    Mr,  O^Brien's  remarks  on  the  lawyer's 
.    choice  of  a  callmg,  16  ;  the  lawyer  ad- 
vising on  evidence,  17;  cotisuUaUons,  - 
, ,  1 8  J,  the  lawyer  pleading  in  civil  causes, 
19 ;  drawing  of  deeds  and  wills,  2i  ; 
.  the.  lawyer  on  circuit,  23  ;  duties  with 
respect  to  fees,  24 ;  the  lawyer's  cour- 
tesy, and  intercpUDC  with  attorneys,  26 
Lawyers,  political,  of  tbe  17th  century, 
Mr.  Townsend's  memoirs  of,  xxx.  350 ; 
Maynard,  355  j    Sawyer,  362;   Wil- 
liams, 365;  Price,  370;  Shower,  373; 
,  Ljechmeie,  376   ,         .     . 
Leasea,  renewable '  for  l|ve8,  law  relating 
;  to,  disciiss|3d,.xx.l24  ;  liability  pf  equi- 
..;  table  mortgagees  of  leases  to  perform 

.  the  covenants,  xxiii.  295  , 
,.  legacies,  interest  on,  xxx.  218 
I^egiU.  estate,  the  projection  tp  be  derived 
/  ^0.  purchasers  from  getting  it  in,  con- 
sidered, XX.  310 
Legitimation  i  law  of  Bng^nd  relating  to, 
,,     coopidered,  xxix.267.    See  Marrmf «. 
.  I.^rmmier,  M^,.  editor  of  La  Droit,  his 
' .[ .  curious  account  of  English  law  and 
'.;  lavv^ers,  xy..  1^33  ■.     ... 

.Lewis,  0.  C,  his  ^p^pointment  j^  pne  of 
V  ,  the  Poor  Law  Commissioners,  XXI.  230; 
,  ,    his  ea»ay  on  the, government  of  depen- 

,   ^^ncies  reviewed,^  XX viii.  12^  et;^. 
,  Xibel  and  ]>efan)ation  Bill,  Lord.  !Camp- 
;^  .^beU*g,  alterations  introduced  by,j  xxx. 
,  .   1,62;  reniarks  thereon,  ^6.  ... 

Xi^n,  for  repairs  of  ship.  Jaw  relating  to,  . 
,  .  .xiv.98;  the  doctrine  of  and  autl^orities 
relating  to  equitable  lien  discussed,  xv. 
, .  ^Q-:t82,  98—1 18  ;.circnm8tances,under 
.  ,  wbich .  ^is  extinguished*  99  et  seg, ;  of 
. ,   ^  owner  and  master  of  ship  for  freight  and 

charges,  370;  xvi.  337 
,,  Lincola's  Ian,  new  fa^U  and  library  of, 
,     de^ribe4y  xzix*  10.8 


Littledale,  Mr.  Justice,  his  resignation, 
xxv.  244 

Littleton,  notice  of  his  li^,  xxvi.  285 

Lloyd,  J..H.,  his  edition  of  Pafe;^  on  the 
law  of  principal  and  agent,  ixiu,  1 

Local  Courts  Bill,  the  new,  xXv.  310 ; 
Mr.  Fox  Maule*s  pretensions  ns  a  law 
reformer,  311 ;  absurdities  of  jt^e  bijl, 
313  J  small  number  of  jndg^,  t6. ; 
working  of  the  system  itilretand,  314; 

/  form  of  summons,  318  ^  mode  bf  ser- 
vice, 321 ;  warrants,  ?6. ;  evils  arising 

*  from  the  want  of  proper  juries,'  322 ; 
obstructions  in  the  way  of  plaintHfs, 
326;  adjudications  between  landlords 
and  tenants,  328 :  examination  of  the 
clauses  of  the  bill,  331 ;  new  bills  in- 
troduced, xxvii.  485 ;  remarks  thereon, 
,  xxix.  608 ;  its  provisions  examined, 
xxxi.  364 

London  Police  Bill,  impolitic  concession 
of  the  government  on,  xxi.  450 
.  London  Review,  observations  upon   an 
article  on  Law  Reform  in,  xiy.  486, 487 

Loughborough,  Lord  Ch'ancellor,  Htb  of, 
xiii.  59  ;  his  family,  birth,  and  educa- 
tion,  the  Scottish  clubs  of  his  day,  ib, ; 
interruption  of  his  practice  at  the  Scotch 
Uaf ,  61  ;  comes  to  practise  in  London, 
ib, ;  his  fondness  for  dramatic  society, 
62  ;  called  to  the  bar,  63 ;  returned  to 

f)arliament,  64 ;  specimens  of  his  par- 
iamentary  oratory ,  64— 70 ;  appointed 
solicitor- general,  70  ;  his  invective 
against  Franklin,  71  ;  made  attorney- 
general,  72  ;  chief  justice  of  the  com- 
,  ^mon  pleas,  73;  raised  to,  the  pejerage, 
ib. ;  presides  at  the  trial  ^f  the  rioters 
of  1 7.80, 1 6. ;  his  character  .as  a  common 
law  judge,  75;  hiis  political  Cii'eer,  76 ; 
ap^lnted  lord  chancellor,  78 ;  his  ju- 
dicial character  and  merits,  79 ;  resigns, 
86 ;  created  Earl  Rosslyri,  tb', ;  his 
death,  87 ;  various  anecdotes  of,  him, 
87— -89  ;  his  measures  of  legislation, 
,  89 ;  his  treatise  on  prison  discipline, 
92  ;  his  patronage  of  literary  men,  95 ; 
general  summary  of  his  character,  99 

Ludlow,  Serjt.,  appointed  a  bankrupt  com- 
missioner, xxyiii.  513 

Lunacy,  law  of,  xx.  i. ;  character  of  Mr. 
Stock's  work  on,  ih, ;  various  jurisdic- 
tions over,  2  ;  their  diBTerent  degrees  of 
.  dispatch,  3 ;  different  amouiit  of  proof 
required  by  them,  4 ;  unsatisfactory 
.  nature  of  the  criminal  jurisdiction  in 
cases  of  lunacy,  1 1 ;  law  and  practice 
as  to  criminal  lunatics  stated,  ib,  et  seq, ; 
remarks  on  .Thom's  case,  15:  Scotch 
proceedings  in  lunacy,  xxii.  386 ;  bill 
ibr  remedying  the  law  of,  xxiii.  266 ; 
new  commissioners  under  it,  513 

Lush,  E.,  his  edition  of  the  Wi)l9  Act, 
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six.  132,  150 :  and  of  the  Inpneon- 
ment  for  Debt  Act,  xx.  328  ^  se^ :  bis 
Pnetice  of  the  Svperior  Courts  re* 
▼iewed  and  commended,  xxiv.  388 

Lynch,  Mr.,  hb  jplan  of  an  appellate  ju- 
rifdietion,  xv.  $36 

Ljndbnrst,  Lord,  appointed  a  second  time 
lord  ehanoellor,  xiiL  276 ;  bis  resigna- 
tion, 534 ;  his  observations  on  the  cor- 
poration commistioners,  xiv.  486 ;  ap- 
pointed the  third  time  lord  chancellor^ 
xxvL  476 

LjDe,  James,  his  Treatise  on  renewable 
I  for  lives,  xx.  124 


M. 

M'Nsttghton,  trial  of,  xxix.  378 ;  prin- 
ciples of  exemption  from  Banishment 
by  reason  of  unsoundness  of  mind,  how 
far  elucidated  thereby,  ib, ;  speeches  of 
the  counsel,  378,  380;  summary  of 
the  evidence,  386 ;  examination  of  the 
supposed  tests  of  insanity  as  a  defence 
in  criminal  cases,  391 ;  value  of  medi> 
cal  testimony  in  these  cases,  395 ;  exa- 
mination of  the  evidence  of  insanity  in 
M' A'aughton's  case^  396 ;  expediedcy 
and  Justice  of  punishment  in  such  a  case 
as  his  considered,  401 

Macqueen,  John,  his  Treatise  on  the  ap- 
pellate jurisdiction  of  the  House  of 
Ix>rd8  and  Privy  Council  reviewed  and 
commended,  xxix.  1  et  seq, 

Malta,  ordinance  relating  to  the  press  in, 
.  xxi.  451 

Marine  insurance,  law  of,  xviii.  85  j  prin- 
ciples of,  ib, ;  legal  effect  of  the  con- 
tract of  insurance,  86 ;  history  of  the 
law  of  marine  insurance,  ib.  -,  by  whom 
an  insurance  may  be  effected,  91 ;  and 
on  what,  93 ;  snips,  94 ;  goods,  95 ; 
freight,  ib. ;  the  proiSt  on  goods,  96 ; 
the  interest  necessary  for  that  purpose, 
99;  statute  relating  thereto,  100;  the 
interest  in  the  ship,  106 ;  in  freight, 
108 ;  and  in  goods,  ib, ;  on  what  ad- 
venture an  insurance  may  be  effected, 
ill ;  what  are  unlawful  adventures, 
.ib.  I  form  and  requisites  of  a  policy  of 
insurance*  302;  difference  between 
tho^e  effected  by  insurance  companies 
and  at  Lloyd's,  303 ;  specimens  of  eaeh, 
304 ;  rules  of  construction  of  the  policy, 
807  ;  analysis  of  a  policy  of  insurance, 
308  ;  1st,  the  name  and  description  of 
the  assured,  ib. ;  2d,  the  description  of 
the  subiect  insured,  31 1 ;  3d,  the  state- 

'  ment  of  the  amount  insured,  318  ;  4th, 
the  statement  of  the  voyage  or  adven- 
ture, 319  ;  termini  of  the  risk  on  ship, 
324 ;  on  goods,  336 ;  and  on  freight, 


337 ;  the  omneof  the  voy^ie,  xix.  319 ; 

constmetioii  of  the  clause  for  liberty  to 
touch,  &c.  320  ;  time  policies,  325  ;  the 
perils  insured  against,  326  ^sey.;  perils 
of  the  sea,  327 ;  fire,  t6. ;  capture,  ib, ; 
losses  by  piracy,  &c  ib, ;  jettison,  t^.; 
arrest  and  detentions  by  for^;n  powers 
ib. ;  barratry,  329 ;  general  mffiadven- 
tures,  332  ;  the  memorandum  of  war- 
ranty against  partieular  average,  ib,^ 
construction  of  it,  334;  and  «f  the 
clause  as  to  stranding,  ^5 ;  wbat  is  a 
stranding,  336;  the  premiinn,  340; 
the  subscription  to  the  policy,  ib,;  the 
stamp,  ib,;  express  warranties  intio* 
duced  into  policies,  342 ;  warranfy  to 
sail,  ib. ;  that  the  ship  was  safe  on  a 
given  day,  346 ;  to  aepart  with  con- 
voy, ib. ;  that  the  property  is  neutral, 
347  ;  that  the  ship  shall  be  free  from 
seizure  in  port,  348 ;  the  question  what 
is  a  loss  within  the  policy  investigated, 
XX.  87  ;  the  loss  must  result  immediately 
from  the  peril  insured  against,  89 ; 
cases  illustrative  of  this  principle,  ib. ; 
distinction  between  a  total  and  an 
average  loss,  93 ;  law  of  abandonment, 
94 ;  when  a  loss  is  to  be  deemed  total, 
95 ;  in  an  insurance  on  ship,  ib. ;  on 
goods,  98;  on  freight,  99 ;  when  aban- 
donment is  not  necessary,  100;  when 
it  is  necessary  in  order  to  a  daim  for  a 
total  loss,  104 ;  when  effectual  for  that 
purpose,  105  ;  how  to  be  made,  112 ; 
when  binding,  J 13;  exceptions  which 
invalidate  or  reduce  the  claim  of  the 
assured  upon  a  loss,  xxi.  87 ;  objections 
to  the  form  of  the  policy,  i^.;  to  its 
substance,  ib, ;  what  is  a  misrepresen- 
tation or  concealement  so  as  to  avoid 
the  poKcy,  89,  94 ;  effect  of  breaches 
of  warranty,  103 ;  conditions  implied 
in  the  policy,  t(. ;  of  seaworthiness,  ib» ; 
against  unreasonable  delay,  106;  ex- 
ceptions whioj;!  discharge  the  obligation 
of  the  insurer  after  it  has  attached,  109; 
deviation,  cases  relating  to,  1 10 ;  change 
of  the  ship,  119;  breach  of  warranty  of 
neutrality,  120  ;  fraud  or  illegality,  ib. 

Maritime  right  of  search,  discussed,  xxvi. 
88—97 

Marriage,  legitimation,  and  divorce,  law  of 
England  relating  to,  considered,  xxix. 
267  ;  requisites  of  a  legal  marriage,  t6, 
ei  seq,;  insufficiency  of  the  present 
marriage  law,  269  ;  necessity  of  greater 
parentJ^I  restraint,  ib, ;  suggested  altera- 
tion in  the  publication  of  banns,  272 ; 
evils  of  the  Scotch  law,  ib, ;  doctrine  of 
legitimation  by  subsequent  marriage 
beneficial,  277 ;  English  law  as  to  bas- 
tards condemned*  284 ;  conflict  of  the 
Scotch  and  English  law  of  divorce,  ib, ; 
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proposed  amendment  of  both»  ib,  2d8 ; 
evils  and  absurdities  of  the  English  law 
of  adnltery  and  divorce,  285  et  seq. ; 
indissolobility  of  marriage,  except  by 
parliament,  considered,  291 ;  summary 
of  proposed  amendments,  ^ ;  list  of 
Scotch  decrees  of  divorce,  305 

Marriage,  within  the  prohibited  degrees, 
new  act  delating  to,  xiv.  238  ;  with  the 
ftiater  of  a  cfeceased  wife,  legality  of, 
xxi.  371 ;  history  of  this  question,  372 ; 
tfecessity  for  legislative  interference, 
375 ;  conflict  of  the  English  and  Scotch 
law  of  marriage  considered,  xxvi.  125 — 
138 ;  inarriages  in  Ireland,  act  for  the 
confirmation  of,  xxviii.  603 ;  whether  a 
clergyman  refusing  to  solemnize  a  mar- 
riage, is  punishable  at  law,  xxx.  337 

Marriage  settlement,  sale  under  power  in, 
afler  mortgage  by  tenant  for  life,  xxvi. 
346 

Married  women,  their  contracts  at  law  and 
in  equity,  statement  of  the  law  relating 
to,  xxvi.  288 ;  in  what  cases  a  married 
woman  cannot  be  sued  at  law,  though 
separated  from  her  husband,  ib, ;  when 
she  may  sue  or  be  sued,  notwithstand- 
ing her  coverture.  295 ;  her  capacity  to 
bind  her  separate  estate  in  equity  by 
her  contracts,  300  ^n  the  protection  of, 
in  criminal  cases,  T!(ix.  371 

Masters'  Offices,  facts  and  suggestions 
respecting,  xxv.  97  ;  Mr.  Pemberton's 
description  of  the  alleged  evils,  t6. ; 
answers  thereto,  99 

MaughaCm,  Robert,  his  edition  of  the  new 
Attorneys' and  Solicitors' Act,  xxx.  394 

Maule,  Sir  W.  H.,  his  appointment  to  the 
bench,  xxi.  229;  transferred  from  the 
Exchequer  to  the  Common  Pleas,  xxiii. 
229 

Mercantile  insolvency,  defective  state  of 
the  law  rclatiog  to,  xviii.  1  ;  expence  of 
bankruptcy  proceedings,  4 ;  superiority 
of  the  law  in  the  continental  states,  10 ; 
and  in  Scotland,  17;  imperfections  of 
the  recent  alterations  in  the  law  of 
bankruptcy,  23 ;  remarks  on  Mr.  Fane's 
letter  to  the  attorney-general,  28 

Mercantile  law,  series  of  papers  on,  con- 
tinued, xiii.  100,  365  j  xiv.  97,  297  ; 
XV.  83,  354 ;  xvi.  119 ;  xvii,  297  ;  xviii. 
85,  302  ;  xix.  319 ;  xx.  87  ;  xxi.  87 

Merchant  shipping,  law  of,  xiii.  100 ;  col- 
lections of  maritime  laws  of  various 
countries,  101 ;  law  of  England  as  to 
the  ownership  of  merchant  vessels,  by 
building,  103  ;  by  purchase,  104  ;  and 
by  capture,  110;  particular  provisions 
as  to  the  ownership  of  British  vessels, 
112;  sketch  of  the  history  of  the  Navi- 
gation Laws,  ib, ;  provisions  of  the  ex- 
isting Navigation  Act,  115 — 118  ;  and 
of  the  Registry  Act,  118--134 ;  mutaai 


legal  lights  of  part  owners,  365  et  seq,; 
authority  and  liabilities  of  ship's  hus- 
band, 372  ;   rights  and  liabilities  of 
part  owners  in  relation  to  strangers, 
374 ;  provisions  of  the  Navigation  Act 
as  to  the  master  and  crew,  376 ;  ap- 
pointment of  the  master,  379  ;  his  dis- 
missal, 381  ;    his  rights  against   the 
owners,  382;    his  responsibility   and 
powers,  383 ;  his  liability  on  contracts 
made  bv  him  as  agent,  386 1  who  are 
chargeable  on  contracts  for  repairs  and 
furnishing,  388 ;   and  to  what  extent, 
398 ;  nature  of  the  charge,  400 :  the 
same  subject  continued,  xiv.  97 ;  specific 
charge  created  by  lien,  ib, ;  and  by  hy- 
pothecation, 99  ;  nature  and  incidents 
of  the  contract  of  bottomry  t6. ;  requi- 
sites of  a  valid   hypothecation,  103; 
master's  authority  to  sell  the  ship,  107 ; 
relative  duties  and  liabilities  of   the 
master  and  crew,  110  ;  law  relating  to 
pilots,  113 ;  and  to  convoy,  119  ;  law 
relating  to  the  hiring,  service,  &c.,  of 
merchant  seamen,  297  et  seq.  ;    the 
hiring,  298;    the  service,  306;  their 
remuneration,  313  ;    earning   of    the 
wages,  314 ;  time  and  mode  of  ^yment, 
326 ;  remedies  for  enforcing  it,  330  ; 
law  relating  to  apprentices  on   board 
merchant  ships,  ib, ;  observations  on  the 
new  Merchant  Seamen's  Act,  335 :  con- 
tract of  affreightment  described,  xv.  85  ; 
the  charter  party,  ib. ;  freight,  applica- 
tion of  the  term,  86  ;  various  kinds  of 
hiring  under  the  contract  of  affreight- 
ment, illustrated,  ib, ;  and  applied  to 
the  case  of  a  ship,  87  ;  mutual  relations 
of  the  owner  and  charterer  in  each  case, 
94 — 100;    the  obligations  created  by 
contract,  100;  bill  of  lading,  101  ;  its 
form,    102  ;    the    obligations    created 
thereby  relating  to  the  shipment,  103  ; 
as  they  affect  the  freighter,  104 ;  and 
the  owuer,  1 12 ;  the  obligations  relating 
to  the  carriage  and  delivery,  354  ;  duties 
of  the  owner  as  a  carrier  for-  hire,  {6. ; 
as  to  the  preparation  for  the  voyage, 
355  ;  the  seaworthiness  and  equipment 
of  the  vessel,  ih, ;  as  to  the  voyage  it- 
self, 360  ;  clearing  out  and  sailing,  ib, ; 
convoy,  361 ;  in  respect  to  deviation, 
362 ;  resistance  to  hostile  attacks,  363  ; 
in  case  of  injury  by  perils  of  the  sea, 
364 ;  or  on  the  breaking  out  of  war, 
366  ;  precautions  to  be  observed  as  to 
the  security  of  the  cargo,  ib. ;  discharge 
and  delivery  of  the  cargo,  367 ;  effect 
of  the  stoppage  in  transitu,  368 ;  lien 
of  the  owner  or  master  on  the  cargo  for 
freight  and  charges,  370;  controlling 
authority  of  the  law  over  express  cove- 
nants of  charter  parties,  ib, ;  reservations 
of  law  in  favour  of  the  owner,  373 ; 
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difttiDctioos  between  the  liabilitjr  ol  the 
owner  and  the  master,  376  v  staUttoiy 
provisisDB  oft  this  subject,  378  et.  se^  ; 
obligatioM  reletinpf  to  the  peynent  of  > 
the  charges,  xvi.  119;  law  of  freight, 
ifr» ;  modes  in  whicb  it  is  nserved*  120; 
when  and  how  earned,  125  ;  payroeot 
of  freight  where. the  goods  arrive  at  their 
destination,  but  damaged  end  redueed* 
in  valae«  138;  where  a  part  onl^  arrive, 
140 ;  and  where  they  are  carried  to  a 
poiot  shorl  of  the  port  of  destiftaiioo^ 
ib. ;  by  and  to  whom  freight  is  payable^ 
1^4 ;  means  wherebiy  it  may  tie  eni* 
forced,  337 ;  by  lien,  ib* ;  by  aoCiea 
against  the  freighter,  ih*i  demuirage,; 
342}  law  as  to  general  average  and  $a1* 
vage,  346 ;  jettison,  351  ;  other  cases 
of  geoeral  average  loss  enumeiialedt 
3^  et  Mf « :  on  what  the  eoQtfibuUoa  ; 
of  general  average  is  to  be- assessed,, 
xviv  297 ;  principle  and  mode  (tf  assess- 
ment, Uf,;  salvage,  deiioition  of,  303; 
the  acts  which  confer  a  light  to  salvage* 
305 ;  the  statutes  relating  to  it,  308 ; 
the  rate  of  remuaeratioD,  .an4  tribunals 
whereby  it  is  adjusted  and  eoforeed^ 
314;  apportionment  of  the  shares  amoug 
the  claitnauta,  321 ;  the  parties  by  whom 
and  iotereston  which  salvage  is  pa^ble* 
324 ;  law  ofcQlHsioD,  326 
Mence;,  K»,  his  pam^^Iet  on  the  mutual 

rights  pf  husband  and  wife,  xxu  171 
Merewether,  Serjeant,  and  A.  H..  Ste> 
phens,  their  History  of  Boroughs  and 
Municipal  Corporations  ceviewed,  omu 
400 
Metropolitan  police. offiqesj  report  of  the 
select  committee  on,  x«.  481 :  Police 
Courts'  Act,  observations  on,  jcaii*  488 
Military  law,  xiv.  1 ;  utility  of  a  generej 
acquaintance  with  it,  2 ;  Blaclutone's 
misstaiemeats  on  it,  ib*;  history  and 
origin  of  the  Mutiny  Acts,  4 ;  sketch 
of  the  provisions  of  the  existing  aet,  6;  . 
the  royal  authority  in  military  matters, 
ib.;  nature  of  the  several  kinds  of 
courts  martial,  9  i  tbeif  jurisdiction 
and  practice,  1 1  et  aeq,  y  pnnishments 
they  may  inflict,  23 ;  jre vision  of  their 
sentences,  26.j  liability  of  roembets  of 
them  to  actions,  &o«  29 
Mill,  J*  ^.,  bis  notions  en  law  reform, 

liv.  487 
Miller^  John,  his  pamphlet  on  the  unset- 
tled condition  of  the  law>  xxi.  338, 
xxlii.357;  changes  in  public  opinion 
since  the  appearance  of  his  inquiry  into 
the  civil  Iftw  of  England,  367 ;  his  smn- 
mary  of  recent  legislative  changes  in 
the  law,  359 ;  measures  recommended 
by  him,  366 ;  present  state  of  the. com- 
mon law  courts,  369 ;  appointments  of 
judges,  372 


Mittermaier,  M.,  paper <^yv<oii)eriiiiaaV 
legislation  and  jurisprudence  in  Ger- 
many and  Switzerland,  xv.  119:  his 
essay  on  the  eifect  of  drunkenness  on 
criminal  responsibility,  xxvi.  392 

Mohl,  Eofaert,  his  By8teii.>of  prevea^Ml  - 
police,  xxiii.  370,  383     /  /  •  .  - .« -  r-i  fr 

Moile»  N.  Ti,  bis  spedimen  ofti  new  ^diKr-  * 
tion  of  the  state  trials  in  verse,  zxi.  328 

More,  Sir  John,  notice  of  his  life,  xzvii^d 

Mortgagees  and  mortgagors: — remedies 
of  mortgagees  for  the  recovery  of  rent 
diseiias^d,  lui.  305  ^  ra<the  case'iifn-'l 
mo^tga^ee  who  has:  the  legal  c^te^'ifrJr 
wfaece  the  tettaBt.is.in  ^undei^  ttdemias 
prior  to  the  mortgage,  ib. ;  where«tinde* 
a  demcae  satasequenty  306 ;  Mn«dia»ifi  ^ 
the  case  of  a  setoiKL  mar^agcs;iiB'  ith» 
VMdrtgagfie  of  a  mere^eqiiityjiODdr^  ^ttth^- 
qaedies'of  ai  moitgagoar  .Idc  rent,  ^\a 
rights  of  meiFtgagee.  againsk  -a  teoanl; 
xxiv^  \  13  %,  as  to  titie  deeds .  nemliniag: ' ' 
wttl^.am<tttgagor,^2  .  r<      .  i 

Mortga^,  vemuks  on  Mr,  Gniiisei'asu^-» 
mary  ot  the  law  -relating  tfaaelo,  Wi 
362 :  imper^ti^ns  of  theiexistiif  fm 
ofyouti  312;  proposed  form  of^.«16i 
further' inconveniences  of  the  j^retent 
fonm .  stated,  itxv.  393 ;  {>KQpQ8ed.fami^ 
396;  remarke^bereoA,  404 :  omertgages 
and^  coQveyaBces|iNstamp>  •dbties  lOtt, 

JCX«ii.67  -'  .!    •  .:     '•',:;:.;:,-,. 

Mexfaa^  Mp«  Serjeant.  Xalfeuni's-defeftfe 
offer  thepublication  of  Shelley -a  vfi»w» 
xwl  139  ■       '.  >    '    .     .f/. 

M^lan-,  I>« C.his  report.of  lfae:«ate.|^ 
Bii^wbistie  v»<  VardilL^  siviw^6i.        ) 

JMullios.  ^dward^  faia  tteajtisei/Ontootluty 
rates,  xvit.  333 1  its  ualaifne^aandiii** 
justice,  i335.        •  .-.j* 

Munioipal  oepporatiea  bili,  omissioB  ini.Jtt  • 
to  the  barristers'  remuneration,  xv,  ^286 

M iktiny .Acta^  origin  and  histery .of»,  aiv^  4 ' ' 

.    N..!       /  :•'..    ,'.■:   '■".,-• 

Next  of  kin,  limifatioos  te^  ^sufmttjr.of 
the  authorities>on,>xivv.L21 ;  oilnflieting 
decisions  oa:  this  subject/  ;l$li3;  obser- 
vations, 130  et  seq. 

Nominal  4>oosideraAftonv  statement  oCi  in  < 
deeda  operating  undfii'  the<Stat>ite^  of 
Uses,  its  effects  consKlefed,  »viii>  29A 

Non  eom{N^es  mentisi  law  of,  ,xx«  .1,  Si^e 
Lunacy* 

Non^ntrusionj,  dtscMSsinn  of  the: questions 
agitated  in  tbe.Seolich  chnrch  re^ng 
■to,  xxiv.  131rr-^16S  ;  legality  of  the  j>f- 
dinanees  of  the  General  Aaseo^bly  con- 
sidered, t6.       .     '  ■      «(,  i     ,. 

Notice  by  equitably  ineumbr«Xice;'9«.  4ee«- 
trine  of^  xiv,;  365.  ',..:- 

Notice  to  quit,  law  relating. :to»4)oUe§tedii 
xxii.  85  et  se^*  .  ■-■-■.    i.    .v 
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Noy^notiae  of  thi^life  ofy  ^xxli^  97 


O'Biienaf^Ed^ard^J^  worii  on  tli^  diitite 

of  lawyeis,  xxxi.  I; '     ■  '       ' 
Offices^  sale  of;<  law  elating  to,  xt.  d63.'    • 


Fa)grtiye/4ir  F<^' his  Rifett  and  Pn^resa 
of-'tb^*' A«gk»«fiaixioiit  Cothino«ifesitebk 
xxviitw  >3683  ^ :  pictwe  <of  <  au  Witenag«inol 

Fanlcniw^M.r  tn^  admisal^  colisctiOQ 
oC«tniirit»B^l{nrajixiu«ltK)i        •     •  t 

Pansfa^s^'UiBibiKts  or,'tBf  'cootvibsta  to:th* 
xe^iAir  df  aun^idEe<T|}adBj  law  relating 
i6v^dit6uss€Jil»aBKiii.  decrM^v  <> 

Faxki  Mn* ^stioa;  death  of/xxi;  229.^ 

FarliameDt,  publicaCito  of  |»ritvted  aa^^ 

povc  of^'the  iBoiMiattee  theftdii,  ib.; 
0180  9f  the  Boila  of  Arasdeiaiad  P^- 
ved&iito,  'it'.';  <  vecmakp  on  •  Thorpfa 
iMe^.<956>^^  oases  'as:<to  the;  claim  of 
pfivileg%^£romi)ai«ijg>  imjsleaded  ha  >|iep- 
B09«l ' iMiona,  Sd5  r  restilt '  of  th^ttii 
d60;<«t)rivii^ea  of'pavUHment  ebE%«- 
xninable  in  the  courts  of  law;  864) 
Mioldhs- df  :'€laiiei«if(M; 'and  •  'Uallam< 
<»ledi'2d$;' remsffkfr- on  theiuinl^lHr 
case  of  Stockdale  v.  HaDsara,3($7  : 
Btate^  ef  the'  x^uaMion)'  xix.  241  c '^dkk 
cussioo'  ^B '  the  parliaimfenlar^'  prliif  eg^ 
ib'SCockdale  w  Hansard^  vai. '452:  t>  to- 
ifiai/ks'ott'  the siune  qiiestibD,  xofUi.  S97 ; 
termination  of  the  question ^ 450;'    '■-^' 

FflAMstiial  AaHessmeotiAotyoanfiidk^diXX'.'' 
1^2,  .    ..  '  •  ........I    i-    r..   •. '    .■ 

Fiilitien  «^  cik  estate,  wi^fa'  airex(3e{rti(m' 
of  coal  mines,  observations  on,  xxv.  50. 

Faitners,  retiring  and  continuing,  rights 
joint  creditors  on  the  bankruptcy  of 
■anjd'KliMlitiett  of^  >xt;f.  320 ;  rights  of 
COtKtititii»g  part4>ers»  i6»:  a  piirfne^'s 
fei^re  ^f^fe^l  ffBM^s  detolutien  -of,  xxiii. 
98.  ' 

FartaershSfy j '  \vw^  of^  a^d  ^  ^ae«ount9,  Mr. 
'Cei^s  orork  wh  ret»«wedj  xxv*  1 ; 
sy^em  of  -merea>itile  "aedounts,'  id. ; 
l^rtn^rship '  aecouat^,  5  p  in0poantile 
principle  of  a  partnership,  ib*;  expe- 
^diein^'of  giving  partniershLpe^eoi^erate 
^etvAt^x^T,  7  'f  abMVMilies  in  the- law,  of 
~  pardilerahi^;  SvospeoiaHy  'in  case  of 
V!»ikhijitey/16':  beq«les«  of  a  «h«re  in, 
operation  of,  xxx,  128.  •     >.    . 

PMtboia',  IVIti  Juftlioe,  unfeir  amck'  bn 
him  in  the  Times  newspaper,  xxv»  242. 

Pay'  aKMl^peaaiona;  a6stg«ability  .of^  review 
of  the  cases  pn,  xxvi*  350. 


Penkentjiaries  of  AiAerica>  Kir.  31 «  See 
AmHoati  Peniientiatii»,     '   ' 

Pepys,  Sir  C.  €.,  apfwinted  Lord- Chan* 
cellor,  «nd  created  Baron  Cofteaham, 
XV.!2^.  '  •       '--.  ■'      ■• 

Perpi^tuties/  remarks  oM  the  rule  kgainst, 
xdcfix;-70w      "    «    =■      .  ■  ■  ■■    i  ■     >    ■  - 

Peny,  Efskine,  appointed  a  judgb  kt 
Bombay,  ticf.  246. 

Phillip6yC.,  appobted  a  banki^ipt  eorn^ 
missioner,  xxviii*  5ld.  ' 

Pilotey  ceguiaiidns  of  the  h^  aato,  xiv:> 
lis.-  •'  .    '      •     •  .-'-.'-  ■.'■•■  .•.  : 

Piracy  of  marks  or  signt^eltnerchatits  a^ 
tvadieps,  law  relating  to,  >fxii.^  148. 

"  Plea  for  the  imprisonedi-'  cfxtt^tti  fr&tat 
and  remarks  *  on  this  pamphlet,  xxvii. 
35.  ......      I.    •     •• 

Piowttea,  notice  of  the  life  of ,  xxix%3d5* 

Police/  nirtil',  report  of  the  cominrssloners 

eb,  flHtiewed,  xxi.  ^1^  ^  geoeittl '  re* 

marks  lliei«on,  2S9;'numbei' of  habi'^ 

tuardepredators  In  rotal 'dktriofs,  26! ) 

migratory'  habits  of'idrieves,  264;  a«- 

counts.of  tlleir  own  habits  furnished  by 

thieves,  '266;  arts  of 'poekcit-pi<!kiQ^, 

275;  gypsies^  277-;  dash  hduses,  i6i; 

fiinn  >  rofoberieai  279  $'  "stealing  -f^oro  lav. 

bouktfrs;  ^260  ;'  incapacity'  of  pbri^h 

coriscablea,  1982^292 ;    m^i^  mob^; 

283  ;    insecarity  of- tfaveaiefa,"  289 1 

thefte  ott'  canate,  Aw*  286;  wreofcets;  ^ 

288 ;   strikes-  afftd  unlawfai  combiha* 

tiohs,  291^    necessity  and  elieoAs  of' 

voluHtarf  associations  for  the  prdtec* 

iffonof  nroperty,  296^  iti^fficiency  6( 

the  Cheshire  constabulary  force,  298'; 

ntimfber  and  eirpeme  of  the  ■  reauisite 

police  fdree,  301 ;    appbintmentf  tind 

management,  i6.;   propositions  of  th6 

<ommi8stotiera,  302 ;  benefits  and-dfils^ 

t>f  centndi^tion,  304 ;'  pr^^htiiw  po- 

•lice,  estitblishment'  and  del^Is  ->6f,  con^ 

wdered,  xxiil;^T$«t  SB^.  '     '-^     ' 

Polfook,  Sir  P*.  appeiteted  Attorney-Ge»- 

net^l,  xiik  278  :  his  i«sig<»ation4  534  : 

re-appointttd,    xxvi.    4'^6f    appointed 

chief  batHm  of  the  Ex'ch^ue^  xxxi.  483 

Pobr^Iiaw  Amendmetrt  Act,  suggestions 

tetating  lo  the  bastardy  claas^S  df»  xiii. 

274  {progress  of  the  new  law,'3w.  500. 

Poor  Law  Commissioners,' theif-  pro«<sed- 

ings,-  xiii.  422  ;   piteture  '*f  the  eviW 

and  results  of  able-bodied  pa^|)erisin, 

-428  et  ^p;   prudent  deal'mg  of  thd  > 

commissioners  with  this  sysiteM,  433 ; 

'  formation  of  unions;  434;  utti<mre^ft. 

latioDS,.  485 ;  reguktN>na  as  to  rehbf, 

437 ;-  Buoceasfnl  progr^s  of  ^he  poor 

law  reform,  438 :  observations  on  their 

fiVst  an«aal'  report,   xiv;  484  :    their 

aeeood  report,  xfii.  ^26;  their  power  of 

interference  in  parishes  governed  by 

local  a^ts,  351 
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Poor,  rateability  of  coUiniei  to  the  relief 
of,  six.  378  et  m«.  :  rateability  of  titbcs 
to,  zz.  131 :  nteability  of  property  oc- 
capied  for  public  purposes,  law  relat- 
ing to,  xziv.  371 

Postage ;  impoftance  of  cheap  postage  le 
the  law,  zx.  36 ;  quotations  from  the 
evidence  before  the  select  coromittee  of 
the  House  of  Commons  ea,  38  H  $eq. ; 
efiect  of  high  postage  on  bankroplciea, 
39 ;  its  impedioieiits  to  the  traesectieD 
of  ooontry  business,  44;  aeoount  ef 
Mr.  Rowland  Hill's  plan,  54 

Powell,  A.  J.,  his  Practical  Advice  on 
Wills,  ziz.  133,  150 

Powers,  of  sale  and  exchange,  where  they 
infringe  the  laws  against  perpetuities, 
ziv.  369 :  powers  to  appoint  to  children, 
proposed  new  form  of,  xx.  307  :  power 
to  appoint  land  enables  donee  to  direct 
a  sale,  xxiv.  11-2  ;  as  to  estates  created 
under  powers,  343;  powers  to  appoint 
new  trustees.  348 ;  power  ef  exchange, 
in  a  will,  construction  of,  xxviii.  1^ : 
powers  of  sale,  unlimited  as  to  time, 
xxix.  70. 

Powers,  Sir  £.  Sugden's  Treatise  on,  re- 
viewed, xvii.  129 

Practical  Points:— As  to  estates  created 
under  powers,  xxiv.  343;  on  estates 
vesting  in  trustees,  344 ;  powers  to  ap- 
point new  tiQstees,  348;  constitotion 
of  companies  for  erecting  buildii^, 
&c.,  350 ;  as  to  title-deeds  remaining 
with  a  mortgagor,  352 :  as  to  stamps 
on  a  conveyance  when  part  of  money 
remains  unpaid,  and  is  secured  on 
mortgage,  zxv.  44;  as  to  a  pnrdnse 
-  for  administrators  dorhig  the  pendeney 
of  a  suit  for  administratioa  of  the  es- 
tate,  48 ;  as  to  partition  of  an  estate, 
with  an  exception  of  ceal  mines,  90; 
operation  of  a  will  on  property  subject 
to  a  general  power  of  appointment,  52: 
a  judgment  v.  an  equitable  mortgage, 
xxvii.  302 ;  execution  of  wills,  SC^ ; 
voluntary  assignments  of  debts,  309; 
on  the  rule  against  perpetuities,  xxix. 
70;  powers  ef  sale  unlimited  as  to 
time,  ib, ;  stamp  duty  on  conveyances 
from  assignees  of  a  bankrupt,  72 

Practical  points  in  wills,  xxx.  127 ;  limi- 
tatioDs  to  grandchildren,  ib. ;  bequest 
of  share  in  a  partnership,  128 ;  interest 
on  legacies,  ib. 

Prescription  Act,  case  relating  to  Its  pro- 
visions as  to  the  enjoyment  of  incorpo- 
real rights,  discusaed,  xiiL  155:  con- 
struction of,  xvii.  74 ;  reeent  cases  on 
the  subject  stated,  ib. 

Preventive  police,  establishment  and  de- 
tails of,  considered,  xxiii.  376  et  Mf . ; 
utter  inefficiency  of  French  police,  376 ; 
necessity  for  an  organited  polke  in 
Germany,  383 


Prindpal  and  tgeat,  law  of,  Story^s  c 
menUriee  on,  xxiii.  1  et  seq.;  ex- 
istence and  character  of  agency,  4 ; 
general  principle  on  which  agency  de- 
pends, 5  ;  distinctidn  between  general 
a^  mtial  agency,  7 ;  usages  of  trade, 
how  far  applicable  to  the  qneelioa  of 
the  extent  of  aa  agam'e  amfaority,  ib, ; 
special  instmctions  to  agents,  8  ;  cases 
in  which  a  party  may  deal  with  an 
agent  who  has  exceeded  his  aothority, 
9 ;  identity  of  agent  with  principal,  10 ; 
rights  of  the  ^acipal  against  third 
parties,  12;  rights  of  principal  and 
ageat  inW-  as,  14;  rights  of  agent 
against  third  parties,  16;  liability  of 
agenta  to  third  patties,  17  ;  liability  of 
p«6/tcagent«,  18. 

Prison  Inspectors,  thiid  report  of,  zz. 
235;  extraeta  firom  and  lemarhs  on 
their  subseqacnt  report,  xivii^  36  ef  seq. 

Prisons,  recommendafions  for  the  im- 
provemeal  ef  the  diseipliae  of,  xiv.  54 ; 
appointment  of  commissioners  under 
the  Prison  Regalatien  Act,  484 :  third 
report  of  the  inspectors  of,  xz.  235: 
present  state  of,  zxvii  35;  extracts 
from  and  remarks  on  the  inspectors' 
reports,  9Setieq.;  the  subject  of  diet 
consideredt  37;  and  of  hard  labour, 
38;  ezamination  of  the  statements  of 
oppression,  6lo.  in  the  reports,  40; 
Captain  Williams's  report  on  juvenile 
delmqueney,  53 ;  physician's  report  on 
the  Mtlibank  Penifeatiary,  56;  prison 
sutistica,  62 

Prisoners'  Counsel  Bill,  tiv.  238:  ob- 
servations on,  xwi  394;  Mr.  Culvert's 
aUe  pamphlet  on,  398 ;  remarks  on, 
xvi.  248 

Prisoaers'  Cennsel  Act,  working  of,  zvii« 
225 ;  memorandum  of  the  judges  as  to 
the  practice  under  it,  470 

Purchase-Dioney,  liabilily  of  a  purchaser 
to  see  to  the  application  of,  xxiv«  106, 
xxx.  3289  siamps  on  a  conveyance 
when  part  of  the  purchase-money  re- 
mains unpaid  and  is  secured  on  mort- 
gage, XXV.  44 

Q. 

Qualification  of  Members'  Act,  observa- 
tions on,  XX.  481 

Queen's  counsel,  appointments  of,  xziti. 
451 ;  xxvi.237  ;  xxvii.  244 ;  xxix.  608 ; 
xxxi^.  238 

QnintiKan,  his  chapter  en  witnesses,  trans- 
lated by  Mr.  Best,  xxv.  354—364 

R. 

Racing,  bisloiy  and  statement  of  the  law 
relating  to,  zxri,  64^92 ;  nnln  thereon, 
242 
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Record  comnisftiony  ^ptooMdiaga  of  Mlect 
committee  for  reviewing,  xv.  500  s  rahie 
of  public  reeordsy  zvii.  80;  variom 
impediments  to  their  use,  61 ;  euoees- 
sive  comroiflsioDS  la  remedy  ikmm 
grievances,  ib,  -,  their  ioefficieiit  powers, 
83;  their  useless  and  expensive  pub- 
lications, 84;  operations  of  the  last 
commission,  87;  its  constitution  and 
management,  ib,  89;  its  enormous  ex- 
pendiiare,  94 ;  aetual  contfitieo  of  tke 
several  public  feoords  desoribed^  99  et 
seq,',  want  of  arraogemeBi  and  mens 
of  reference,  109;  fees  of  ofiicers.  111 ; 
evils  of  the  system  owing  to  the  imper- 
fect and  irxespensiUe  custody  of  the 
records,  115;  recommendations  of  the 
select  committee,  1 19 :  operation  of  the 
new  record  system,  xziv.  357 ;  rules 
issued  by  the  Masterof  the  Rolls,  359; 
sites  recommended  for  a  general  record 
depositary,  367 ;  suggestions  lor  the 
better  preservation  of  the  records,  369: 
progress  of  the  new  record  system^  xiz. 
379;  consolidatioa  ef  records  and 
offices,  380 

Record  office,  proposal  for  the  erection  of, 
revised,  xiii.  536 

Redesdale,  Lord,  Life  of,  xxvii.  114;  his 
ancestry,  ib, ;  his  birth  and  education, 
115 ;  called  to  the  bar,  116;  his  Trea- 
tise en  Equity,  ib* ;  enters  parliament, 
117  ;  appointed  chancellor  of  Durham, 
119;  made  a  Welsh  judge,  ib,;  soli- 
citor-general, 120 ;  the  Stale  Trials  of 
1794, 121 ;  his  appearance  as  a  witness 
on  Mr.  Ferguson's  trial,  123 ;  succeeds 
Scott  as  attorney-general,  124 ;  chosen 
speaker^  125;  appointed  Lord  Chan- 
cellor of  Ireland,  126;  and  rmsed  to 
the  peerage,  127  ;  his  judicial  merits, 
ib,;  his  unpopularity  in  Ireland,  td^; 
anecdotes  of^him  there,  128;  Mr.  Jus- 
tice Johnson's  libels,  130 ;  liord  Rede»* 
dale's  dismissal,  135 ;  his  farewell  ftd- 
dress  to  the  bar,  137 ;  his  marriage, 
139 ;  his  legislative  labours  and  merits, 
140 ;  introduces  the  Insolvent  I>ebior8' 
Act,  143;  his  Peerage  Report,  147; 
his  judgment  on  the  Banbury  case,  149 ; 
his  decline  and  death,  151 ;  his  cha- 
racter, ib. 

Registration  of  births,  marriages  and 
deaths.  Lord  John  Russell's  bill  for, 
discilSsed,  xv.  274  ;  objection  that  the 
measure  is  useftil  only  to  dissenlers, 
considered,  277;  details  of  the  bill 
examined,  279  et  ieq, ;  difference  be- 
tween it  and  Mr.  W*  Brougham's  bill, 
279 

Registration  of  Voters,  bill  for  the  im- 
provement of,  noticed,  xv.  50O ;  inex*' 
pediency  of  the  bill/  xvi«  349 ;  account 
of  itf  zu.  350;  its  general  character, 


951 ;  examination  of  its  details,  352  et 
ieq, :  remarks  on  the  bill  of  1839,  xxi. 
383;  inefficiency  of  the  measure,  384 ; 
Its  details  examined,  385,  eteeq.;  law 
.  of,  considered,  xxiii.  22;  ite  incon- 
veniences stated,  23  et  uq,;  proposed 
bill  for  the  amendment  ef,  450 ;  new 
bill  f&t  the  amendment  of,  xxvifi.  297  ; 
its  object  as  slated  in  the  preamble,  ib, ; 
fate  of  former  bills,  ib, ;  machinery  of 
reglstratioQ  under  the  Reform  Act, 
099 ;  principal  features  of  the  present 
bill,  300 ;  its  new  system  of  formation 
of  the  registers,  301 ;  change  in  the 
number,  &o.  of  revising  bairristevs,  31 0; 
court  of  appeal,  313 ;  deftnttion'of  cer- 
tain disfnited  f^toral  rights,  314; 
limitation  of  inquiries  of  the  voter  at  the 
timeof  election,  315;  provision  for  safe 
custody  of  poll-boohs,  ib, ;  finality  of 
esisting  register,  315;  general  merits 
of  the  bill,  316;  suggested  improte- 
ments,  317 :  progress  of  the  bill  through 
parliament,  xxix.  507 ;  transfer  of  the 
Court  of  Appeal  to  the  Common  Pleas, 
t^. :  successful  working  of  the  act, 
zxx.  514 ;  xxxi.  241 

Registration,  under  the  Reform  Act,  xv. 
1 ;  excitement  of  the  registration  of 
1835,  2  ;  main  sources  of  the  dissatis- 
faction with  the  decisions  of  revising 
barristers,  3 ;  different  schemes  of 
amendment,  4;  difficulty  of  adminis- 
toring  the  strict  provisions  of  the  act; 
9 ;  difficulties  of  construction,  17 ; 
suggested  plan  ef  agreement  among 
the  bwristers,  16;  other  proposed 
amendments  in  the  process  of  revision, 
17  ;  and  tn  the  present  system  ofob* 
jection,  21 ;  how  far  the  barrister's  de- 
cision on  facts  should  be  conclusive,  27 ; 
insniicieney  sikI  indefinite  nature  of 
his  powers,  28  ;  necessity  of  the  adop- 
tion of  some  rules  of  agreement,  34 ; 
suggestions  as  to  the  barristers  appoint- 
ment, 37 ;  and  the  creation  of  a  Court 
of  Appeal,  40 ;  revisiog  barrist^  and 
new  proposed  Court  of  Revision,  xvii. 
122 ;  origin  of  the  supposed  necessity 
for  a  new  trtbuoal,  ib. ;  its  disadvan- 
tages, 123  ;  necessary  amendments  of 
the  act  in  respect  to  registration,  xxiii. 
23  et  seq. 

Remmnder-raan,  as  to  contribution  by, 
to  expenses  on  renewal  of  leaseholds 
for  lives  in  settlement,  xzvi.  105 

Rents,  apportionment  of,  xvi.  88 ;  reco* 
very  of,  by  mortgagees,  305 :  distress 
for  rent,  law  relating  to,  stated,  xxiii* 
75,96 

Repairs  and  dtlapidtttions,  summary  of 
we  law  r^ating  to  the  liability  of 
tenanta  for,  xxiii.  302  et  teq^ 

Reports,  aederft  common  law,  xxviif.  320; 
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quaIi6catioti8  of  aitporfer,  831 ;  Adol- 

Shus  and  Ellis,  t6. ;  Galetnd  Dayison, 
24;  MaoDing  and  Grangier,  325; 
Scott,  337  ;  MeesoD  and  WebW,  37.8; 
Dowliog,  331 ;  the  Lav  Joanial,  334 ; 
Moody  and  Kobinson,  335 ;  Carrmg- 
ton  and  Marshman,  ib. 

Restraint  of  trade,  contracts  in,  smnnrary 
of  the  law  and  cases  relating  to,  xxi. 
306  tt  f«y. 

Retrospections,  legal,  zxxi.  54 ;  ancient 
liabilities  of  reporters,  J6. ;  drcnm- 
stances  and  habits  of  a  judge  in  Qneen 
Elizabeth^s  reign,  55 ;  feasts  in  the 
Inns  of  Court,  ib, ;  law  libraries  fnan* 
cient  times,  56 ;  diary  of  the  Rev»  Jo- 
seph Hunter,  quotations  from,  60 ;  xzxi. 
337 

Reversionary  trust  fund,  memoranda  on 
the  purchase  of  a  share  of,  xzxi.  1 1 4 

Review,  Court  of,  uselessness  and  impo- 
licy of,  xiv.  237 

Revising  barristers,  unfounded  attacks  on, 
xiv.  485 ;  conflicting  decisions  of,  xv. 
3;  suggested  agreement  among,  16; 
suggestions  as  to  the  appointment  of, 
37 ;  proposed  Court  of  Revision  from, 
40 ;  xvii.  122 ;  xviii.  373  :  remarks  on 
their  proceedings  in  the  year  1837, 
xviii.  492  ;  and  in  1838,  xx.  481. 

Roberts,  W.  his  Supplement  to  his  Trea- 
tise on  Wills,  xix.  132,  150 

Rogers,  F.  N.,  his  Practical  Arrangement 
of  Ecclesiastical  Law,  reviewed  and 
commended,  xxiv.  117 

Rolfe,  Sir  R.  M.  re-appointed  solicitor- 
general,  xiii.  534 ;  appointed  a  baron 
of  the  Exchequer,  xxiii.  230 

Roroagnosi,  G.  D.,  memoir  of,  xviii. 
340 

Romily,  Sir  S.  Life  and  Correspondence 
of,  reviewed,  xxiv.  290 ;  general  cha- 
racter of  the  work,  ib, ;  his  birth,  fa- 
mily, and  boyhood,  291 ;  his  imperfect 
education,  293 ;  his  extensive  reading, 
296,  299  ;  articled  to  a  sworn  clerk  in 
Chancery,  298  ;  bis  acquaintance  with 
Mr.  Hoget,  300;  determines  to  go  to 
the  bar,  304;  his  legal  studies,  305; 
his  journey  to  Geneva,  308 ;  his  inlro- 
ducrion  to  society  abroad,  xb.  \  called 
to  the  bar.  310;  his  account  of  the 
Midland  Circuit,  312;  increase  of  his 
business,  315 ;  appointed  solicitor-ge- 
neral, 317;  his  opinions  as  to  the  ac- 
ceptance of  a  close  seat  in  parliament, 
318  ;  appointed  chancellor  of  Durham, 
320  ;  his  bills  for  the  amendment  of  the 
law,  322  ;  his  anxiety  for  the  amelio- 
ration of  the  criminal  law,  323;  merits 
of  his  parliamentary  oratory,  324 ;  and 
of  his  forensic  speeches,  328;  his  pub- 
lished writings,  329;  his  crude  opi- 
nions on  codification,  330;  general  re- 
marks on  bis  writings,  333 ;  his  cha* 


iraci0r>  pabH^  and  f*i¥aM,  .dW$»bii 

4eatli,336. 
Roacoe,  H^nttYi  Mogmjiiical  -  ngtae<  -  of, 

XV.  495 
Rose,  Sir  G.^  appoinlMl  ai 

eery,  xxv.  245      • 


S 


Sadgfovt,  W.  H.,  Vrt  edMM«>^*e!  Im- 
wtsoummt  for  THHAd^nx.  »•«•%• 

Salvage,  laiw  lelatiog  to,  Mni«^3  -~    - 

Scarlett,  Sir  Jsnnes)  cieMed  LorA-AMager 
and  «]ipoiiiied  ebief  kia#oa«fitlle  '4Cx- 
•ch^aeiTi  i^«27€;  lm>pfofttifiaki^ltha- 
racter,  t^.;  sketch  bf  his ^baraisietittics 
aad  exoeUendesd6«i«#v«e^te,  irom 
the  London  Magaaibe;  ST7,  ««$  Us 
4eadi,  scxi.483  -  i'      "'■-•■^^ 

Scotland,  trial  by  }u#y  in-civil  "cmeSft  io. 
Lord  Chief  Commisslotter  Adiiin%imifk 
OQy  xvii.  220;  cattseiwbidl  4(^«f9  the 

.  introduction  of  jury  trial-  in  ScOtlkod, 
f^.;  history  «f  ifg  intfo^kNAio»y  234; 
nature  of  the  Scotch  jury  ttial;  936 ; 
system  of  oleadiog,  237  ;  ekpediewy 
of  jury  trial  in  civil  citeev^  io  geaeral 
discassedr  ^9 ;  l««rof  limaoy  f a »  xxii, 
386 ;  ckurch  of  Scotlaad  aoa  iMMaiftn 
question  dis^vssed,  itxiv.  181^*^165; 
coQfllcf'Of  ihe  8«o«ch  law  if  bavfiage 
with  the  Engli^p  coasideM;  iicxvi« 
126;  the  same  'Sulfieet  cotaMered, 
xxviiv  26;  effect  of  the  ««te  '^Birt- 
whistle  V.  Vardtll,  ibi\  ev^'af'  the 
Scotch  eystism,  29  "'-' 

Sea  and  navigable  rivers,-  laW  rel'atftig  to 
the  rights  in,  xxviii*  328 )  Vight»4/^fish- 
ery,  324;  right  to  the  soil  of  7^  sea 
shore,  335  *    -  . .    vi. ., 

Senior,  Mr.,  appointed  a  mast^  iii*,Ohan- 
ceiy,  KVi. '244  .   •'  -  .ij   ,  : !  : 

Separate  estate,  law  of,  the^aiirliMAities 
relating  to,  exanitkcd^  xxvfi.  2^6  r  xxx. 
129  .  '    • 

Serjeants,  discussion  in  the  Privy  C<rancil 
on  the 'rights  of,  xxi.  227;  prospects 
of,  xxii.  256, 489 ;  nf w  appointiiient  of, 
xxiii.  4S1»  '     '     •/-"' 

Sermons,  copyright  i*,  xxr.' 5i49|'  1st, 
when  they  exist  in  manusetim;'^! ; 
analogy  to  medital  lefcttires,  254';  >M, 
when^ oral  merely,  260     '-^'-   '''^M<i 

Seton,  Sir  H.'  W.,  his  woric  bn^a^^re- 
cords  in  equity,  xxx.  95''    *'  "'"'''*- 

Shares  in  public  'cothpanies,'  teptited'twn- 
ership  of,  when  pltedgtid  %  fliW^ry  of 
certificattes  only,  discussed,  xix.3i()9 

SlVarpe,  Mf.  Sutton;  death  uiidc^Hcter 
of,  XX ix;  333  -"'•,'    ♦'* 

Shelford,  L.,  his  treatise  tm ' tbiZiir of 
Wills,  xix.  133, 150         ■."'-'■' 

Shepherd,  H.  jr.,  his  treati^  on  SfectioQ 
Law  noticed  and  commended,  xvt  43 
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his  birth  and  education,  ib»i  called  to 
.i'.  tke^baf,  &90  ^ihis  iotroduction  u>  praq- 
tice,  ifr.;   beginning  of  his  deaUvess, 
''^B^;  fflliiful   9f^9a&^  and  »ppoiAt«) 
king's  sefleant,  ih. ;  cooDseJ  for, Sir  F. 
Burdeit,  297 ;  appointed  solicitor-ge- 
net al   to  the  Prince  of  Wales,   299; 
sohcitor-general   U>   the  crown,'  300; 
trial  of  Watson  and  others,  301 ;  and 
.    pf>liie.tii«i(oil»  at  De%,/30i}  ofibi«d 
. .  ^«b«f  j«^ticfiship(0f  K.  B^anda  P., 
305  2  app^Qted  chief  baro».of  therKx- 
;Qbei|ii9ria$>o«tlftnd,90i$$  his  intimaoy 
'  'iwUh  I^Qrd  Q\vief  ConrnM^ipner  Adam, 
•  -  3Q7;>;hia'Pff^fefi9ieBal  and  p«ivate  cha- 
^ . 'laQter.  T*^  309';   reaigns  his  omce, 
.10^09 ;  .hwiri«ndiies9,  3JiO ;.  and  death,  ib. 
..Sherife'  Cimrta  »iU,  ilSticed,  xi».  240 
Skirrow,  Mr.,  appointed  a  bajokriftpt  com- 
..    «ii4»iQil$v,Jcxviii.5k3 
.Sja^e  Trade)  iot«rnational  hw  of,,  and 
..  ^mafitime. right  jof   search,    discussed, 
,•    j|«vv83r-*97:  . 
;  toithj  l9kt$m,  biographical   jootice  of, 

iix\ii»  117. 
v$«uth*,Bev.  %dney,  his  artide  ia  the 
'   . 'JSdiniMrgMi^efiew  on  t6d  allowance  of 
.    counsel  t^  prisenars  quoted,  xv.  396 
MicUfOra  AiHl   <aMflrney8«  their   alleged 
..igrie7a»ces  I  stated  Aaid  observed  upon, 
.   iMt^lH :  act  foe  the  ragulation  of  (6  & 
.7  Viet^««^73),  promioas  of,  stated  and 
;  .  c<oe)fn«ntedjOi»,xzx<  994;  cases  thereon, 
.1    |[i^.  ip$  )  Jetter  relative  Xq  the  certifi- 
,     (MtexlDty  onv  238.. 
Somers,  Lord,   noti<;es  of  his  life>,-xxxi. 
•  •  302  4-  his  family,  i^. ;   his  birth  and 
.:.iq4im«Mop«  aoa  i  entered  at  the  Middle 
.  ..  ?;^pl<3.  And  called  to  Ibc  bar,  304;  his 
early  publications,  305;  bis  career  at 
:    .the  barv  309;  elected  to  parliainant, 
311;  made  attorney -geperal,  312;  and 
.  Iwd  keepfr,.i&. ;. raised. to  thfB  peeirage, 
>313i    his  judgiBent  in  the   Bankers' 
Case,  ib. ;   charges  against  Him,  315; 
.'.  I^ia  di^^issal,  .}fr.;,,hi8  impt^achment, 
• , .  -316;  his  subsequent  legislative  career, 
320i,.?»ade.  president  of  the  council, 
321  ;  privately  consulted  by  the  queen, 
..  ib,;  his,  death,  323;  his  character,  by 
;    .Addison,  i^« ;  and  by  Svirif^  326 ;>  tes- 
timonies of  modern 'historians,  330 
Spain,  state  of  the  bar  in,^xiii.  288,  306 
..  Kpence,  G«,, his, pamphlet  on  Chancery 

Heform,  xxi.  338 
.    §m(D9D,  H»  his  treatise  on  the  law  of 
,  popyhold  iDrop^rty,  with   reference  to 
.  the  Wills  Act,  xix.  132,  150, 
..Stamm^s,  J.,l>is  argument  on  the  case  of 

The  Queen  v.  Disraeli,  xxii.  259 
.,  ^taaap  Duties,  bill  for  the  SMnendment  of. 
Its  provisions  as  to  conveyancing  stamps 
QQlisi4ere!9»  zvi,  318  ^  import^ngc  of  a 


.  ffl^r  graduated  arrangement  of  these 
duties,  ib. ;  gross  inequalities  of  the 
existing  ^cale,  ib,;   proposed  scale  of 

.  .stamps  on  agreements, 322 ;  4>n  appraise- 
ments, 325 ;  on  indentures  of  appren- 
ticeship ao4  bills  of  exchange,  Uc*  ib, ; 
on  bonds,  326 ;  on  conveyances,  327 ; 

.  .o.ipi  grants  and  leases,  32D.;  on  probates 
and  memorials,  330;  oq  mortgages, 
331;  progressive  stamps,  333;  ,<new 
enactments  of  the  bill,  334;  law  and 
authorities  relating  tu  stamps  on  con- 
.veyaxices  considered,  xxi.  121  et  seq,; 
stamps  on  a  conveyai^ce  when  part  of 
.  .  purchase-money  is  secured  on  mort- 
gage, xxv.  44  ;  stamp  duty  on  the  mort- 
Images  or  securities  of  building  societies, 
xxvi.  337 ;  on  conveyances  and  mort- 
gSj^es,  xxyii.  67  ;  on  conveyances  from 
assignees  of  a  hankjupt,  xxix,  72*. 

Starkie,  T.,  new  edition  of  his  Treatise  on 
the  Law  of  Evidence,  reviewed,  xxvii. 
154 ;  defects  and  errors  of  the  work,  ib, 
et  seq. ;  furtlier  strictures  thereon,  xxviii. 

.365 

State  Trials,  specimens  of  a  new  edition 
of,, in  verse,  xxi.  328(;  capability  of 
legal  proceedings  for  veisificatioo  and 
muiiic,  336 

Statute.  Law,  report  of  the  commissioners 
on  the  consolidation  of,  reviewed,  xiv. 
241  ;  propriety  of  many  of  their  recom- 
mendations, ib, ;  statement  of  their  con- 
clusions, ib,;  recapitulation  of  former 
measures  of  consolidation,  242;  great 

.  number  of  obsolete  acta,  244 ;  unne- 

.  Gessary  redundancy  of  statutes,  245; 
examples  of  doubts  on  the  construction 
of  statutes  from  want  of  general  rules, 
247 ;  other  imperfections  of  the  present 
statute  Jaw,  248 ;  inconsistent  principles 
of  construction  adopted,  by  the  courts, 
251 ;  defects  of  local  anil  personal  acts, 
255 ;  proposed  remedies,  256 ;  appli- 
cation of  remedies,  263  ;  questionable 
expediency  of  the  commissioners*  pro- 
positions for  a  digest,  265 

Staunford,  notice  of  the  life  of,  xxxi.  92 

Stephen,  Serjeant,  appointed  a  bankrupt 
commissioner,  xxviii.  513. 

Stephens,  A.  J4,  and  Serjeant  Merewelher, 
their  History  of  Boroughs  and  Municipal 
Corporations  reviewed,  xiii.400 

Stevenson,  Mr.,  appointed  a  bankrupt 
commissioner,  xxviii.  513 

Mr,,,  his  letter  on  the  Infants* 

Custody  Bill,  xxi.  145 

Stewart,  I.,  his  edition  of  the  Wills  Act, 
xix.  132, 150 

Stock,  J.  S.,  his  Treatise  on  the  law  of  non 

«  compotes  mentis  reviewed  and  com- 
mended, XX.  1 

Story,  Mr.  Justice,  his  Commentaries  on 
Equity  pleadings,  reviewed,  xxi.  233  : 
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his  Comtnentftries  on  Equity  Jurispru- 
dence reviewed,  xxii.  61 :  his  Com- 
meDtaries  on  the  Law  of  Agency  re- 
viewed, xxiil.  1 ;  character  of  the  work, 
2  et  seq,:  his  CommeDteries  on  the 
Law  of  Baifments  reviewed,  260;  his 
definition  of  a  bailment  objected  to» 
253;  proposed  definition,  (6.;  its  se- 
veral parts  dtseassed,  264;  different 
classes  of  bailments,  2S7;  powers  of 
factors,  260 ;  passing  of  the  Factors* 
Act,  261 ;  right  of  factor  to  sell  consi- 
dered, 263 

Stowell,  Lord,  life  of,  xvi.  23  ;  his  birth 
and  family,  24 ;  his  education,  25 ; 
elected  tutor  of  University  College,  and 
Camden  reader  of  history  at  Oxford, 
28 ;  hVs  celebrity  as  a  lecturer,  29 ;  en- 
rolled at  Doctors'  Commons,  32 ;  elected 
into  the  Literary  Club,  34;  his  ac- 
quaintance with  Reynolds,  Johnson, 
&c.  t6. ;  appointed  Dr.  Johnson's  exe- 
cutor, 37 ;  his  increasing  business,  41 ; 
appointed  register  of  the  Court  of  Fa- 
culties, and  judge  of  the  Consistory 
Court,  42  ;  his  marriage,  43 ;  returned 
to  parliament,  44;  his  parliamentary 
life,  45 ;  extracts  from  his  speeches,  48 ; 
his  administration  of  ecclesiastical  law, 
63 ;  specimens  of  his  judgments,  56  et 
seq,;  his  second  marriage,  63:  ap- 
pointed judge  of  the  Admiralty  Court, 
65 ;  his  admirable  judgments,  ib» ;  ex- 
tracts and  specimens,  66  et  seq.;  raised 
to  the  peerage,  71 ;  his  resignation,  78 ; ' 
and  retirement  from  public  life,  79;  his 
death  and  will,  81 ;  various  anecdotes 
of  him,  82 ;  his  appearance,  deport- 
ment, and  character,  84 

Sugdeo,  Sir  Edward,  his  appointment  as 
Lord  Chancellor  of  Ireland,  xiii.  278  ; 
his  resignation,  534  ;  his  pamphlet  on 
the  stale  of  the  appellate  jurisdiction, 
XV.  128 ;  his  treatise  on  Powers  re- 
viewed, xvii.  129  et  seq, :  his  speech  on 
the  Wills  Act,  xix.  142  et  seq.  :  tenth 
edition  of  his  treatise  on  the  Law  of 
Vendors  and  Purchasers  reviewed,  xxiii, 
21ietSeq>:  re-appoiuted  Lord  Chan- 
cellor of  Ireland,  xxvi.  476 

Sugden,  H.,  his  Essay  on  the  Law  of 
WiHs,&c.  xix.  132,  137,  149 

Susan  Hopley,  or  Circumstantial  Evi- 
dence, reviewed,  xxvi.  360  ;  general 
character  of  the  work,  391 

Sweet,  G.,  his  edition  of  the  Wills  Act, 
xix.  132,  150 

Switzerland,  present  state  of  criminal  le- 
gislation and  jurisprudence  in,  xv.  119. 
See  Germany, 

Symons,  J.  C,  his  edition  of  the  new 
Attorneys  and  Solicitors'  Act,  xxx. 
394 


Talbot,  Lord  Chancellor,  life  of,  xv.  43 ; 
his  family,  birth,  and  education,  i6. ; 
called  to  the  bar,  44 ;  returned  to  par- 
liament, 45 ;  appointed  solicitor-general, 
ib, ;  and  lord  chancellor,  47 ;  the  last 
revel  in  the  Inner  Temple  Hall  on  his 
appointment,  48  ;  his  judicial  character 
and  demeanour,  50 ;  the  Duchess  of 
Marlborough's  opinion  of  him,  51 ;  his 
illness  and  death,  52;  universal  enco- 
miums on  him,  53 ;  his  appearance  and 

,  deportment,  tft. ;  his  patronage  of  lite- 
rature, 55;  and  excellent  distribution 
of  church  patronage,  56;  notices  of  his 
family,  57  ;  summary  of  his  character, 
68 

Talfburd,  Serjeant,  his  bill  to  amend  the 
law  relating  to  the  custody  of  children 
of  tender  age,  xvii.  471 ;  previous  state 
of  the  law,  ib, ;  progress  of  his  custody 
of  infants  and  copyright  bills,  xviii. 
492  :  examination  of  the  provisions  of 
his  copyright  bill,  xix.  365  et  seq, ;  dis- 
cussions on  its  second  reading,  479: 
his  infants'  custody  bill,  origin  and  his- 
tory of,  xxi.  145;  comparison  of  an 
important  trial  with  a  tragedy,  by,  329 ; 
his  defence  of  Mr.  Moxon  for  the  pub- 
lication of  Shelley's  Works,  xxvi.  139 

Taunton,  Mr.  Justice,  his  death,  xiii.  78  ; 
sketch  of  his  professional  character, 
166 

Taylor,  Mr,  Edgar,  death  of,  xxii.  490 

Temple  Church,  restoration  of,  xxix.  110; 
history  of  the  Templars,  111 ;  account 
of  the  restoration,  1 12 ;  objections  on 
(he  score  of  the  expense  considered,  127 

Tenant-H^t,  customary  estate  of,  in  the 
north  (^  England,  its  history  and  na- 
ture. XXV.  345—353 

Tenants  in  common,  their  rights  over  the 
joint  property  considered,  xxix.  61 

Tenants,  liability  of,  for  dilapidations  and 
repairs,  summary  of  the  law  relating  to, 
xxiii.  302  et  seq, 

Tenterden,  Lord,  life  of,  xxvi.  51 ;  his 
birth  and  education,  ib, ;  school  anec- 
dotes of  him,  52 ;  his  university  ho- 
nours, 64;  his  Essay  on  Satire,  55; 
entered  of  the  Inner  Temple,  58  ;  called 
to  the  bar,  ib* ;  his  speedy  success,  16. ; 
his  marriage,  59;  his  book  on  Ship, 
ping,  60 ;  Lord  Brougham's  sketch  of 
his  professional  character,  61 ;  ap- 
pointed  a  judge  of  the  Common  Pleas, 
62 ;  removed  to  the  King's  Bench,  63  ; 
appointed  chief  justice,  ib.;  Lord 
Brougham's  description  of  him  as  a 
judge,  ih. ;  his  judicial  qualities  and 
peculiarities,  66  et  seq, ;  his  severity  to 
libelters,  76;  his  attachment  to  the 
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magistraey,  78 ;  elevated  to  the  peer- 
age, 80;  his  parliamentary  speeches, 
ib»;  his  opposition  to  the  Catholic  Relief 
Bill  and  the  Reform  Bill,  81 ;  acts 
introduced  by  him,  82  ;  bis  recreations 
in  vacation,  83  ',  his  death,  67 

Terms  of  years,  satisfied,  observations  re- 
lating to,  xzx.  123 

Tithes,  rateability  of,  zx.  131  j  history  of 
this  question,  132  ;  authorities  against 
the  rateability  of  the  land,  as  against 
the  landowners,  137  ;  and  as  against 
the  tiihe-owner,  140;  consequences  of 
rating  farmers*  profits,  150  ;  considera- 
tion of  the  Parochial  Assessment  Act, 
152;  Mr.  Lefevre's  bill,  157;  ecoifo- 
mical  considerations,  158  ;  remarks  on 
IVIr.  Jones's  pamphlet,  160 ;  question 
involved  in  the  case  of  R.  v,  Joddrell  to 
be  raised  again,  481 

Tocqueville,  M.  de,  his  Democracy  in 
America,  quotation  from,  zv.  139 

Townsend,  W.  C,  his  History  of  the 
House  of  Commons,  commendedi  zxx. 
350 ;  his  notices  of  the  political  law^ 
yers  of  the  seventeenth  century,  ib.  et 
seq. 

Turner,  Mr.,  appointed  a  master  of  the 
Queen's  Bench,  xxii.  257 

Turnpike- Heads,  liability  of  parishes  to 
contribute  to  the  repair  of,  xxiii^  96  et 
seq. 

Trespass,  to  real  property,  operation  of 
the  new  rules  of  pleading,  on  the  costs 
in,  XV.  115. 

Trustees,  of  chapels,  their  right  to.be  re- 
gistered as  voters  for  counties,  discus- 
sed, XV.  312  et  ieq- ;  on  estates  vesting 
in  trustees*  zxiv.  344 ;  powers  to  ap- 
point new  trustees*  348 ;  purchases  of 
trust  property  byi  law  relating  to,  zyiz. 
362 

Tyrrell,  Mr.,  his  Bills  for  the  Amend- 
ment of  the  Law  of  Wills,  remarks  on, 
zv.  497 :  his  death,  zxiv.  484 


U. 


Unmarried  Women,  gifts  to  the  separate 
use  of,  in  case  pf  coverture,  law  relating 
to,  discussed,  ziii.  135;  examination 
pf  the  authorities,  138  et  teq. 


V. 

Vacations  Sittings  Act,  observations  on, 

XX. 480 
Vaughan,  Mr.  Justice,  death  of,  xxii. 

489 
Vaults  in  churches  and  churchyards,  right 

of  incumbent  to  grant  the  use  of,  xiii. 


3G0 ;  law  relating  to  sepultiire,  361 ; 
cases  on  the  subject,  362  et  $eq. 

Vendor,  his  liability  to  produce  title  be- 
yond sixty  years,  xix.  49 

Vendors  and  Purchasers,  tenth  edition  of 
Sir  £.  Sugden's  Treatise  on  the  Law  of, 
reviewed,  xxiii.  274  et  seq. 

Vice- Admiralty  Courts,  responsibilities  of 
judges  of,  illustrated,  xxiv.  336 

Visitors,  powers  of,  in  eleemosynary  cor- 
porations, xix.  1 ;  who  is  the  visitor  in 
different  cases,  'Z  ;  creation  and  office 
of  the  visitor,  4 ;  his  judicial  powers, 
6;  the  jurisdiction  of  the  courts  over 
them,  9 ;  his  legislative  authority  ex- 
amined, 15.     See  Colleges, 

Voluntary  assignments  of  debts,  xxvii.  309: 
voluntary  payments,  law  relating  to, 
con^dered,  xzx.  302 


W. 

Wales,  ancient  laws  of,  xxviii.  35 ;  laws 
of  How^  Dda,  38 ;  abstract  of  the  Ve- 
nedotian  Code,  41 

Walford,  F.,  his  treatise  on  the  law  re- 
specting parties  to  actions,  reviewed 
and  commended,  xzix.  354 

Warburton,  H.,  Esq.,  letter  to,  on  the  re- 
gistration of  voters,  122 

Wards  in  Chancery,  inquiry  into  the  his- 
tory and  nature  of  the  jurisdiction  of  the 
Court  over,  xxiv.  80— 105;  268—289 

WarreD,S.,  his  Popular  and  Practical  In- 
troduction to  Law  Studies,  reviewed, 
XX.  239 

Way,  title  to,  by  user,  where  the  servient 
tenement  is  in  lease*  case  relating  to, 
discus$edy  xiii.  155—160 

West,  Mr.,  appointed  a  bankrupt  com- 
missioner, xxviii.  513 

Westminster  Court  of  Requests,  proposed 
extension  of  the  jurisdiction  of,  zv.237 

Wheaton,  Mr.,  his  Treatise  on  Inter- 
national Law,  reviewed,  xviii.  31 

White,  H.  H.,  his  edition  of  Cruise's  Di- 
gest, reviewed,  xiv.  361 

Wbitelooke,  Lord  Keeper,  life  of,  xviii. 
270;  his  family,  birdie  and  education. 
i6. ;  called  to  the  bar,  27 1  ;  treasurer 
and  master  of  the  revels  in  the  Middle 
Temple,  ib, ;  his  political  opinions  and 
associations,  272  ;  specimens  of  Hyde's 
correspondence  with  him,  274 ;  elected 
to  the  Long  Parliament,  275 ;  chair- 
man of  the  committee  on  Strafford's 
impeachment,  ib» ;  his  public  conduct 
on  the  breaking  out  of  the  Rebellion, 
277  ;  one  of  the  commissioners  to  treat 
with  the  king  at  Oxford  and  Uxbridge, 
279,  260 ;  charged  with  correspond- 
ence mih  the  royalist  party,  279 ;  his 
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disincliniitioii  towards  Cromwell's  party, 
280 ;  made  a  commissioner  of  the  great 
seal,281 ;  his  political  and  parliamentary 
career,  282  et  seq, ;  complaints  of  the 
Court  of  Chancery  in  his  time,  283 ; 
his  adhesion  to  Cromwell,  284 ;  am- 
bassador to  Sweden,  289  ;  dismissed 
from  the  seals,  ib* ;  summoned  to  Crom- 
well's Upper  House,  290  ;  his  political 
appointments  after  Cromwell's  death, 
ib, ;  his  retirement, 292 ;  his  death,  293 ; 
summary  of  his  character,  ib, 

Wightman,  Mr.,  appointed  a  judge  of  the 
Court  of  Queen  s  Bench,  xxv.  472 

Wigram,  James,  his  work  on  the  admis- 
sion of  extrinsic  evidence  in  the  inter- 
pretation of  wills,  reviewed  and  com- 
mended, xiii.  343 :  his  book  on  the  law 
of  discovery,  xv.  286 :  second  edition 
thereof,  reviewed,  xxiii.  286 :  appointed 
one  of  the  new  vice-chancellors,  xxvi. 
476 

Wild§,  Serjeant,  appointed  solicitor-gene- 
ral, xxiii.  230 ;  attorney-general,  xxvi. 
237 ;  displaced,  476 

Williams,  J.  B.  (LL.D.).  his  life  of  Sir 
Matthew  Hale,  reviewed,  xiv.  273 ; 
plan  and  object  of  the  work,  274  ; 
birth  and  education  of  Hale,  276 ;  his 
legal  studies,  277  ;  his  conduct  during 
the  civil  war,  and  under  the  common- 

.  wealth,  278  ;  political  causes  in  which 
he  was  employed,  282 ;  advanced  to 
the  bench,  284 ;  elected  to  parliament, 
285  ;  summoned  to  Cromwell's  Upper 
House,  286 ;  refuses  Richard  Crom- 
well's commission,  ib, ;  appointed  chief 
baron  on  the  Restoration,  ib, ;  trial  of 
the  witches  before  him,  288 ;  made 
chief  justice  of  £ngland,^89  ;  his  ju- 
dicial and  personal  merits  and  charac- 
ter ;  his  resignation  and  death,  293  ; 
his  domestic  life,  294 

Williams,  Philip,  K.  C,  hints  as  to  a  pre- 
paratory course  of  reading  for  law  stu- 
dents by,  xiii.  161 

Wills,  law  relating  to  the  admission  of 
extrinsic  evidence  in  the  interpretation 
of,  discussed,  xiii.  343  ;  Mr.  Wigram'is 
excellent  work  on  the  subject,  ib, ;  sug- 
gested amendment  of  the  law,  348  ; 
main  object  of  all  the  law  on  the  con- 
struction of  wills,  350 ',  other  remarks 
on  the  subject,  352  ;  proposed  bill  for 
the  amendment  of  the  law  of,  535: 
Mr.  Tyrrell's  bills  relating  to,  xv.  497 : 
alterations  effected  in  the  law  by  the 
new  Wills  Act,  1  Vict.  c.  26,  xix.  132 ; 
who  may  make  a  will,  133  ;  how  it  is 
to  be  made  and  attested,  134  ;  how  to 
be  revoked,  137  ;  what  property  will 


pass,  139 ;  expediency  of  the  change 
in  the  law,  140 ;  Sir  E.  Sugden's  speech 
on  the  act,  142  et  seg, ;  new  publica- 
tions on  the  subject,  150 :  operation  of 
a  will  on  property  subject  to  a  general 
power  of  appointment,  xxv.  53 :  ad- 
missibility of  extrinsic  evidence  to  con- 
strue, xxvii.  80 ;  execution  of,  smce . 
the  new  act,  306 ;  practical  points  in, 
XXX.  127;  limitations  to  grandchildren, 
ib. ;  bequest  of  share  in  a  partnership, 
128  ;  interest  on  legacies,  ib, :  Mr.  Jar- 
man's  treatise  on,  reviewed,  xxxi.  347 

Wills,  William,  his  Essay  on  the  rationale 
of  circumstantial  evidence,  reviewed, 
XX.  19 

Winslow,  Mr.,  appointed  a  lunacy  com- 
missioner, xxviu.  513 

Witnesses,  observations  on  the  exami- 
nation of,  xxv.  354;  Mr.  Barron 
Field's  pamphlet  on  this  subject,  ib, ; 
Quintilian's  chapter  on  witnesses,  364  ; 
cross-examination,  368 

Writs  of  ca.  sa,j  forms  of,  framed  by  the 
judges  pursuant  to  the  i  &  2  Vict.  c. 
110,  xxiii.  423 


Y. 

Yorke,  Hon.  Charles,  life  of,  xxx.  49 ; 
his  birth  and  family,  ib, ;  liis  educa- 
tion, 50 ;  publication  of  the  Athenian 
letters,  51;  extracts  therefrom,  52 — 
56;  his  accomplishments  in  ancient 
and  modern  literature,  57  ;  his  friend- 
ship and  correspondence  with  War- 
burton,  ib, ;  called  to  the  bar,  63 ;  his 
progress  in  business,  ib,;  his  treatise 
on  the  law  of  forfeiture  in  treason,  ib, ; 
enters  parliament,  67  ;  his  efforts  as  a 
debater,  ib. ;  made  solicitor-general, 
70  ;  presides  at  Lord  Mansfield's  leave- 
taking  of  Lincoln's  Inn  when  made 
chief  justice,  71  ;  prosecution  of  Earl 
Ferrers,  72  ;  Yorke's  escape  from  fire 
at  Lincoln's  Inn,  77  ;  his  marriage,  26. ; 
his  wife's  death,  78  ;  correspondence 
of  Warburton  and  Hurd  thereon,  ib. ; 
specimens  of  Yorke's  poetry,  81 ;  ap- 
pointed attorney-general.  82 ;  prose- 
cution of  Wilkes,  83  ;  Yorke  resigns 
his  office,  84  ;  debates  on  the  freedom 
of  members  from  arrest  for  libel,  ib, ; 
his  contests  with  Dunning  thereon,  85 ; 
resumes  his  office,  89;  again  retires, 
90;  refuses  the  great  seal  on  Lord 
Camden's  dismissal,  92 ;  his  subse- 
quent acceptance  of  it,  93  ;  his  sudden 
death,  ib, ;  its  cause,  94 ;  his  burial, 
ib, ;  character  of  him,  95. 
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